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leader or organizer, the roles that had appeared in the
Charter of the Niirnberg Tribunal and in the Charter of
the Tokyo Tribunal.8 The threshold of involvement of an
individual in his capacity as leader or organizer was ac-
tive participation in or ordering the planning, prepara-
tion, initiation or waging of aggression committed by a
State. The threshold of involvement was thus rather high
and, as in the Charters of the Niirnberg and Tokyo Tri-
bunals, was based on the fact that aggression was always
committed by individuals occupying the highest
decision-making positions in the political or military ap-
paratus of the State and/or in its financial and economic
sector.

68. Concerning the structure of the article, it should be
noted that an individual could be guilty of the crime of
aggression only if aggression had been committed by a
State. In that connection, the majority of the members of
the Drafting Committee had agreed that there was no
need for a definition of aggression by a State. But some
members had thought otherwise; in their view, it would
be difficult for a judge to apply article 15 in the absence
of such a definition. The Drafting Committee had also
not discussed the issue whether a court implementing the
Code could itself define aggression or whether it could
deal with the possible criminal responsibility of an indi-
vidual only if and when the Security Council had deter-
mined that there had been an aggression by a State.

69. The Drafting Committee proposed that the Com-
mission should adopt article 15.

70. The CHAIRMAN invited the Commission to con-
tinue consideration of article 15 at the next meeting.

The meeting rose at 1 p.m.

Mr. Szekely, Mr. Thiam, Mr. Tomuschat, Mr. Villagran
Kramer, Mr. Yamada, Mr. Yankov.

8 Charter of the International Military Tribunal for the Far East;
Documents on American Foreign Relations (Princeton University
Press), vol. VIII (July 1945-December 1946) (1948), pp. 354 et seq.
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Draft Code of Crimes against the Peace and Security
of Mankind1 {continued) (A/CN.4/472, sect. A,
A/CN.4/L.522 and Corr.l, A/CN.4/L.532 and
Corr.l and 3, ILC(XLVIII)/DC/CRD.32)

[Agenda item 3]

CONSIDERATION OF THE DRAFT ARTICLES
ON SECOND READING3 {continued)

PART TWO (Crimes against the peace and security of
mankind) {continued)

ARTICLE 15 (Crime of aggression) {continued)

1. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee), continuing his introduction of arti-
cle 15 from the previous meeting, said that the article
contained a clear definition of the crime of aggression,
entailing individual responsibility. It did not say what
aggression by a State was taken to mean. That had not
been deemed to be the Commission's task when consid-
ering individual crimes. The definition of State aggres-
sion had its roots in the Charter of the United Nations,
and in other instruments, such as the definition of ag-
gression contained in General Assembly resolution 3314
(XXIX). The Commission might wish to explain in the
commentary why it had decided to leave aside the defini-
tion of State aggression and where such a definition
might be found.

2. The CHAIRMAN said that the Chairman of the
Drafting Committee had done well to focus on the main
difficulty of article 15: the fact that it contained no defi-
nition of a State crime. The Commission was seeking to
define the crime of an individual who, on a case of ag-
gression committed by a State, might be a leader or or-
ganizer of the crime and was personally liable for it. Of
course the criticism could be made that, while the area
under discussion was criminal law, the crime concerned
had to be defined elsewhere. That was the weak point of
article 15 which, as everyone was aware, was due to the
fact that the crime of aggression was on the borderline
between the draft Code of Crimes against the Peace
and Security of Mankind and the draft on State respon-
sibility.

3. Mr. BOWETT said he was in favour of stating in the
commentary that article 15 concerned not just one single
leader or organizer, but rather the group of persons, who,

1 For the text of the draft articles provisionally adopted on first
reading, see Yearbook . . . 1991, vol. II (Part Two), pp. 94 et seq.

2 Reproduced in Yearbook . . . 1996, vol. II (Part One).
3 For the text of draft articles 1 to 18 as adopted by the Drafting

Committee on second reading, see 2437th meeting, para. 7.
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at the highest level, had been instrumental in forming the
policy of the State which had committed aggression.

4. Mr. HE said that, as a member of the Drafting Com-
mittee, he approved the formulation of article 15, which,
together with article 2, paragraph 2, was well suited to
determining individual criminal responsibility for the
crime of aggression. However, the phrase "leader or
organizer" was too narrow, and he proposed that a
reference should be made to instigators and accom-
plices, as had already been done in the Charter of the
Niirnberg Tribunal.4

5. Mr. THIAM (Special Rapporteur) said that there had
been an in-depth discussion of the preparation of aggres-
sion covered by the Charter of the Niirnberg Tribunal5

when he had presented his sixth report.6 He suggested
stating in the commentary who the organizers might
be—persons with direct responsibility or persons who
acted as accomplices. The commentary should give as
broad an explanation as possible of the word "organ-
izer". The Charter of the Niirnberg Tribunal could not
be taken as a basis, because it was very controversial. In
French law, an instigator was an accomplice, whereas in
the Charter of the Niirnberg Tribunal, the two terms
were not identical.

6. The CHAIRMAN said that the problem had not yet
been entirely resolved. When the Commission had
adopted article 2 on first reading, complicity and related
crimes had related only to articles 16 to 18, and not arti-
cle 15. In other words, article 15 was limited to the defi-
nition that it contained. The commentary might explain
what the Commission meant by "organizer" or
"leader", but not complicity, which must be defined as
a crime in criminal law. Otherwise, he did not see how
the Commission could include the concept of complicity
in the commentary.

7. Mr. THIAM (Special Rapporteur) said that complic-
ity meant different things in different legal systems.
Consequently, there was no other solution but to give the
broadest possible definition of instigator. If article 15
was confined to "leaders", it would fail to take account
of all political systems. The word "organizer" had been
included to cover, for example, in such systems as had
recently disappeared in one part of Europe, not only
leaders in the sense of members of Government, but also
members of a political party.

8. Mr. LUKASHUK said that the Commission had
been considering the article on aggression for many
years; probably no other article had been the subject of
so many versions. Having worked on the article for so
long, the Commission had succeeded in producing the
best draft. There was no reason not to adopt it in its
present form.

9. Mr. SZEKELY said that the Drafting Committee
had found an ingenious way to draft article 15. It had
avoided falling into the trap of trying to define, through

4 See 2439th meeting, footnote 5.
5 See Yearbook . . . 1988, vol. II (Part Two), pp. 58-59, paras. 224-

228.
6 Yearbook. .. 1988, vol. II (Part One), p. 197, document A/

CN.4/411.

the Code, a crime which must be defined elsewhere—in
the present instance, in the international law on State
responsibility. Article 15 concerned a crime perpetrated
by an individual because he participated, on behalf of a
legal person, in the commission of a crime regulated
elsewhere in international law. Criticism of the article
was unfounded: many legal systems established special
responsibility for public officials who committed certain
crimes under the criminal code. In fact, article 17 of
the draft Code included crimes which were not defined
but were regulated elsewhere, for example, the crime of
torture.

10. He was, nonetheless, concerned about the limited
nature of "leader or organizer", which did not cover the
whole possible range of complicity. The Special Rappor-
teur had said that instigators were accomplices. Yet the
opposite was not true: not all accomplices were neces-
sarily instigators, for example, persons who financed or
facilitated the commission of a crime. The Commission
had been rather radical in restricting, in article 2, para-
graph 2, the sphere of individual responsibility for the
crime of aggression. It should decide whether it could
pinpoint certain matters in article 2, paragraph 3, so that
complicity would apply to an individual responsible for
committing the crime of aggression. He had in mind, for
example, paragraph 3 (J), which was somewhat more
specific and less limited than the phrase "leader or or-
ganizer" in article 15. The Commission should open up
the scope of individual responsibility a little bit more
than was now the case in article 15.

11. Mr. BARBOZA said that article 15 needed to be
broadened to include persons who were not leaders or
organizers. The crime of aggression as defined in arti-
cle 15, for the individual, was a form of participation in a
crime that could not be committed by individuals, but
rather by a legal person, namely the State. Aggression
was typically a State crime, and it was therefore essential
to define degrees of participation in article 15 in greater
detail. He would like to hear the view of the Chairman of
the Drafting Committee on that point and would be in-
terested in learning why the Drafting Committee had
made a special exception of the crime of aggression, re-
moving it from the common regime of participation un-
der article 2. It might be necessary for several members
of the Commission to meet in a small group to amend
that part of article 15 so as perhaps to include the same
categories as were to be found in the Charter of the
Niirnberg Tribunal.

12. Mr. VILLAGRAN KRAMER said that article 15
as submitted by the Drafting Committee constituted a
return to the period before 1974. It had left out all the
parameters established by the Charter of the United
Nations in order to be able to define the crime of aggres-
sion. Accordingly, he was in fundamental and total
disagreement with the Drafting Committee.

13. The Commission might imagine the situation in
which an international or even a national judge would
find himself if he had to apply the principle embodied in
article 15, assuming the article was approved. The first
thing he would ask himself was: what was aggression? If
he decided to see what the Charter of the United Nations
said on the subject, he would find Article 2, paragraph 4,
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under which the use of force—by a State—was illegal.
He might then turn to General Assembly resolution 2625
(XXV) the annex to which contained the Declaration on
Principles of International Law concerning Friendly Re-
lations and Cooperation among States in accordance
with the Charter of the United Nations, where he would
learn that a large majority of the States Members of the
United Nations had found aggression to be a crime, not
of individuals, of course, but of States. Then he might
come across Article 39 of the Charter, which provided
that the Security Council could determine the existence
of any threat to the peace or act of aggression. The judge
might then ask who committed the crime of aggression.
Who was responsible for such a crime? Crimes were
committed by persons, including legal persons, under
certain legislation. Crimes were committed by individ-
uals, but they did so in a State context, and it was there-
fore a State crime, for it was the State that committed ag-
gression. In the draft under consideration, the definition
was dangerous, because aggression ceased to exist for
States, becoming merely the responsibility of a leader,
organizer, group or the like.

14. In 1974, the General Assembly had approved the
Definition of Aggression in resolution 3314 (XXIX). It
was not apparent why the members of the Drafting Com-
mittee had disregarded that definition, which had not
been a political decision, but had been elaborated by
legal experts in the Sixth Committee of the General
Assembly. Mr. Rosenstock, himself and other members
of the Commission had been present. It was worth point-
ing out that, at the time, the countries of the third world
had been told that the resolution had been the result of a
delicate agreement reached between the United States of
America and the Union of Soviet Socialist Republics
and, therefore, the countries of the third world had no
say in the matter, but simply had to accept it. The Latin
American countries had stood up and had insisted on dis-
cussing the question. Nevertheless, when the resolution
had been adopted by the General Assembly, the satisfac-
tion had been general.

15. The countries of the Americas, including the
United States, had taken the definition of aggression
very seriously. In fact, the definition of aggression in the
Protocol of Amendment to the Inter-American Treaty on
Reciprocal Assistance (Rio Treaty) had been based on
General Assembly resolution 3314 (XXIX). Although
not a compulsory rule because the Rio Treaty had not yet
entered into force, the definition of aggression had be-
come a clear and specific reference point for judges
throughout the western hemisphere.

16. What the United Nations and the countries of the
western hemisphere had said was that aggression was the
use of armed force by a State against the sovereignty,
territorial integrity or political independence of another
State. The first use of armed force by a State in contra-
vention of the Charter of the United Nations would con-
stitute prima facie evidence of an act of aggression. The
members of the Commission from countries that were
world Powers were alive to the problem of international
security when they considered those international mat-
ters, but the legal experts of small countries had similar
concerns. For instance, in 1969 there had been a conflict
between El Salvador and Honduras which had been a

very delicate issue for his own country, because El Sal-
vador had used force to enter the territory of Honduras,
thereby creating tension in the region. The Rio Treaty
bodies had been convened, and the Salvadorian Govern-
ment had been told that if it did not withdraw its troops
to the border, El Salvador would be termed the aggressor
and would have to bear heavy international responsibil-
ity. El Salvador had subsequently withdrawn. In another
recent example, a border dispute between Peru and
Ecuador had almost led to war. But both Governments
had made every effort to avoid making first use of force
in order not to be termed the aggressor. If States took
such precautions, it was not clear why the legal experts
of the Commission should restrict aggression to the
terms of the Drafting Committee's proposal. Use of
force was a crucial component of aggression, and it
was inconceivable that draft article 15 should make no
mention of it.

17. The subject was not one that lent itself to adoption
by consensus, because at some later date the Commis-
sion would certainly be taken to task if it proceeded in
that way. The subject was both political and legal in na-
ture. The Commission must not disregard the various
elements that defined aggression, which included: use of
force; who used it first; and in what circumstances self-
defence, rather than aggression, was involved.

18. Mr. ROSENSTOCK said he agreed with Mr.
Szekely that article 15 as drafted afforded an ingenious
response to the problem involved. It recognized that the
Commission's task was to deal with individual respon-
sibility, not to define the components of wrongful acts
committed by States, and also that the crime of aggres-
sion by an individual must involve participation in the
activity of the State at a policy-making level in order to
ensure the presence of the element of metis rea. That el-
ement must be a component of individual responsibility
in a serious wrongful act committed by a State. If the
Commission attempted to mix the question of the re-
sponsibility of the individual and the precise parameters
of a wrongful act by the State in which the individual
participated, it would merely replicate the failure of pre-
vious efforts by the League of Nations and the Commis-
sion on first reading. The Definition of Aggression was
not particularly helpful to the Commission in doing what
it had to do, as was apparent from the experience gained
on first reading. He saw no need for Mr. Villagran
Kramer's concern that the ability under the Rio Treaty
to caution parties that their action might involve the
wrongful conduct of aggression was destroyed by focus-
ing on what the individual's responsibility was in such a
context.

19. He had doubts about reverting to article 2 and try-
ing to incorporate some of the conduct covered by para-
graph 2 of that article in aggression, which required par-
ticipation at the policy-making level. Mr. Bowett had,
however, suggested a possible way of solving the prob-
lem. Admittedly, the commentary should not include
anything not covered in the body of the article itself, but
it could explain what was meant by the term "leader or
organizer". Specifically, it should make it clear that any-
one who organized or financed the industrial output that
made an act of aggression possible, and did so in the
knowledge of the purpose to be served by such aggres-
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sion, would be participating in that aggression as a
leader or organizer.

20. Mr. YANKOV said it was a basic premise that acts
of aggression were always committed by individuals at
the highest decision-making levels in the political and
military structure of the State or in its economic and fi-
nancial life. However, if an attempt was now made to
elaborate on article 15, he feared no positive results
would be achieved, particularly in view of the considera-
tions referred to by Mr. Villagran Kramer. For the time
being, therefore, the text of the article as drafted, with its
reference to "leader or organizer", should provide
something sound for Governments to ponder and he
would resist any temptation to add to it.

21. Mr. PELLET said that article 15 was a model of
concision, prudence, skill and subtlety as well as—and it
was not necessarily a defect in international law—
hypocrisy. On the whole, he approved of article 15 as
now drafted, since it was the only reasonable solution
the Drafting Committee could have adopted. It was es-
sential to have a provision on aggression in the draft
Code, but it was impossible to define the crime of
aggression precisely. He shared the positions of
Mr. Szekely and Mr. Rosenstock, yet was not altogether
persuaded by the explanation—more heroic than
convincing—given by the Chairman of the Drafting
Committee of the contrast between the procedure used in
article 15, which was not to define aggression, and the
procedure used in articles 16, 17 and 18, which meticu-
lously endeavoured to lay down a definition that could
not, however, be used in criminal law. In that regard,
he understood, but did not share the concern of Mr.
Villagran Kramer. He would note, in passing, that Mr.
Villagran Kramer had spoken, if he had understood
properly, of some of his colleagues as representing the
world Powers. Members of the Commission did not,
however, represent States and he wished to make it quite
clear that he did not regard himself as the representative
of France on the Commission.

22. There were essentially two reasons why it had not
been possible to lay down a definition of aggression that
could be used in criminal law. First, contrary to what
Mr. Villagran Kramer had said, the definition laid down
in General Assembly resolution 3314 (XXIX) was ex-
ecrable and of no use whatsoever, at any rate for the pur-
poses of criminal law, as was made plain in the com-
mentary when the article had been adopted on first
reading. The Commission, which could not, therefore,
cling to that definition, could hardly be expected to ar-
rive at a satisfactory solution in a few weeks when that
had not been done for over more than 50 years. Sec-
ondly, it was common knowledge that an objective defi-
nition was impossible unless one admitted that aggres-
sion was what was defined as such by the Security
Council. That, however, was not possible, which was
why the provision in article 15 had been drafted and it
presented a reasonable way out of a difficult situation.

23. It was most doubtful that, as the Chairman of the
Drafting Committee had stated, there was no need to de-
fine aggression since it was committed by States. In gen-
eral, it was hard to imagine genocide being committed
other than in the State context or in conjunction with

State authorities, and he was not sure that war crimes
and even crimes against humanity could not also be
committed by States. But that did not exempt the Com-
mission from saying what the definition of the crime of
aggression was. Article 15 provided that a crime of ag-
gression was the act of participating in or ordering the
initiation of aggression committed by a State. It had con-
stantly been explained to him that, for the purposes of
criminal law, definitions had to be very precise. Any un-
fortunate judge who came across article 15 would be in-
capable of convicting anybody on the basis of an article
that meant nothing and contained no legal guidelines.

24. Thus he approved of the article but at the same
time disapproved of it. He approved of it because he was
convinced that it was adequate within the context of the
exercise in which the Commission was engaged, the
main thing in the case of the Code being to indicate the
circumstances in which a person could be prosecuted.
That person could then be brought before the courts,
whose statutes, at least in the case of the international
courts, would define the crimes they could try. In other
words, the general provision laid down in article 15 was
sufficient, provided that, when the day came to bring a
person responsible for a crime of aggression before an
international or indeed a national court, that court would
have other laws it could apply, since it would be quite
impossible to apply article 15.

25. He was utterly opposed to articles 16, 17 and 18,
which, unlike article 15, sought to replace the statutes of
international criminal courts that defined the crimes to
be punished. Thus, if he agreed with article 15 as a
whole, it was because he did not agree in the main with
the articles that followed, since they were not what was
to be expected of a code of crimes against the peace and
security of mankind.

26. He shared Mr. Szekely's view concerning the rela-
tionship between article 15 and article 2. Article 2, para-
graph 2, was not very satisfactory as it appeared to treat
the last part of article 15 as an acceptable substitute for
paragraph 3 of article 2 so far as aggression was con-
cerned. The list in article 2, paragraph 3, could apply to
crimes of aggression, subject to one reservation inas-
much as a crime of aggression obviously presupposed
the use of armed force: it was probably difficult to pun-
ish the soldiers who launched an assault that led to the
commission of aggression as the perpetrators of a crime
of aggression, although he was not altogether sure. After
all, if a soldier in Bosnia and Herzegovina was told to go
and rape Muslim women and did so, he was merely fol-
lowing orders, but that would not excuse him in law. The
main idea was nevertheless that the soldiers of the Wehr-
macht in the Second World War, for example, should not
all be regarded as guilty of crimes against the peace and
security of mankind and should not all be considered as
having committed a crime of aggression.

27. The procedure he would have preferred would be
to delete article 3, paragraph 2, and to provide that para-
graph 3, subject to one or two exceptions, was applicable
in general.

28. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said he could not agree with Mr.
Pellet's suggestions that the Drafting Committee was
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hypocritical in its drafting of article 15. Indeed, both he
and the other members of the Committee had proceeded
cautiously. Mr. Pellet had also said that the Drafting
Committee had not defined aggression. What it had actu-
ally not defined was aggression by the State, which fell
outside the Code and outside the Drafting Committee's
mandate, which was to define crimes by individuals. Mr.
Pellet had further asked how a judge could try an indi-
vidual for a crime of aggression. A judge could do so
very easily. He merely had to verify at the outset that ag-
gression had indeed been committed by a State, where-
upon he could refer to the Charter of the United Nations
and to the Definition of Aggression which Mr. Pellet had
termed execrable.

29. Mr. HE said that, after many years of heated de-
bate, the Commission had reached the conclusion that it
was not its task, nor was it possible, to lay down a defi-
nition of aggression in the Code. Rather, its task was to
determine how an individual could be held criminally re-
sponsible for the crime of aggression. Article 15 seemed
to meet that requirement. He wondered, however,
whether it might be possible to broaden the scope of the
article to include other persons, in addition to leaders
and organizers, who participated in the crime of aggres-
sion. Possibly Mr. Bowett or a small working group
could find some suitable wording, failing which an ex-
planation could perhaps be included in the commentary
to meet his concern.

30. Mr. SZEKELY said that he was unable to share
Mr. Villagran Kramer's concern, which apparently
stemmed from a misunderstanding, regarding the word-
ing of article 15. Mr. Villagran Kramer had said, for in-
stance, that under the article there would be no aggres-
sion by States. But there was no ground whatsoever for
arriving at such a conclusion, particularly since the arti-
cle referred expressly to "aggression committed by a
State".

31. It struck him as somewhat strange that Mr.
Villagran Kramer, and Mr. Pellet too, felt sympathy for
the judge who would have to apply the article. Such a
judge would not necessarily be a national judge and,
even if he were, it would not be the first time that a na-
tional judge had had to apply international law or refer to
the rules of international law. It happened every day.
National and international judges would have to refer to
international law in general and would not confine
themselves to the strict limits of the Code.

32. Mr. Villagran Kramer had further stated that the
Rio Treaty, which contained a definition of aggression,
provided a frame of reference for courts in the Americas.
There was also the Definition of Aggression laid down
by the General Assembly, which Mr. Pellet had de-
scribed as execrable. A certain contradiction thus arose.
Did the Commission really want to say that in the mod-
ern world no State could really end up by committing the
crime of aggression simply because there was no objec-
tive and universally accepted definition of aggression? In
his view, the General Assembly definition could very
well be applied, notwithstanding its many defects. Mr.
Villagran Kramer had asked finally why the definition
was confined to individuals. The reply, of course, was
because it appeared in a Code that regulated the respon-

sibility of individuals and not the responsibility of
States, which was regulated under other instruments.

33. He too had been very disturbed by Mr. Pellet's use
of the word "hypocrisy". There was absolutely no rea-
son to address members of the Commission and the
Drafting Committee in such a cavalier fashion.

34. Mr. FOMBA said that the problem of substance
was to lay down the principle of individual criminal re-
sponsibility in the case of aggression committed by a
State. A series of difficulties would first have to be re-
solved at both the legal and institutional level, but those
difficulties had wisely been left aside.

35. So far as the scope ratione personae of article 15
was concerned, the chain of responsibility in the case of
aggression committed by a State naturally lay at the
highest level, whether political, administrative, military
or even economic. Furthermore, the category of leaders
and organizers covered by article 15 should be inter-
preted in the broadest sense. He was somewhat hesitant,
however, about the possibility of drawing a clear distinc-
tion between the categories of decision-takers and of
executants.

36. As to the article's scope ratione materiae, the
underlying idea involved the notion of participation,
whether active or passive. By virtue of that notion it
would be possible to cover all forms of activity relating
to the criminal conduct in question. Also, the categories
of the activities covered—the planning, preparation,
initiation and waging of aggression—were sufficiently
broad, although he was inclined to think that complicity,
whether active or passive, should have a place in the
article. A global and consistent interpretation of those
various elements would provide a sound basis for a
broad consensus. Accordingly, he could accept the text
of article 15.

37. Mr. BARBOZA said the Commission was consid-
ering a long-standing and complex question and the so-
lution found by the Drafting Committee might be accept-
able. The substance of his earlier remarks had been that
aggression was a State crime—that much was not dis-
puted; and that individuals therefore only participated in
the commission of that crime. Article 15 used the term
"participates". Yet the definition of "participation"
was expressly applicable only to articles 16, 17 and 18.
Was it to be inferred from that fact that there must be
some shades of difference in the way the word "partici-
pation" applied to aggression? He supposed that there
must indeed be some differences. So, technically speak-
ing, there was a gap that needed filling.

38. Of course, a plenary meeting of the Commission
was not the best place in which to engage in drafting ex-
ercises. It had been suggested that the commentary
would somehow complete what was missing. Resort
should be had to travaux preparatoires only in cases
where the text and the context produced an illogical re-
sult. He was confident that in the current case, the court
would be confronted with an illogical, ambiguous or
vague result, so that resort to travaux preparatoires
would be quite legitimate. The commentary would thus
be of great value. He therefore considered that, in view
of all the difficulties that had arisen, the Commission
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could accept article 15 as it stood, and leave it to the
commentary somehow to explain what was meant by
"participation as leader or organizer". Meanwhile, he
reserved his position until he had had an opportunity to
see the actual text of the commentaries.

39. Mr. Sreenivasa RAO said that the Commission
seemed to have come full circle in its consideration of
article 15. In the early stages of its consideration it had
sought elaborate definitions, but discretion had prevailed
over valour, and it had now abandoned that search. Let
there be no mistake, however: when the draft was seen
by the outside world, there would be enormous disap-
pointment at the outcome of the Commission's work,
and its very credibility as an expert group might be ques-
tioned, especially at a time when the General Assembly
was seeking guidance on the matter. The important point
was that, if the Commission defined articles 16, 17
and 18 with such meticulous care but not article 15, there
was a yawning gap in the drafting technique that could
not be accounted for.

40. Admittedly, no definition existed of aggression
other than the one contained in General Assembly reso-
lution 3314 (XXIX), which, he felt, was not without
value in a certain context and would continue to be a
guiding factor. The fact nonetheless remained that, when
a court of law was faced with an act of aggression, par-
ticularly in a matter where the Security Council had not
taken action, it would have to look for certain factors. In
his view, it would look to Article 51 of the Charter of the
United Nations for "armed attack" as the criterion for
determining aggression in the clearest possible sense of
the word. Yet it was curious that in the case of Article
51, there was a tendency to expand going beyond armed
attack to elaborate on the defences available, while the
opposite tendency was discernible when it came to Arti-
cle 2, paragraph 4, of the Charter and a definition of ag-
gression; for they were two sides of the same coin—
there could be no self-defence without aggression. That
was a contradiction all the international tribunals would
eventually have to confront—and which ICJ had indeed
already confronted in the case concerning Military and
Paramilitary Activities in and against Nicaragua (Nica-
ragua v. United States of America).1

41. He was, therefore, not entirely pessimistic about
the lack of a definition in article 15, and was reasonably
satisfied with the wisdom of the Drafting Committee in
ducking the issue. The explanation given, namely that
the article dealt only with individual responsibility and
not with State aggression was not satisfactory. Better
guidance must be available than the mere assertion that,
if the State was committing aggression according to a
determination of the Security Council, such a determina-
tion was not a definition and hence it was not possible to
attribute motive to an individual. It was not possible to
provide reasonable guidance that the person had acted
with the knowledge and means at his disposal and with
clear intent to commit the crime. That problem would
exist. Accordingly, in an imperfect world, the Commis-
sion could accept an imperfect solution.

7 Merits, Judgment, I.C.J. Reports 1986, p. 14.

42. Mr. ROBINSON said that article 15 was a difficult
one, and the Drafting Committee had come up with what
was, in no pejorative sense, a very clever solution.
Nevertheless, several questions did arise. One thing that
concerned him was the dissociation between the crime of
aggression and other crimes in terms of the whole series
of elements enumerated in article 2, paragraph 3 and he
was not satisfied that they should not be equally appli-
cable to aggression. At any rate, as Mr. Pellet had sug-
gested, the Commission could start out on the assump-
tion that they should all apply, then attempt to isolate
those that might not be applicable. The argument in
favour of adopting such a course was that it made
the whole approach to the draft Code more rational, pre-
senting a more integrated and unified attitude to the
elements.

43. The words "actively participates", which, follow-
ing as they did the words "as leader or organizer", were
problematic and perhaps unnecessary, since a leader or
organizer was inherently active. Furthermore, one would
then have to distinguish between "actively participates"
as used in article 15, and "directly participates", as used
in article 2, paragraph 3 (e).

44. Another question was whether the linkage with ag-
gression committed by a State meant that a court faced
with the trial of one individual for aggression could only
proceed with that trial if a determination had been made
by the Security Council that aggression had been com-
mitted by a State. Would that question be dealt with in
the commentary, or was a court free to proceed with the
trial notwithstanding the absence of any determination
by the Council? There was nothing on the matter in the
article itself. The Code as a whole might have a saving
clause in relation to the powers and functions of the
organs of the United Nations, but he believed that it
would be open to the interpretation that a court faced
with a trial of an individual for aggression could proceed
with the trial in the absence of a determination by the
Council.

45. The CHAIRMAN, speaking as a member of the
Commission, said that article 15 was certainly an unsat-
isfactory provision, but it had proved difficult to find a
better formulation. It related to a crime that the Code did
not define, a crime committed by a State, that was de-
fined—or supposed to be defined—by other instruments.
Admittedly little was provided by way of guidance for
judges, either in the Code or in the many other existing
texts, but those were perhaps problems that could not be
resolved by the Commission if it was to overcome the
difficulties posed by the relationship between the crime
of aggression committed by a State and the crime of
aggression imputed to an individual.

46. As to the links between article 15 and article 2, he
agreed with the comments by Messrs. Szekely, Pellet
and Robinson. Article 2, paragraph 2, singled out the
crime of aggression in a categorical and unjustifiable
manner. Article 2, paragraph 3, contained a number of
subparagraphs with wording that was to some extent re-
flected in article 15. It seemed to him that paragraph 3,
subparagraphs (a), (b), (c), (d)—which also raised the
problem of the complicity of another State or its leaders
in a crime of aggression—and (e) were as applicable to
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article 15 as they were to articles 16, 17 and 18. Para-
graph 3 (/), however, perhaps went too far in broadening
the scope of the crime of aggression, as, a fortiori, did
paragraph 3 (g), since there had been no support for
including the crime of attempted aggression when it
had been proposed in the Commission and the Sixth
Committee.

47. His question to the Chairman of the Drafting Com-
mittee and the Special Rapporteur was, therefore: was
article 2, paragraph 2, really necessary; or should there
not perhaps be a paragraph 3 consisting of subpara-
graphs (a) to (e), applicable to articles 15 to 18, and a
separate paragraph consisting of subparagraphs if) and
(g), which were apparently less—or not at all—
applicable to aggression?

48. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that, like some other members,
Mr. Mahiou had raised the question whether there were
not some subparagraphs of article 2, paragraph 3, that
also applied to the crime of aggression. While it was true
that subparagraph (a) would apply, intentional commis-
sion was mentioned separately in that subparagraph be-
cause there were other elements that might also go to
make up the crimes in question. However, there would
be no need to specify that the crime was committed in-
tentionally in the case of a crime of aggression. The
same was true, mutatis mutandis, of subparagraph (/?),
since the word "orders" was contained in article 15. As
to subparagraph (c), he was not sure that it should be a
crime to fail to prevent or repress the participation of a
leader or organizer in a crime of aggression by a State.

49. In the case of subparagraph (d), if someone, as a
leader or organizer, knowingly aided, abetted or other-
wise assisted in the commission of a crime of aggres-
sion, he was actively participating; so subparagraph (d),
too, was also already included. Subparagraph (e) must be
ruled out, as its reference to direct participation in plan-
ning or conspiring to commit such a crime already con-
stituted the core of article 15 as currently drafted. It did
seem strange to treat the crime of aggression separately
from other crimes under the Code, but the distinction
had to be maintained because of the intrinsic difference
between the other crimes, which referred to acts that
could be committed by individuals, and aggression,
where the act of the individual was one of participation.
In short, he did not rule out an adjustment to article 2 of
the sort proposed, but he was not convinced that such an
adjustment was necessary.

50. Mr. VILLAGRAN KRAMER said that, as a presi-
dent of the Spanish Republic had once observed, quix-
otic figures were to be found even among jurists. He
wished to place on record his opposition to the adoption
of article 15, as he was against it for a number of rea-
sons. First, he opposed it because the comments, reac-
tions and observations of Governments of Member
States, as expressed in the Sixth Committee during the
fiftieth session of the General Assembly in 1995
(A/CN.4/472, sect. A), had been disregarded. On that oc-
casion the Special Rapporteur's proposals regarding the
crime of aggression had met with both favourable and
adverse reactions. While there had been no agreement on
other components such as intervention and first use of

force, most States had nonetheless favoured retaining the
fundamentals of aggression and its definition.

51. Secondly, he opposed adoption of article 15 be-
cause the Commission was resorting to techniques that
contradicted the logic whereby a legal provision was for-
mulated. Such a provision contained a mandate or clear
expression of will to consider a certain form of conduct
as obligatory and its non-observance as punishable. The
draft article was thus anti-technical.

52. Thirdly, he opposed it because, by adopting arti-
cle 15, the Commission was in no way contributing to
the consolidation, strengthening and better understand-
ing of international law during the United Nations Dec-
ade of International Law8 in which it was especially
duty-bound to do so. As it stood, the draft Code left the
crime of aggression undefined.

53. Some concise explanations were called for. In the
first place, the Special Rapporteur had taken the trouble
to provide, in the extensive documentation he had pre-
pared for the second reading of the draft articles, a de-
tailed account of the reactions of some Governments to
article 15. Thus, one could read, in the Special Rappor-
teur's thirteenth report,9 that the Australian Government
took the view that article 15 encompassed, in addition to
wars of aggression, unjustified acts of aggression short
of war. That, it believed, went beyond existing interna-
tional law which criminalized wars of aggression only.
While the international community would identify acts
of aggression short of wars of aggression as illegal and
hold the delictual State responsible for its illegality, it
did not, in that Government's view, follow that the inter-
national community was willing to recognize that indi-
viduals in the delictual State were guilty of international
crimes. The view taken by the Australian Government
was thus an adverse one. He respected that Govern-
ment's right to draw his attention to those views and
considered it his duty to reflect upon them.

54. Belarus, on the other hand, a newly independent
State not bound by the Definition of Aggression ap-
proved by the former Soviet Union, had welcomed arti-
cle 15. Its views, and also those of Paraguay, were not
negligible. The United Kingdom of Great Britain and
Northern Ireland had grave doubts concerning article 15.
The United States of America opposed the Code's defi-
nition of aggression, and Switzerland, too, had further
comments to add. It was plain to see that States and
Governments had expressed concern about the question,
and it was the Commission's duty to provide the clearest
possible guidance. It could not afford to treat the issue
lightly.

55. The Special Rapporteur's proposals and reports
had been discussed in the General Assembly at its fifti-
eth session, and he could not but be struck by the fact
that, while in certain cases the Commission persisted in
heeding the comments of Governments in the Sixth
Committee, on the matter of aggression it chose to ig-
nore them. Thus, the topical summary of the discussion
in the Sixth Committee showed that many Governments

8 Proclaimed by the General Assembly in its resolution 44/23.
9 Yearbook. . . 1995, vol. II (Part One), document A/CN.4/466.
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of Africa, Asia, Europe and Latin America were in fa-
vour of spelling out the elements of aggression or of giv-
ing a clear indication of what constituted aggression.
That was because those Governments were aware that it
was customary for legal technique to provide an expla-
nation, guideline or interpretation of the meaning of a
term. The Commission should not leave the concept of
aggression hanging in thin air, but should specify the
elements it thought could serve as points of reference.
He himself would be satisfied if the Commission were to
incorporate in article 15 the Special Rapporteur's pro-
posed definition, which is that aggression was the use of
armed force. The concept of aggression was too impor-
tant to be left floating in a legal vacuum.

56. The Special Rapporteur, who had worked so hard
on the draft, must find it very painful to see it cut so
drastically on second reading. The whole concept of
international responsibility for crimes against the peace
and security of mankind appeared to be relegated to
oblivion. He could not agree with the arguments ad-
vanced by the Chairman as a member of the Commis-
sion to the effect that article 2, paragraph 3, covered the
problem, and did not believe that an explanation in the
commentary would be an adequate solution. He hoped
that the Special Rapporteur, in summing up the debate,
would indicate whether he thought that article 15 could
or could not include some elements of a definition of
aggression.

57. Mr. YAMADA said that, having taken part in the
drafting of article 15, he supported the adoption of that
article as it stood. The Chairman of the Drafting Com-
mittee had said that article 15 defined a crime of aggres-
sion as committed by an individual. It should be noted
that article 15 had been formulated in a manner quite dif-
ferent from articles 16, 17 and 18. Article 15, while de-
fining a crime, included all the elements of individual
criminal responsibility for that crime. The wording of ar-
ticle 15 covered all categories of individuals who would
be made criminally responsible for the crime of aggres-
sion at the political, military, financial, economic or any
other level. Therefore article 2, paragraph 3, which de-
fined individual criminal responsibility had no relevance
to article 15. On the other hand, articles 16, 17 and 18
defined the crimes of genocide, crimes against humanity
and war crimes. Those articles did not deal with individ-
ual criminal responsibility for those crimes. Such indi-
vidual responsibility was found in article 2, paragraph 3.

58. Mr. PELLET said the Drafting Committee's posi-
tion appeared to be that aggression could only be com-
mitted by a State and consequently fell outside the pur-
view of the Code, which dealt only with the possible
criminal responsibility of individuals. When an individ-
ual participated in aggression, the Code spoke of the
"crime of aggression", something it did not do in the
case, for instance, of genocide, which was not referred to
in the Code as the "crime of genocide". For his own
part, he could not follow the Committee's logic. One of
the consequences of an international crime of the State,
as defined in the excellent article 19 of part one of the
draft articles on State responsibility,10 was that the indi-
viduals who committed the crime against international

10 See 2427th meeting, footnote 7.

peace and security could themselves be prosecuted. The
link between aggression and the crimes covered by the
Code was therefore closer than the Drafting Committee
appeared to think. But even if he accepted the reasoning
of the Committee, if aggression was different, the
"crime of aggression" as defined—or not defined—in
article 15 was the same in nature as the other crimes
against the peace and security of mankind. In other
words, it was a particularly serious crime against the
peace and security of mankind, internationally defined
and entailing judgement of the individuals presumed to
be responsible for it. And he did not see why, by nature,
that crime, committed by individuals, was different from
the other individual crimes in articles 16, 17 and 18. He
could not see any logical explanation for treating aggres-
sion differently from other crimes under the Code for the
purposes of article 2.

59. While commending the exercise undertaken by
Mr. Mahiou in analysing the subparagraphs of article 2,
paragraph 3, from the viewpoint of their possible appli-
cability to the crime of aggression, he did not entirely
agree with the conclusions reached. In his opinion, both
incitement and attempt to commit the crime were as rel-
evant to aggression as to the other crimes in the Code.
The only problem he could see was with subparagraph
(d), which would extend responsibility for the crime to
simple soldiers, who, for reasons of policy, ought in the
case of aggression to be exempt from responsibility.

60. Recalling that action on article 2 had been left in
abeyance pending the adoption of article 15, he sug-
gested that the issue should be referred not so much to
the Drafting Committee as to an informal working group
to consider the possible effects on article 2, paragraph 3,
of deleting paragraph 2 of that article.

61. The CHAIRMAN, speaking as a member of the
Commission, said that in the case of the crime of aggres-
sion, the provision in article 2, paragraph 3 (d), would
have to be read in conjunction with article 15, which
specified that the individual in question had to be a
"leader or organizer" of the crime.

62. Mr. TOMUSCHAT said that he agreed with those
members who considered that the Drafting Committee
had found a well-balanced formulation. Unlike Mr.
Pellet, he thought that aggression was different in nature
from the other crimes in the draft Code in that aggres-
sion was a crime that could only be committed by a col-
lectivity and involved the use of organized force. The
same was undoubtedly true of some of the crimes
against humanity listed in article 17, more particularly
those listed in subparagraphs (/) and (g), which also par-
took of the nature of aggression, inasmuch as they were
collective crimes. However, article 15 and its relation-
ship to article 2, paragraph 2, should be left untouched.
As far as the definition of aggression was concerned, he
could not see that it was possible to go beyond the sim-
ple fact that aggression was governed by the Charter of
the United Nations. Mr. Villagran Kramer was incorrect
in believing that the comments of Governments, and in
particular those of the Government of Australia, on the
subject of a definition of aggression had been ignored by
the Drafting Committee. On the contrary, those com-
ments had been discussed at length and the conclusion
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had been reached that to provide such a definition did
not form part of the Commission's task.

63. As for the decision to maintain the formula "as
leader or organizer", it was important that article 15
should make it quite clear that only those in a policy-
making or command position could be held responsible
for a crime of aggression. If responsibility were extended
to everyone involved in the act, the provision would be-
come so diluted as to lose all meaning. It was true that
the Charter of the Nurnberg Tribunal did refer to acts of
complicity, but it should be remembered that all the indi-
viduals on trial at Nurnberg had been major war crimi-
nals and that no accomplices, even high-ranking ones,
had been charged at that stage. He recommended that
draft article 15 should be adopted as it stood.

64. Mr. EIRIKSSON said that, as a loyal member of
the Drafting Committee, he associated himself with that
recommendation. He did not think it was appropriate to
amend article 2 and it was pointless to set up a working
group to review it. Article 15 restricted responsibility for
a crime of aggression to the category of leaders or organ-
izers, but listed a wide range of activities that would
make such individuals responsible for the crime. Any
change in article 2, paragraph 3, could have the opposite
effect, namely increasing the categories of individuals
but reducing the number of activities. Such a course
would be undesirable. As to the analyses of article 2,
paragraph 3, by Messrs. Mahiou, Calero Rodrigues and
Pellet, his own opinion was that the provisions in ques-
tion could be divided into four categories. Subparagraph
(a) would already be included in article 15. The second
category could be said to include subparagraphs (/) and
(g), in respect of which he agreed with Mr. Mahiou but
differed from Mr. Pellet. For reasons of policy they
should not apply to the crime of aggression. The third
category, consisting of subparagraphs (d) and (e),
namely abetting and participating, would, if applied to
the crime of aggression, expand too far the definition of
an individual responsible for the crime. Lastly, the provi-
sions in subparagraphs (b) and (c) which really related to
orders of a superior, would seem to be covered by the
definition provided in article 15.

65. Mr. ROSENSTOCK said that he was in complete
agreement with Mr. Tomuschat and Mr. Eiriksson and
especially with Mr. Yamada's analysis and hence the
conclusion that article 2, paragraph 2, should not be re-
opened for discussion. It was regrettable that some other
members had chosen to use the present debate as an op-
portunity to advertise the appalling material contained in
article 19 of part one of the draft on State responsibility.
While recognizing that in some situations it might be
necessary to go back to a decision already adopted,
which might be the case with article 12, it would be im-
prudent to revert to article 2, paragraph 2, which the
Commission had adopted in the full knowledge of what
it was doing.

66. The CHAIRMAN pointed out that the Commission
had decided to leave article 2, paragraph 2, in abeyance
pending the discussion on article 15.

67. Mr. LUKASHUK said that, desirable as it might be
to provide a definition of aggression, the Commission
should recall that not only the United Nations but also

many other academic and political organs had tried in
vain to grapple with the problem. A decision to prepare
such a definition would involve postponing the Commis-
sion's work on the draft Code, possibly for many years.
He did not think that such a possibility should be en-
visaged, and again urged the Commission to adopt arti-
cle 15 as formulated by the Drafting Committee.

68. Mr. ROBINSON said that an individual who ac-
tively participated in or ordered the planning, prepara-
tion, initiation or waging of aggression should be held
responsible for a crime of aggression whether or not he
did so as a leader or organizer.

69. The CHAIRMAN, further to a suggestion by Mr.
CALERO RODRIGUES (Chairman of the Drafting
Committee), said that members of the Commission inter-
ested in further considering article 2, paragraph 2, could
perhaps meet informally with a view to formulating
suggestions for consideration at the next meeting.

70. Mr. EIRIKSSON said that, if a small group of
members wanted to try to convince the majority to
change its mind, it was of course free to do so, but not
under the auspices of the Commission.

The meeting rose at 1.10p.m.
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Organization of work of the session
{concluded)*

[Agenda item 1]

1. The CHAIRMAN informed the Commission that the
Enlarged Bureau had met immediately prior to the ple-
nary meeting to decide on the programme of work for

* Resumed from the 2434th meeting.


