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against United Nations and associated personnel (ILC
(XLVIII)/CRD.2 and Corr. 1).

The meeting rose at 12.50 p.m.

2449th MEETING

Thursday, 27 June 1996, at 10.05 a.m.

Chairman: Mr. Ahmed MAHIOU

Present: Mr. Al-Baharna, Mr. Arangio-Ruiz,
Mr. Barboza, Mr. Bennouna, Mr. Bowett, Mr. Calero
Rodrigues, Mr. Crawford, Mr. de Saram, Mr. Fomba,
Mr. Giiney, Mr. He, Mr. Jacovides, Mr. Kabatsi,
Mr. Kusuma-Atmadja, Mr. Lukashuk, Mr. Mikulka,
Mr. Pambou-Tchivounda, Mr. Pellet, Mr. Sreenivasa
Rao, Mr. Rosenstock, Mr. Thiam, Mr. Tomuschat,
Mr. Vargas Carreno, Mr. Villagran Kramer, Mr.
Yamada, Mr. Yankov.

Draft Code of Crimes against the Peace and Security
of Mankind1 {continued) (A/CN.4/472, sect. A,
A/CN.4/L.522 and Corr.l, A/CN.4/L.532 and
Corr.l and 3, ILC(XLVIII)/DC/CRD.32)

[Agenda item 3]

CONSIDERATION OF THE DRAFT ARTICLES

ON SECOND READING3 {continued)

PART TWO (Crimes against the peace and security of
mankind) {continued)

ARTICLE 19 (Crimes against United Nations and associ-
ated personnel)

1. The CHAIRMAN said that, following the adoption
of the articles of the draft Code of Crimes against the
Peace and Security of Mankind proposed by the Drafting
Committee, the Commission at the current time, would
begin its consideration of a proposal for a new article on
crimes against United Nations and associated personnel
contained in a memorandum (ILC(XLVIII)/CRD.2 and
Corr.l). The revised text of the proposal, submitted by

1 For the text of the draft articles provisionally adopted on first
reading, see Yearbook . . . 1991, vol. II (Part Two), pp. 94 et seq.

2 Reproduced in Yearbook. . . 1996, vol. II (Part One).
3 For the text of draft articles 1 to 18 as adopted by the Drafting

Committee on second reading, see 2437th meeting, para. 7.

Mr. Rosenstock at the suggestion of the Drafting Com-
mittee, read:

"Crimes against United Nations
and associated personnel

" 1 . A crime against United Nations and associ-
ated personnel means the intentional commission of:

"(a) A murder, kidnapping or other attack upon
the person or liberty of any United Nations or associ-
ated personnel;

"(&) A violent attack upon the official premises,
the private accommodation or the means of transpor-
tation of any United Nations or associated personnel
likely to endanger his or her person or liberty.

"2 . This article shall not apply to a United
Nations operation authorized by the Security Council
as an enforcement action under Chapter VII of the
Charter of the United Nations in which any of the per-
sonnel are engaged as combatants against organized
armed forces and to which the law of international
armed conflict applies."

The Commission also had before it a memorandum by
Mr. Pellet on the same subject (ILC(XLVIII)/CRD.5).

2. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said he wished to draw the Com-
mission's attention to an issue discussed in the Drafting
Committee, namely the inclusion of an additional crime
in the draft Code. One member of the Drafting Commit-
tee, Mr. Rosenstock, had proposed that crimes commit-
ted against United Nations and associated personnel
should be included as a fifth crime under the draft Code
and had referred to General Assembly resolution 49/59,
which had adopted the Convention on the Safety of
United Nations and Associated Personnel. The Drafting
Committee had considered that it was not entitled to dis-
cuss the proposed article because it had only had a clear
mandate concerning a number of specific articles. The
proposal for the inclusion of attacks on United Nations
and associated personnel had received support from
some members of the Drafting Committee. It had been
noted that such attacks and the threat they posed to inter-
national peace and security were of concern to the Secu-
rity Council, the General Assembly and the Secretary-
General. The possibility of including crimes against
United Nations personnel had also been discussed in the
Preparatory Committee for the Establishment of an Inter-
national Criminal Court. However, the Drafting Com-
mittee had not found it appropriate to take a decision on
the issue of including that crime in the draft Code,
because it had not been discussed in plenary.

3. Mr. ROSENSTOCK, briefly summarizing his
memorandum, pointed out that nothing could be said to
be more clearly an attack against the peace and security
of mankind than an attack on the personnel of an
organization whose first purpose was to maintain inter-
national peace and security. By and large, as the
Secretary-General had pointed out in a note on the mat-
ter,4 that in the past the fact of working under the banner

4A/AC.242/1.
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of the United Nations provided personnel with safe pas-
sage and an unwritten guarantee of protection. Unfortu-
nately, that was no longer the case. In response to the
growing number of attacks on United Nations personnel
and calls from the Secretary-General and the Security
Council to take action, the General Assembly had estab-
lished a working group to elaborate a convention. Upon
the recommendation of the Sixth Committee, the Gen-
eral Assembly had adopted and opened for signature the
Convention on the Safety of United Nations and Associ-
ated Personnel.

4. It would be difficult to explain how another United
Nations body, one which reported to the Sixth Commit-
tee, could produce a draft Code of Crimes against the
Peace and Security of Mankind that ignored the Conven-
tion. There were crimes, such as genocide, which were
so terrible that they intrinsically required inclusion in
any list of crimes against the peace and security of man-
kind. Other crimes, such as some war crimes, were so
grave because of extrinsic factors.

5. The consequences of tolerating attacks against
United Nations personnel or failing to treat attacks
against them as one of the most serious crimes meant
failing to perceive the threat posed to the very existence
of the institution of peacekeeping. Peacekeeping by in-
terposition or military observers could not endure for
long if the international community did not protect the
United Nations personnel involved and take every op-
portunity, including the draft Code, to give evidence of
the seriousness of its commitment.

6. The proposed additional article replicated provisions
of the Convention on the Safety of United Nations and
Associated Personnel that dealt with individual criminal
responsibility for those who committed attacks against
United Nations personnel. Paragraph 1 of the proposed
article was based on article 9 of the Convention, which
was entitled "Crimes against United Nations and associ-
ated personnel". Paragraphs 1 (a) and \(b) of the pro-
posed article repeated article 9, paragraphs 1 (a) and 1
(&), respectively, of the Convention. Subparagraphs (c),
(d) and (e) of paragraph 1 of article 9 of the Convention
were substantially covered by article 2 of the draft Code.
In that respect, the scheme was structurally the same as
one used by the Commission to handle, for example, the
Convention on the Prevention and Punishment of the
Crime of Genocide. The scope of the phrase "United
Nations and associated personnel" and the activities
covered must be understood as being identical to the
coverage of article 9 of the Convention. The use of iden-
tical formulations in the same context, the travaux
preparatoires that the Commission was creating at the
current time and the commentary could underline that
understanding and make it explicit. The meaning of the
term "United Nations personnel" was straightforward
and scarcely needed further explanation, but again, could
and should be underlined in the commentary.

7. Paragraph 2 of the proposed new article repeated
verbatim article 2, paragraph 2, of the Convention on the
Safety of United Nations and Associated Personnel,
which had been agreed to by all concerned only after
lengthy negotiations and consultations. The precise
wording should be retained. As his memorandum stated,

the function of paragraph 2 was to ensure that, while
providing needed coverage to United Nations personnel,
conduct would not be made a crime on the grounds that
it was directed against personnel involved in a United
Nations operation which was mandated to take part and
was, in fact, taking part in a combat situation against
organized armed forces to which the laws of interna-
tional armed conflict applied. United Nations personnel
would be covered by the Convention and by the draft
Code unless they were covered by the law on interna-
tional armed conflicts.

8. Mr. Pellet, in his memorandum, argued that since at-
tacks on United Nations personnel had not been included
in the Charter of the Nurnberg Tribunal,5 the Commis-
sion should omit them. But at that time, United Nations
peacekeeping had not existed. For that matter, genocide
had not been included in the Charter of the Nurnberg
Tribunal either. Personally, he preferred to include both
genocide and attacks on United Nations personnel in the
draft Code. Mr. Pellet argued that the problem of United
Nations personnel was not included in the statute of the
International Tribunal for the Former Yugoslavia6 and
the statute of the International Tribunal for Rwanda.7 As
in the case of Nurnberg and of genocide, the Convention
had come later. Likewise, the statutes of the Interna-
tional Tribunal for the Former Yugoslavia and the Inter-
national Tribunal for Rwanda did not include aggression,
but he was not sure there was wide agreement that that
constituted grounds for excluding aggression from the
draft Code.

9. Attacks against United Nations and associated per-
sonnel were attacks committed against persons who rep-
resented the international community and protected its
interests. Such attacks were committed against the inter-
national community itself. United Nations and associ-
ated personnel were often involved in situations in which
the national law enforcement or criminal justice systems
were not fully functional or capable of dealing with such
crimes, for example, in the case of failed States. If it did
not take the necessary step to protect those acting on be-
half of the organized international community, what kind
of message was the Commission, as a United Nations
body, sending forth? For all those reasons, he urged
adoption of the proposed article.

10. Mr. PELLET said that, although no one in the
Commission would reasonably deny that Mr. Rosen-
stock's proposal was based on excellent intentions, in his
view the proposal was built upon an alarming and seri-
ous intellectual mistake: not all international offences
were crimes against the peace and security of mankind.

11. Crimes against the peace and security of mankind
were the "crimes of crimes", the most serious of all
crimes, and were anchored as such in the international
legal consciousness of humanity. It was perfectly obvi-
ous that that was not the case with Mr. Rosenstock's
proposed new offence, even if the offence had been le-
gitimately created by the Convention on the Safety of
United Nations and Associated Personnel. Incidentally,

5 See 2439th meeting, footnote 5.
6 See 2437th meeting, footnote 6.
7 Ibid., footnote 7.
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it was interesting to see that the French text of the Con-
vention did not speak of crime, but of infraction (of-
fence). The text had been drafted in several official lan-
guages, and Mr. Rosenstock could not impose his
language upon the world. The choice of words was very
significant: the intention had been to create not a crime
in the legal sense of the term, but an offence.

12. At the current time, the Commission was being
told that more than a simple jus gentium crime, indeed a
crime against the peace and security of mankind, was in-
volved. The inclusion of such an offence in the draft
Code would call into question the entire exercise, and in
so doing the Commission would revert to a catch-all
Code and abandon the great progress made in confining
the Code to four crimes against the peace and security of
mankind. It was unacceptable simply to add to the list of
such crimes any troublesome offence that one wished.

13. Mr. Rosenstock had put words in his mouth. He
had not said that crimes against the peace and security of
mankind were such because they had been included in
the Charter of the Niirnberg Tribunal, but that the evolu-
tion of thought which had begun at Niirnberg and which
had led to the adoption of the statutes of the International
Tribunal for the Former Yugoslavia and the International
Tribunal for Rwanda had resulted in the view that those
crimes were different from other international crimes. As
he saw it, Mr. Rosenstock's proposal would change the
very nature of the exercise, and instead of producing a
code of crimes against the peace and security of man-
kind, that is to say of exceptionally serious crimes which
called into question the very foundations of the interna-
tional legal system, the Commission would then be de-
fining international crimes, jus gentium crimes. But a. jus
gentium crime was not necessarily a crime against the
peace and security of mankind.

14. It was unreasonable to regard as a crime against
the peace and security of mankind an invention which
was legitimate and laudable but which had definitely not
acquired such status in positive law. Mr. Rosenstock was
wrong from a legal point of view, and for his own part, if
any additional crime whatsoever was added to the "big
four", he would unfortunately be compelled to vote
against the draft Code as a whole.

15. Mr. LUKASHUK said that the question of the in-
clusion of crimes against peacekeeping forces could not
be more topical. United Nations personnel carried out
crucial peacekeeping functions. The dimensions of those
operations were growing, as were the number of victims,
self-sacrificing persons who served the cause of peace.
They must receive appropriate protection.

16. Mr. Pellet's emotional and philosophical memo-
randum was disappointing. As to the use of the term
"crime" in the Convention, he would point out that, in
the Russian version, the word used {prestuplenie) meant
precisely that. Logically, an attack against peacekeeping
forces should be included among war crimes. Opponents
of such a move contended that United Nations
peacekeeping forces were not party to armed conflicts
and did not wage war and that therefore it was not a
question of humanitarian law. But in cases of self-
defence or when an attempt was made by armed forces
to hinder the implementation of the mandate of

peacekeeping forces, the latter became party to an armed
conflict, were entitled to use force, and the standards of
international humanitarian law extended to them. To
give one example, the rules for the United Nations
Peacekeeping force in Cyprus stipulated the obligation to
comply with the principles and spirit of conventions on
international humanitarian law.

17. He had misgivings, however, about paragraph 2 of
Mr. Rosenstock's proposed article. It was a true reflec-
tion of the relevant United Nations documents, but it
also seemed that United Nations forces should have a
special status—much like a policeman who used a
weapon and needed special legal protection. United
Nations armed forces were unusual parties to a conflict
and therefore needed an appropriate legal status.

18. The Convention on the Safety of United Nations
and Associated Personnel required States to incorporate
the crimes listed therein in their national law and to con-
template criminal prosecution and punishment, bearing
in mind the serious nature of such crimes. In the circum-
stances, the Commission had every reason to consider
crimes against United Nations personnel, and especially
against peacekeeping forces, as a violation of interna-
tional humanitarian law. That view was widespread in
the literature. For an example, the Director of the De-
partment of International Law of the Netherlands Minis-
try of Defence had written that an attack upon United
Nations forces must be regarded as a war crime. United
Nations forces must receive support. The international
community would find it difficult to understand any re-
jection by the Commission of the proposal now before it.

19. Mr. BOWETT said that, in a sense, Mr. Pellet was
right: if one looked at attacks on premises or personnel,
they did not seem to be crimes as grave as those dealt
with in the draft Code. But the gravity of the crime lay
not so much in its effect on the personnel involved but
rather in the way in which it could impair the effective-
ness of United Nations peacekeeping operations. For ex-
ample, it had been seen in Bosnia how attacks, although
not serious in themselves, could undermine the effective-
ness of a United Nations operation. Furthermore, if
United Nations personnel were not protected, Member
States would be less likely to contribute contingents.
Hence, if the effect on the United Nations operation as a
whole, and not simply on the personnel, was borne in
mind, there was a good case for including that crime in
the draft Code. Therefore, on balance, he supported the
proposal.

20. Mr. HE said that, notwithstanding Mr. Rosen-
stock's good intentions, it would not be appropriate to
take up the proposal. As Mr. Pellet had pointed out, if
the Commission decided to do so, it would create an im-
balance in the draft Code, which should cover only the
most indisputable crimes defined by international law
originating in the Charter of the Niirnberg Tribunal and
affecting the very foundations of international society.

21. Mr. Rosenstock's proposal was based on the Con-
vention on the Safety of United Nations and Associated
Personnel. However, the Convention had not yet entered
into force, many States were not happy with it, and it
was doubtful whether the Convention would command
wide acceptance. It seemed obvious that the proposed
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crime, based on the Convention, had not acquired a legal
status similar to crimes which, owing to their serious na-
ture, had been classed as crimes against the peace and
security of mankind.

22. Again, the range of the concept of protected per-
sons was controversial. Although paragraph 2 of the pro-
posed article, based upon article 2, paragraph 2, of the
Convention on the Safety of United Nations and Associ-
ated Personnel, specified that it excluded personnel en-
gaged as combatants in United Nations operations
authorized by the Security Council as an enforcement
action under Chapter VII of the Charter of the United
Nations, the intended scope was still too wide and vague
to be productive. The crucial problem was that the no-
tion of United Nations personnel had not been confined
to its traditional bounds, but had been enlarged to cover
associated personnel engaged or deployed in a United
Nations operation and persons assigned by Governments
or government organizations, with the agreement of
competent United Nations bodies, to carry out activities
in support of the fulfilment of the mandate of the United
Nations operation. The precise meaning and scope of ex-
pressions such as "operation", "mandate", "persons
engaged or deployed" were open to broad interpretation,
despite the definitions in article 1, paragraph 1, of the
Convention. If the scope of "United Nations and associ-
ated personnel" was unduly broadened, it could only
create confusion in application, especially for the hostile
State. Accordingly, to add the proposed article would
merely upset the present balance and create obstacles to
wide acceptance of the Code.

23. Mr. YAMADA said he shared Mr. Bowett's view
and pointed out that acceptance had been growing rap-
idly for the recently adopted Convention on the Safety of
United Nations and Associated Personnel. Hence, he was
sympathetic to Mr. Rosenstock's proposal, but would
like clarification on two points. First, in the original
memorandum (ILC(XLVIII)/CRD.2), the last part of
paragraph 1 of the article had ended with the phrase
"when the personnel are carrying out activities in sup-
port of the fulfilment of the mandate of a United Nations
operation", which was missing from the revised version.
He would have preferred it to be retained and asked why
it had been deleted. Secondly, in article 17 (Crimes
against humanity) and article 18 (War crimes) of the
draft Code, the Commission had raised the threshold by
including elements such as "systematic" and "on a
large scale". Would Mr. Rosenstock be prepared to ac-
cept raising the threshold of his proposed article as had
been done in articles 17 and 18?

24. Mr. CALERO RODRIGUES (Chairman of the
Drafting Committee) said that violent acts committed
against United Nations personnel engaged in peacekeep-
ing operations deserved a place in the draft Code. How-
ever, he experienced the same problem as did Mr. Ya-
mada with regard to the question of the scale of an attack
on United Nations personnel. As the proposal stood, the
murder of an ordinary soldier who was a member of a
peacekeeping operation would be considered a crime
against the United Nations. It would therefore be neces-
sary to include words such as "systematic", "in an
organized manner" or "on a massive scale". He also
had reservations about the drafting of paragraph 1 (b) of

the proposed article and, like Mr. Yamada, preferred the
wording used at the end of the first paragraph of Mr.
Rosenstock's original proposal. Thus, he was in favour
of the proposal, but it should be redrafted.

25. Mr. PAMBOU-TCHIVOUNDA said that he was
unable to respond favourably to Mr. Rosenstock's appeal
for a new type of criminal conduct to be included in the
Code, for four reasons. In the first place, it would have
been advisable to hold an initial debate on the scope ra-
tione personae as far as the maintenance of international
peace and security—the apparent basis of Mr. Rosen-
stock's proposal—was concerned. Specifically, why
should only United Nations staff be covered and why
should personnel working within the regional framework
be left aside? He was thinking, for example, of the Afri-
can contingents which, within the framework of OAU,
were fighting in Liberia and had been victims of abhor-
rent crimes. The inclusion of a definition encompassing
both the universal and the regional aspects of the mainte-
nance of international peace and security would make
for a better understanding that it was not just the United
Nations that was involved but the international commu-
nity as a whole, in both its universal and its regional
component.

26. His second point pertained to the actual nature of
crimes against United Nations personnel—which the
Convention on the Safety of United Nations and Associ-
ated Personnel had been careful not to characterize at all.
One question that arose was whether offences included
minor offences and whether, say, an attack on a car
should be treated in the same way as a shot fired at a per-
son. He did not know, but all such matters certainly
called for close consideration. In particular, it was essen-
tial for the Commission to characterize the offences con-
cerned and, in that connection, great care was needed,
for it was common knowledge that work on the Conven-
tion had been done hastily, something which was not al-
ways a recipe for success. It was essential to be aware of
the extent of the harmful effects that politics could have
on an exercise such as the preparation of a legal instru-
ment, and that applied equally to States and to the
United Nations. Essential matters which should have
been taken into account in 1994 had been overlooked in
the desire for rapid progress.

27. Thirdly, the Commission should ask itself why Mr.
Rosenstock had excluded from the scope of his proposed
new article any United Nations operation authorized as
enforcement action under Chapter VII of the Charter of
the United Nations. Not all of those operations were con-
ducted on the same scale—one only had to compare the
"Desert Storm" operation with "Operation Restore
Hope" carried out in Somalia. Was the latter to be re-
garded as coming within the ambit of Mr. Rosenstock's
concern? That matter would have to be clarified before
he could concur with Mr. Rosenstock's proposal.

28. Fourthly, if the proposed new category of crimes
was to be incorporated in the draft Code, the Commis-
sion might also wish to give some thought to merce-
narism, which destabilized States and undermined inter-
national security and, by extension, the peace and
security of mankind. The hijacking of aircraft and piracy
of scientific information could also affect the military
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security of States. For all those reasons, he had major
reservations about including the proposed article in the
draft Code.

29. Mr. ARANGIO-RUIZ said that he agreed with Mr.
Bowett, who had settled the matter from the standpoint
of principle and also shared the concerns expressed by
Mr. Yamada and the Chairman of the Drafting Commit-
tee. In addition, he had a problem with the words
"attack" and "violent attack" which appeared in para-
graphs 1 (a) and 1 (b), respectively. He therefore
suggested that all such drafting points should not be dis-
cussed in plenary but should be referred to a small work-
ing group.

30. Mr. BARBOZA said he had to confess that he had
had doubts about accepting Mr. Rosenstock's proposal
and thought that Mr. Pellet had put forward some impor-
tant technical arguments in his memorandum. He would,
however, have preferred to incorporate in the draft Code
an offence that was supported by practice to enable the
Commission to codify it as custom. The practice referred
to by Mr. Rosenstock, however, though not of long
standing, concerned matters that had caused worldwide
indignation. No one would ever forget the televised pic-
tures of United Nations personnel from the peacekeeping
forces, taken hostage and used as human shields, nor the
impression which had thus been created that those forces
had been unable to deal with the situation. An attack on
United Nations peacekeeping forces was symbolic, for it
was an attack on the maintenance of international peace
and security. He therefore saw no reason why the inter-
national community could not accept the inclusion in the
Code of a new crime and he had decided to support
Mr. Rosenstock's proposal. The comments made by
Mr. Yamada, the Chairman of the Drafting Committee
and Mr. Arangio-Ruiz should be referred to the Drafting
Committee so that it could prepare a final version of the
proposed article.

31. Mr. de SARAM said that, for once, he was not al-
together persuaded by Mr. Pellet's arguments. Mr. Ro-
senstock had made an extremely important proposal
which should be included in the draft Code, albeit with
some drafting changes. In that way, it should be possible
to avoid a situation in which texts carefully negotiated at
United Nations headquarters would be diminished in
some way.

32. The whole question was essentially one of perspec-
tive, in particular of the United Nations as an
organization. Notwithstanding its present difficulties and
the criticisms levelled at it, the United Nations was one
of the most important, if not the most important,
organization in the world. Those who carried on United
Nations business in extremely hazardous conditions
were the representatives of the Organization: an attack
upon them was an attack upon the Organization itself
and, indeed, on the international community as a whole.
It was therefore difficult to see why some members of
the Commission were hesitant about incorporating in the
draft Code a provision whereby an attack on United Na-
tions personnel in the field would constitute a crime
against the peace and security of mankind. The inclusion
of such a provision would, he trusted, have the effect of
making sure that there was compulsory universal juris-

diction over the crimes in question and that such crimes
could be referred to the international criminal court, if it
was established, and arrest warrants issued. Also, the de-
terrent effect of including such a provision in the Code
should not be underestimated. It had been said that the
provision was too general, but the answer to that was
that many provisions in the draft Code were very general
indeed.

33. For all those reasons, he urged adoption of the pro-
posal by Mr. Rosenstock. If such a provision was not in-
cluded at that point, he did not know when it would be.
It should be remembered that the draft Code was limited
in scope largely because the Commission had proceeded
on the basis of a consensus, a procedure that he fully
supported. The Commission should seize the opportunity
to affirm the importance it attached to the Organization
and to those who served it in the field in very hazardous
circumstances.

34. Mr. CRAWFORD said that, once again, the Com-
mission found itself in the difficulty posed by the draft
Code, namely, of selecting parts of conventions already
in force or about to come into force and applying them
partially by force of the Code. The Code was in truth not
so much a code as a digest (Reader's Digest rather than
Justinian's Digest), and as devotees of the former would
know, reading excerpts was not the same as reading the
original work. But there was also the question whether
the actual wording of the convention in question could
be changed. The original text of the Convention on the
Safety of United Nations and Associated Personnel may
have been negotiated rapidly, as Mr. Pambou-
Tchivounda had said, but it had been negotiated and it
did exist. One possible problem with it was whether the
accused must have intended to assault a member of a
United Nations force as such, as distinct from intending
to assault someone who happened to be a member of
such a force. He had in mind, for example, an ordinary
street crime. The word "intentionally" might perhaps
have been intended to support the former interpretation;
he wondered whether the travaux preparatoires shed any
light on the question.

35. If the broader view were correct, such a provision
might be sensible in a convention protecting United
Nations forces but, in the context of the Code, it seemed
to raise a difficulty. An attack, and especially a large-
scale attack, on a United Nations peacekeeping force as
such could properly be so described as a crime against
the peace and security of mankind. The problem, there-
fore, was whether it was right or prudent at the present
stage to amend the wording of Mr. Rosenstock's pro-
posal with a view to limiting it to situations that could be
so described. In the past few years, the draft Code had
been placed on a strict diet and had shrunk in size. There
was always a danger that if it were taken off that diet and
extra elements were added to it, it would balloon back to
its original size.

36. Mr. FOMBA said that the political and social le-
gitimacy of the issue was unquestionable but there was a
real risk of undermining the philosophical basis for the
balance of the Code. Also, the peremptory nature of the
legal basis of the issue was still in dispute.
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37. On the whole, he endorsed the substantive reserva-
tions raised by Mr. Pellet in his memorandum and con-
sidered that his analysis was correct in law. Further, sub-
paragraph (a) of article 20 (Savings clauses) of the
Convention on the Safety of United Nations and Associ-
ated Personnel provided that the Convention should not
affect the

applicability of international humanitarian law and universally recog-
nized standards of human rights as contained in international instru-
ments in relation to the protection of United Nations operations and
United Nations and associated personnel.

That was no mean achievement in terms of the estab-
lished law and it left the way open for possible further
development in the law. The provisions of the Code
should not be set in stone but must always be open to re-
vision should the need arise to take account of a particu-
lar concern on the part of the international community.
The Chairman of the Drafting Committee had made an
interesting proposal which should be weighed up in the
light of the other crimes covered in the Code.

38. Mr. VARGAS CARRENO said that Mr. Rosen-
stock's proposal had his firm support. The magnitude
and gravity of the crimes committed against United
Nations personnel and the essential role played by the
United Nations in maintaining the peace and security of
mankind provided justification for including the pro-
posed article in the draft Code. He would, however, sug-
gest that a reference should be added to the personnel of
ICRC, who had recently been the subject of serious at-
tacks and whose vital role in the event of armed conflict
should be strengthened. He also agreed that the wording
of the article should be improved along the lines sug-
gested by other members.

39. Paragraph 2 wisely stipulated that the proposed ar-
ticle would not apply to United Nations personnel en-
gaged in an operation authorized by the Security Council
under Chapter VII of the Charter of the United Nations,
in other words, when such personnel were engaged in
enforcement action, not in peacekeeping operations.
Thus, the article would apply not to situations like that in
Iraq but to situations like those in Haiti and Somalia.
The Drafting Committee or a working group should,
however, examine what the position would be in the
event of a mixed operation, with both peacekeeping and
enforcement action components.

40. In his view, therefore, Mr. Rosenstock's proposed
new article should be approved subject to the incorpora-
tion of a sentence to ICRC personnel, and the text of the
article should be referred either to the Drafting Commit-
tee or to a small working group to prepare a final text for
consideration in plenary.

41. Mr. GUNEY said that, while no one could doubt
Mr. Rosenstock's good intentions, the proposed article
went very far and would be extremely difficult to incor-
porate among the "crimes of crimes", since the aim had
always been to stipulate in the Code for only the most
serious and heinous crimes. Mr. Pellet, who had invited
the Commission to act with the utmost caution in order
not to jeopardize the whole exercise, had adduced a well
thought-out argument. Should a general consensus in fa-
vour of savings clauses emerge in the Commission, he
would not oppose it. Nevertheless at that juncture, the ar-

ticle should be referred either to the Drafting Committee
or to a small working group appointed to examine not
only the wording of that article but also the question of
its scope and threshold.

42. Mr. KABATSI, supporting Mr. Rosenstock's pro-
posal, said that he had the utmost respect for the views
expressed by Mr. Pellet and others who did not support
the proposed article. From a purely intellectual and legal
stance, there might well be merit in their arguments, but
a code of crimes against the peace and security of man-
kind that remained oblivious to the need to protect the
only global organization that existed to promote the
international peace and security of mankind would be
incomplete, to say the least.

43. It should not be forgotten that, if and when the
Code came into effect, it would be the United Nations
that would be primus inter pares in enforcing its provi-
sions. He was not persuaded by the argument that in-
cluding the proposed article would upset the balance of
the Code. Indeed, the opposite seemed to be the case.
The crimes in question were not crimes against property
or the person in the ordinary sense. The greatest danger
to mankind was the adverse effect on the function of the
United Nations itself, whose mandate it was to maintain
international peace and security and hence the security
of mankind. Spectacles such as those of United Nations
personnel tied to stakes near ammunition dumps in the
sight of all and sundry and situations such as that in
Rwanda where 10 peacekeepers had been murdered at
one fell swoop while performing their duties would, if
allowed to go unpunished, mean that the United Nations
would lose the clout it needed to fulfil its mandate.

44. At the same time, he agreed that the text of the pro-
posed article required fine-tuning and possibly a thresh-
old akin to that laid down in articles 17 and 18 of the
draft Code. He did not believe that the death of a United
Nations soldier in circumstances other than the active
performance of his or her duties should be brought
within the ambit of the article's provisions. He too
would therefore support the original formulation.

45. Broadening the scope of the article to include re-
gional and other forces might be dangerous, since such
forces were often motivated by specific local interests.
Anything less than a global effort should not be encom-
passed. With hindsight, he felt that provision might use-
fully have been made in article 18 for the protection of
personnel of ICRC and its associated bodies, in view of
their long-standing international stature. However, the
article currently under consideration was not the place
for such a provision. Lastly, he saw no need for a work-
ing group. The article should be sent straight to the
Drafting Committee, which could refine it and possibly
establish a threshold before referring it back to the Com-
mission.

46. Mr. THIAM (Special Rapporteur) said he was at a
loss. First he was told that what was needed was a code
limited to a hard core; he had endeavoured to oblige.
Now he was told that what was needed was a more wide-
ranging code. As a man of good will he would try to as-
certain what elements of Mr. Rosenstock's proposal
were acceptable. Its intentions were good—that was not
at issue: the problem arose from the exceptional pro-
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cedure whereby a text had been submitted directly to the
Commission without the agreement of the Drafting
Committee.

47. Mr. ROSENSTOCK, speaking on a point of order,
said it was inaccurate to say the proposal had not re-
ceived the agreement of the Drafting Committee. In ac-
tual fact, the Drafting Committee had considered that a
question had been raised and should not be dealt with by
the Drafting Committee without first being discussed in
plenary. It had therefore suggested submitting a memo-
randum to the Commission that would enable it to dis-
cuss the matter before any action was taken by the Draft-
ing Committee.

48. Mr. THIAM (Special Rapporteur) said he accepted
that point. The fact remained that Mr. Rosenstock ought
to have submitted the proposed article when crimes
against humanity and war crimes were being debated in
plenary. However commendable the intentions, the text
required scrutiny in order to ascertain whether it stood in
need of amendment. The text was not entirely acceptable
in the form submitted. Paragraph 1 (a), for instance,
seemed to raise the issue of terrorism, yet when he him-
self had submitted a draft article on terrorism, it had
been rejected. Paragraph 2 seemed to rule out precisely
the hypothetical situation that had initially disposed him
to favour the proposed article, namely, that such a crime
could be considered a crime against peace. Given the
large number of questions it raised, the article should be
referred to a working group or the Drafting Committee
under the usual procedure, for formal and substantive
change that would render the text acceptable to the inter-
national community.

49. Mr. Sreenivasa RAO said there was no question
that the Commission should support any legal regime
that would deter attacks on United Nations personnel.
The crux of the matter, however, was the timing and
methodology for introducing a provision on that matter
into the draft Code. As originally envisaged, the draft
Code had included the crimes of intervention, terrorism
and apartheid. Indeed, as provisionally adopted on first
reading, it had contained 12 crimes. Many members, in-
cluding himself, believed that several of the crimes sub-
sequently deleted should have been reinstated on second
reading. In the interests of making the Code acceptable
to the largest possible number of States, the Special Rap-
porteur had reduced the number of crimes to a bare mini-
mum. Time and again, the inclusion of certain crimes
had been opposed on the grounds that they were dealt
with appropriately in other international instruments and
that the Code should cover only the "crimes of crimes".

50. The Commission should therefore seriously con-
sider whether a category of conduct included in the Con-
vention on the Safety of United Nations and Associated
Personnel, of recent vintage, that had so far been ratified
by only 6 States and signed by only 43, warranted inclu-
sion in a Code of the most serious crimes. In his view at-
tacks on United Nations personnel were covered by
other provisions of the Code, and he doubted that refer-
ring the matter to a working group or the Drafting Com-
mittee at that late stage would result in a greater degree
of consensus than had been achieved by the Ad Hoc
Committee on the Elaboration of an International Con-

vention Dealing with the Safety and Security of United
Nations and Associated Personnel, which, as its Chair-
man had candidly admitted, had ultimately arrived at a
compromise text that left many issues in need of further
clarification.

51. Nevertheless, the present discussion went on re-
cord and thus served a useful purpose, for States could
now take up the points raised.

52. Mr. PELLET said the conclusion he drew from the
debate was that the proposal to include the new article
posed a number of technical problems, and also objec-
tions of principle. Technically, the article was both too
broad and too restricted. It was too broad in that it was
not limited to personnel in the exercise of their duties,
with the result that any murder of or attack upon United
Nations or associated personnel would be a crime
against the peace and security of mankind. On the other
hand, it was too restricted in that it did not extend to per-
sonnel of ICRC or regional peacekeeping staff; and es-
pecially in that it established an artificial distinction be-
tween Chapters VI and VII of the Charter of the United
Nations which, as Mr. Bowett and Mr. Barboza had
illustrated, would be impossible to observe in practice.

53. He also had objections of principle, because he be-
lieved that inclusion of the proposed article would seri-
ously weaken the exercise that the Commission was en-
gaged in. The figures cited by Mr. Sreenivasa Rao were
revealing: a convention that in one and a half years had
secured only 6 ratifications and 43 signatures could
scarcely be said to enjoy the enthusiastic support of the
international community. It was not for the Commission
to substitute its own opinion for that of the international
community.

54. Nor was it true to say that, if excluded, such crimes
would go unpunished. The future international criminal
court would be empowered to deal with such crimes, and
there was no need to include them in the very specific
category of crimes against the peace and security of
mankind. By disregarding the views of the international
community and including those crimes in the Code, the
Commission would be acting hastily and disregarding its
true vocation, which was not to be a universal legislator,
but to promote the codification and progressive develop-
ment of international law.

55. Mr. ROSENSTOCK said he would first comment
briefly on issues other than those raised by paragraph 2
of his proposed article, to which he would return when
other statements had been heard. Regarding ICRC, dur-
ing the careful and extensive efforts that had led to the
elaboration of the Convention on the Safety of United
Nations and Associated Personnel, ICRC had been con-
sulted and had indicated that it did not wish to be cov-
ered by the Convention. Its reasons had been given in
private consultations, but had been set forth in an article
on the subject by Antoine Bouvier.8 Those reasons were,
first, that it regarded itself as already covered by the Ge-
neva Conventions of 12 August 1949; and secondly, that

8 "Convention on the Safety of United Nations and Associated Per-
sonnel: Presentation and analysis", International Review of the Red
Cross, No. 309 (November-December 1995), pp. 638-666.
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it had always acted as an intermediary and never as a
party to the conflict.

56. As for the recognition that the Convention on the
Safety of United Nations and Associated Personnel was
not perfect and contained compromises, there had never
been a multilateral convention elaborated in the history
of mankind of which that was not true. The term "grave
breaches" in the Geneva Conventions of 12 August
1949 had itself been a compromise. Nor did he accept
the view that to exclude that Convention would not
downgrade the importance of dealing with the problem.
As to the question whether the intent included the
knowledge that the targets were United Nations person-
nel, he referred to the Convention on the Prevention and
Punishment of Crimes against Internationally Protected
Persons, including Diplomatic Agents and the Commis-
sion's commentary thereto,9 which indicated that the
word "intentionally" was used in that context both to
make it clear that the offender must be aware of the
status of internationally protected person enjoyed by the
victim, as well as to eliminate any doubt regarding ex-
clusion from the application of the Convention of certain
acts which might otherwise be asserted to fall within its
scope, such as serious injury in an automobile accident
or as a consequence of negligence. That commentary
should resolve the question of intent.

57. Other technical issues raised, including the ques-
tion of a threshold, could be dealt with by the Drafting
Committee or a small working group. In his view, the
Commission should first take a decision on the principle
of including a provision along the lines of his proposal.
The attitude of the Commission towards a crime that
struck at the heart of the international community's ca-
pacity to conduct peacekeeping operations was a matter
of such importance that there might be a need for mem-
bers to stand up and be counted in a formal vote. If the
decision taken on that principle was affirmative, it would
then be possible to look at some of the technical ques-
tions, either in the Drafting Committee or in a small
working group.

58. The formulation in paragraph 1, whose deletion
had been regretted by Mr. Yamada, had not been re-
tained because during informal conversations other
members had expressed concern that as formulated it
might limit the scope of the Code to actions directed
against United Nations personnel in their official capac-
ity; whereas the crime would obviously also cover ac-
tions such as blowing up a building containing sleeping
personnel, even though those personnel had not been on
active duty at the time. The deleted wording derived
from the Convention on the Safety of United Nations
and Associated Personnel and described the coverage of
associated personnel, not of United Nations personnel.
That latter point could easily be covered in the commen-
tary, without risking the confusion that its inclusion in
the text had seemed to engender.

59. Mr. THIAM (Special Rapporteur) said he was op-
posed to the Commission taking a decision of principle

9 For the text of the draft articles on the prevention and punishment
of crimes against diplomatic agents and other internationally protected
persons, and the commentaries thereto, see Yearbook . . . 1972, vol. II,
pp. 312 et seq.

at the present juncture, since it would then be bound by
it. The proposed article must be sent to a working group
that would consider the possibility of its inclusion in the
draft Code.

60. Mr. ARANGIO-RUIZ said that an adjective such
as "serious" should be substituted for the adjective
"violent" in paragraph 1 (b) of the proposed article.
Actions such as stone-throwing were violent, but were
not crimes against the peace and security of mankind.

61. Mr. VILLAGRAN KRAMER said that he had the
utmost sympathy for the efforts of the United Nations
and Governments to establish a regime of penalties for
criminal acts perpetrated against United Nations forces
and personnel. Accordingly, on the adoption of the Con-
vention on the Safety of United Nations and Associated
Personnel, he had appealed to his Government, in his ca-
pacity as a jurist and adviser, to ratify the Convention as
early as possible, since article 9, paragraph 2, and article
10, paragraph 4, made it clear that the obligations set
forth therein were obligations of Member States, which,
by ratifying it, committed themselves to establishing and
implementing appropriate penalties under their national
legislation.

62. At the political level, it was perfectly viable to es-
tablish a crime of that category. At a legal level, how-
ever, he doubted that it was possible for the Commission
to elevate the acts covered by that Convention to the
status of an international crime in the short time at its
disposal. From the legal rather than the political stand-
point, Mr. Rosenstock's proposal raised two questions.
First, what should the Commission's basic criterion be
for incorporating crimes other than those already cov-
ered by the text? Secondly, what should its criterion be
for deleting crimes from the list of crimes adopted on
first reading?

63. For the past three years, the Commission's work
on the draft Code had been conducted on the basis of
three criteria: first, the crimes included in the Code had
to be crimes deemed to be such under general interna-
tional law, for instance, genocide, aggression and crimes
of a similar category; secondly, they had to be of an ex-
tremely serious nature; and thirdly, in the case of crimes
under existing international instruments, those instru-
ments commanded widespread acceptance and support
in the international community. Mr. Rosenstock's pro-
posal unquestionably met the first of those criteria. It
also met the second criterion, that of seriousness, but not
more so than certain other crimes, such as international
terrorism or international drug trafficking, which the
Commission had decided to exclude from the draft al-
though articles on them had been adopted on first read-
ing. As for the third criterion, that of universal or at least
widespread acceptance, it had to be recognized that the
Convention on the Safety of United Nations and Associ-
ated Personnel, although adopted unanimously by the
General Assembly, had not yet received many ratifica-
tions and did not appear to be on the point of coming
into force. Accordingly, it could hardly be said that the
crime Mr. Rosenstock was proposing for inclusion in the
Code was universally recognized as a serious and imme-
diate threat to the peace and security of the whole of
mankind.
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64. In respect of all the other crimes included in the
draft Code, the Commission had sought the views and
comments of Governments. There was clearly no time to
do likewise with the present proposal, yet it was essen-
tial to ascertain the level of acceptance by Governments
of the Commission's work de lege ferenda, since the ab-
sence of such acceptance would undermine the success
of the Code as a whole.

65. In view of those considerations, he was regretfully
compelled to say that he could not accept the proposal in
principle, although he would be prepared to go along
with a decision to refer it to the Drafting Committee or a
working group. Should Mr. Rosenstock's proposal be ac-
cepted, he wished to give notice of his intention to make
a formal proposal of his own for the reintroduction into
the draft of the crimes of international terrorism and
international drug trafficking.

66. Mr. MIKULKA said all members of the Commis-
sion were agreed that Mr. Rosenstock's proposal was
motivated by a commendable wish to make sure that at-
tacks against United Nations and associated personnel
were ranked among the most serious of international
crimes. Some doubts arose, however, as to whether that
could be done within the framework of the exercise on
which the Commission was at present engaged. To begin
with, it was difficult to see why crimes against ICRC or
regional organizations should not also be covered by the
proposed provision. He understood and respected the
reasons why ICRC did not want to be mentioned in the
provision, but could not see why the personnel of re-
gional organizations, who often stood shoulder to shoul-
der with United Nations personnel in the course of the
same operations, should not be afforded the same protec-
tion. That problem, however, was essentially a technical
one and could perhaps be resolved by adopting a more
general formulation.

67. The objection raised by the Special Rapporteur
was of a more fundamental nature. The Commission had
decided to reduce the scope of the draft Code to a hard
core of "crimes of crimes". The decision had been
taken in the interests of achieving consensus, and mem-
bers should now consider the potential threat to accept-
ance of the draft Code as a whole if the decision was re-
versed. The draft as it stood was, in essence, an exercise
in the codification of existing international law, with, it
was true, some undeniable elements of progressive de-
velopment of the law. The addition of a completely new
category of offences would place the whole exercise
squarely in the area of progressive development of inter-
national law and would make it extremely difficult to de-
fend the principle of a restrictive list which the Commis-
sion had arrived at with so much effort.

68. Lastly, he would be sympathetic to the adoption of
a resolution recognizing attacks against United Nations
personnel as a serious international crime, but seriously
doubted the wisdom of including that crime among those
covered by the draft Code.

69. Mr. AL-BAHARNA said that, provisionally, he
had no reservations in connection with the proposal to
include such an article in the draft Code. He had always
favoured the incorporation of a wider range of crimes in
the Code, but had decided to join the consensus reached

in the Commission at an advanced stage of the drafting
process to the effect that the Code should cover only the
most serious and heinous crimes. He thus had no objec-
tion of principle to the adoption of Mr. Rosenstock's
proposal, taking due account of the observations made
by the Chairman of the Drafting Committee, Mr. Craw-
ford, Mr. Yamada and other members. On the question
of procedure, he agreed with the Special Rapporteur that
the proposed draft stood in need of improvement and
should be referred to a working group. It was regrettable
that the proposal had not been submitted at an earlier
stage, possibly even at the previous session. Lastly, he
supported Mr. Arangio-Ruiz's proposal to replace the
word "violent", in paragraph 1 (b), by the word "seri-
ous"; the attacks referred to in paragraph 1 (b) should
not be treated in the same way as those referred to in
paragraph 1 (a) for purposes of punishment unless they
resulted in death or serious injury.

70. The CHAIRMAN invited members to decide
whether, in principle, they wished the proposal to be
referred to a small working group.

71. Mr. PAMBOU-TCHIVOUNDA said that a new
proposal submitted just as the Commission was about to
conclude its work on the draft Code ought not to be dis-
cussed.

72. Following a brief exchange of views in which
Messrs. CRAWFORD, Sreenivasa RAO, ROSEN-
STOCK, and VARGAS CARRENO took part, the
CHAIRMAN said he would take it that the Commission
agreed to establish a small working group, consisting of
Mr. Thiam (Special Rapporteur), Mr. Al-Baharna,
Mr. Crawford, Mr. Lukashuk, Mr. Rosenstock, Mr.
Vargas Carrefio and Mr. Yamada, which would report
back on 3 July 1996.

It was so agreed.

The meeting rose at 1.10p.m.
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