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the first sentence, and replace the words "alleged
wrongdoer" by "State which has committed the interna-
tionally wrongful act".

It was so agreed.

Paragraph (2), as amended, was adopted.

The general commentary to chapter III of part two, as
amended, was adopted.

Commentary to article 48 (Conditions relating to resort to
countermeasures) {continued)*

Paragraph (9) {continued)*

70. The CHAIRMAN reminded members that para-
graph (9) of the commentary to article 48 had been left
pending.

71. Mr. CALERO RODRIGUES said it had been pro-
posed that the paragraph should be deleted, except for
the last two sentences, and that it should be ascertained
whether the questions discussed in the sentences pro-
posed for deletion were dealt with in the commentary to
part three of the draft. The secretariat had looked into the
matter and they were not discussed. Paragraph (9) of the
commentary to article 48 should therefore be retained as
it stood.

72. Mr. ROSENSTOCK, supported by Mr.
TOMUSCHAT, said his objection was simply that the
sentences in question had no place in the commentary
because they related to details of the dispute settlement
mechanism referred to in paragraph 2 of article 58.
Hence he was not opposed to retaining them, but thought
that they should be transposed to the commentary to part
three of the draft.

73. The CHAIRMAN invited Mr. Rosenstock and Mr.
Tomuschat to consider the place where they thought the
sentences in question should be inserted in the commen-
tary to part three of the draft and to report back to the
Commission at the next meeting.

It was so agreed.

The meeting rose at 6.10 p.m.

Mr. Rosenstock, Mr. Szekely, Mr. Thiam, Mr.
Tomuschat, Mr. Vargas Carreno, Mr. Villagran Kramer,
Mr. Yankov.

2471st MEETING

Thursday, 25 July 1996, at 10.10 a.m.

Chairman: Mr. Ahmed MAHIOU

Present: Mr. Al-Baharna, Mr. Arangio-Ruiz, Mr.
Barboza, Mr. Bennouna, Mr. Bowett, Mr. Calero
Rodrigues, Mr. de Saram, Mr. Fomba, Mr. Giiney, Mr.
Kusuma-Atmadja, Mr. Lukashuk, Mr. Mikulka, Mr.
Pambou-Tchivounda, Mr. Pellet, Mr. Razafindralambo,

Draft report of the Commission on the work of
its forty-eighth session {continued)

CHAPTER III. State responsibility (continued) (A/CN.4/L.528
and Corr.l, and Add.1-3 and Add.3/Corr.l)

D. Draft articles on State responsibility {concluded) (A/CN.4/
L.528/Add.2 and 3 and Add.3/Corr.l)

General commentary to chapter IV (International crimes) of part two
(concluded)* (A/CN.4/L.528/Add.3 and Corr.l)

Paragraph (15) {concluded)*

1. The CHAIRMAN said that, as requested by the
Commission, Mr. Pellet had drafted a new version of
paragraph (15), which read:

"The proposals dealt with in the two preceding
paragraphs envisaging a two-step procedural mecha-
nism for determining disputes as to whether a crime
has been committed are based on the idea that such
disputes are too important to be left to the general
procedures of part three. In order to avoid any pos-
sible abuse, these proposals provided that disputes to
which the application of article 19 might give rise
should be submitted to an impartial third party with
decision-making power."

He invited members' comments on the new text.

2. Mr. BOWETT said that paragraph (15) as originally
drafted dealt with the proposal made by Mr. Pellet and
Mr. Eiriksson1 and referred to that proposal as innova-
tive since it had received a large measure of support in
the Commission. The new version included the proposal
made by the former Special Rapporteur in his seventh re-
port2 and treated it as equally innovative, although it had
not received anything like the same degree of support in
the Commission. As long as the Commission appreciated
that point, he was prepared to go along with the new
text.

3. In reply to a question by Mr. Rosenstock, the
CHAIRMAN said that the first sentence of paragraph
(11) of the commentary, as amended, read: "Neverthe-
less, it should be pointed out that a number of members
of the Commission favoured a more innovative pro-
posal".

4. Mr. ROSENSTOCK said that the reference to a
"number of members" was quite misleading, particu-
larly since the paragraph served as an introduction to all

* Resumed from the 2469th meeting.
1 See 2457th meeting, footnote 15.
2 See 2434th meeting, footnote 5.
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that followed, including paragraph (15). He was, how-
ever, prepared to let matters stand.

Paragraph (15), as amended, was adopted.

5. The CHAIRMAN said that, if he heard no objec-
tions, he would take it that the Commission wished to
adopt the general commentary to chapter IV, with the
understanding that, as it had been decided (2469th meet-
ing), the general commentary to chapter IV would be
incorporated in the commentary to article 51.

The general commentary to chapter IV of part two, as
amended, was adopted.

Commentary to article 48 (Conditions relating to resort to counter-
measures) {concluded)

Paragraph (9) {concluded)

6. Mr. TOMUSCHAT suggested that the first three
sentences should be deleted, that the word "Secondly",
at the beginning of the fourth sentence, should also be
deleted, and that the remainder of paragraph (9), starting
with the words "The jurisdiction of the tribunal" should
be moved to form part of the commentary to article 58
which had been adopted at the forty-seventh session.3

7. Mr. BOWETT said that he saw no harm in repeating
a couple of sentences if it would save the reader from
having to refer back to the report of the Commission to
the General Assembly on the work of its forty-seventh
session.

8. Mr. BENNOUNA asked whether it had been de-
cided to reproduce the commentaries to parts two and
three of the draft articles in the report of the Commission
to the General Assembly.

9. Mr. LEE (Secretary to the Commission) said that in-
clusion in the report of the Commission of the commen-
taries to parts one, two and three of the draft on State re-
sponsibility would account for some 150 pages in the
English text, while the inclusion of parts two and three
would account for more than 105 pages. It had been the
Commission's consistent practice not to reproduce the
commentaries to articles adopted at previous sessions.

10. Mr. ROSENSTOCK suggested, to meet Mr.
Tomuschat's point, that the first part of paragraph (9) of
the commentary to article 48 should be deleted, as Mr.
Tomuschat had suggested, that the second part should be
placed between brackets and that a footnote should be
added, reading: "This thought and other related situa-
tions concerned with article 58 can be found at".

Paragraph (9), as amended, was adopted.

11. Mr. TOMUSCHAT said that the inclusion in the
report of the commentaries to parts two and three would
be extremely useful and, by his estimate, would account
for no more than 84 pages.

12. Mr. BENNOUNA said that either Mr. Tomuschat's
proposal should be accepted or there should be a sepa-

3 Provisionally adopted by the Commission as article 5 of part
three. See 2468th meeting, footnote 1.

rate printing of the commentaries for the benefit of the
members of the Sixth Committee. He did not see how
those members could be expected to take a decision on
the topic of State responsibility without an overall view
of the situation. Given the interrelationship between
parts one, two and three of the draft articles, an appropri-
ate technical solution must be found.

13. Mr. LEE (Secretary to the Commission) said one
problem was that, by decision of the General Assembly,
the secretariat was not allowed to reproduce documents
that had already been reproduced. Should the Commis-
sion decide to include the commentaries to parts two and
three in its report, however, the secretariat would do its
best to persuade Documents Control Services to comply
with its wishes. Even in the case of the forthcoming con-
ference on international watercourses, the reproduction
of documents had been refused on the ground that they
had already been reproduced two years earlier.

14. The CHAIRMAN suggested that the Commission
should express the wish that the commentaries to parts
two and three of the articles on State responsibility
should be reproduced in the report of the Commission to
the General Assembly and its hope that the secretariat
would do its best to comply with that wish.

It was so agreed.

The commentary to article 48, as a whole, as
amended, was adopted.

15. The CHAIRMAN, noting that the Commission had
concluded its adoption of the commentaries to the draft
articles on State responsibility, suggested that, as was
customary and in accordance with articles 16 and 21 of
its statute, the Commission should decide to refer the
draft articles on State responsibility to Governments for
their comments. He further suggested that the deadline
for the submission of such comments should be 1 Janu-
ary 1998.

16. Mr. ROSENSTOCK said that he would prefer the
earlier date of 1 October 1997 to ensure that Govern-
ments' comments were available at the beginning of the
first session in 1998, assuming that split sessions would
be held in that year.

17. Mr. BENNOUNA said that the time limit sug-
gested by the Chairman was rather short, particularly for
developing countries which did not have all the facilities
for analysing the draft and submitting comments.

18. Mr. THIAM, agreeing with Mr. Bennouna, said
that the submission of his report as Special Rapporteur
on the draft Code of Crimes against the Peace and Secu-
rity of Mankind had been somewhat hindered by the fact
that very few Governments of developing countries had
submitted comments on it. It would be better to set a
time limit that would allow even countries that did not
have the necessary facilities to submit their comments.

19. The CHAIRMAN suggested that the Commission
should agree to the date he had originally suggested,
while recognizing the inherent difficulties for some
countries.

It was so agreed.
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20. Mr. ROSENSTOCK suggested that the Rapporteur
and the secretariat should be asked to compile a list of
questions, pertaining to all topics on the Commission's
agenda including State responsibility, which merited the
Sixth Committee's special attention. That would consid-
erably enhance the value of the Commission's debates.

21. Mr. CALERO RODRIGUES, agreeing with that
proposal, said that the matter could perhaps first be con-
sidered in the Bureau.

22. The CHAIRMAN suggested that the Rapporteur
and the secretariat should be asked to prepare a list of
questions that could be submitted to the Sixth Commit-
tee, for discussion first in the Bureau and then in the
Commission.

It was so decided.

Section D, as amended, was adopted.

CHAPTER II. Draft Code of Crimes against the Peace and Secu-
rity of Mankind (continued)* (A/CN.4/L.527 and Add.l and
Add.l/Corr.1, Add.2-5, Add.6/Rev.l, Add.7-9, Add.10 and
Corr.l and Add.ll)

D. Articles of the draft Code of Crimes against the Peace and
Security of Mankind (continued)* (A/CN.4/L.527/Add.2-5,
Add.6/Rev.l, Add.7-9, Add.10 and Corr.l and Add.ll)

23. The CHAIRMAN reminded the Commission that it
still had to consider the commentaries to articles 14 (of
which paragraph (1) was already adopted (2464th meet-
ing)), 15, 16, 19 and 20. He invited the Chairman of the
Drafting Committee to indicate any new elements that
had been included.

Commentary to article 14 (Defences) {concluded)** (A/CN.4/
L.527/Add.6/Rev.l)

Paragraphs (2) to (5)

Paragraphs (2) to (5) were adopted.

Paragraph (6)

24. Mr. TOMUSCHAT proposed that, for ease of ref-
erence, the relevant document setting forth the conclu-
sions reached by the United Nations War Crimes Com-
mission should be cited in a footnote.

Paragraph (6), as amended, was adopted.

Paragraph (7)

25. Mr. BENNOUNA said that the distinction drawn
between self-defence under criminal law and self-
defence under Article 51 of the Charter of the United
Nations was bizarre and somewhat elementary.

26. Mr. THIAM (Special Rapporteur), supported by
Mr. TOMUSCHAT, said that it would be better to main-
tain that distinction for those who were less enlightened
in the law.

Paragraph (7) was adopted.

* Resumed from the 2465th meeting.
** Resumed from the 2464th meeting.

Paragraph (8)

Paragraph (8) was adopted.

Paragraph (9)

27. Mr. CALERO RODRIGUES said that the para-
graph had been redrafted to make it clear that superior
orders might be relevant in the case of duress or coer-
cion, but could never be a defence in itself.

Paragraph (9) was adopted.

Paragraph (10)

28. Mr. THIAM (Special Rapporteur) said he took ex-
ception to the assertion in paragraph (10) of the French
version that duress or coercion had been recognized as a
fait justificatif in some of the war crimes trials conducted
after the Second World War. Duress or coercion could
be recognized as an extenuating circumstance with
regard to responsibility. However, it could not be consid-
ered as a justification.

29. Mr. TOMUSCHAT said that the word "defence"
had been translated as un fait justificatif in the French
version, when in fact the translation should have been un
fait excusatoire.

Paragraph (10) was adopted.

Paragraphs (11) and (12)

Paragraphs (11) and (12) were adopted.

Paragraph (13)

30. Mr. CALERO RODRIGUES said that the first two
sentences of paragraph (13) were new. The question of
age as a possible defence had been discussed at length in
the earlier commentary, which had been shortened. What
remained were the essential points that had to be made.

Paragraph (13) was adopted.

The commentary to article 14, as amended, was
adopted.

Commentary to article 15 (Extenuating circumstances)

Paragraphs (1) to (4)

Paragraphs (1) to (4) were adopted.

The commentary to article 15 was adopted.

Commentary to article 16 (Crime of aggression) (A/CN.4/L.527/
Add.7)

Paragraph (1)

31. Mr. ROSENSTOCK said that the Commission
should consider whether paragraph (1), which was cer-
tainly correct, was the best way to present the extremely
complex issues raised by article 16 or whether the longer
commentary elaborated earlier and distributed on 12 July
1996 might not be more useful. A number of members
had been seriously concerned about the possible reac-
tions to article 16 and for that reason it would be best to
explain in detail the reasoning behind the article. The
longer commentary was better suited to that purpose.
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32. Mr. THIAM (Special Rapporteur) said that para-
graph (1) was brief but accurate. He could accept with-
out difficulty the idea of making additions to the para-
graph as it stood. What he found completely
unacceptable was the idea of replacing it with an entirely
different paragraph proposed by the secretariat: that was
contrary to the working methods of the Commission.

33. Mr. CALERO RODRIGUES said that he could not
agree with Mr. Rosenstock that the longer commentary
would be a better choice. He himself had had serious res-
ervations about the earlier version of paragraph (1). The
purpose of the commentary was to explain the meaning
of the relevant article. Article 16 focused on the crimi-
nal responsibility of the individual. There were no
grounds for explaining in the commentary what was
meant by aggression by a State, first because it was not
the subject of article 16 and, secondly, because it would
be a very difficult, if not impossible, task. Perhaps cer-
tain parts of the earlier version could be incorporated in
the current paragraph (1).

34. Mr. SZEKELY said that it would be preferable to
provide the General Assembly with more detail. He en-
dorsed the suggestion of Mr. Calero Rodrigues to incor-
porate parts of the earlier version in the present text.

35. Mr. TOMUSCHAT said he agreed that the Special
Rapporteur's version of paragraph (1) should clearly
form the basis for the Commission's work. He would,
however, go along with the idea of adding some
elements from the earlier version. In the final analysis,
the commentary represented the views of the entire
Commission, not simply those of the Special Rappor-
teur.

36. Mr. THIAM (Special Rapporteur) said that certain
assertions in the earlier version of paragraph (1) had
been wrong, for example, the statement that aggression
was defined under article 16. In fact, the Commission
had decided that it would not define aggression.

37. Mr. ROSENSTOCK said that as it stood, para-
graph (1) was fundamentally misleading because it mis-
interpreted what the Commission had done. The Com-
mission had in fact produced a definition of the crime of
aggression, although not the crime of aggression com-
mitted by a State, which was beyond the scope of the
present Code. That explanation belonged in the com-
mentary.

38. Mr. BENNOUNA said he agreed with the Special
Rapporteur that the Commission should be considering
paragraph (1) as it currently stood. Any other amend-
ments should be submitted to the Commission under the
usual procedure.

39. Mr. PAMBOU-TCHIVOUNDA said that the idea
of an act of aggression was a precise one. Thus, in order
to bring paragraph (1) more in line with the meaning of
article 16, he proposed that the words "commission of"
should be inserted before the words "an act of aggres-
sion". The act in itself did not constitute the crime of
aggression.

40. Mr. ROSENSTOCK proposed that paragraph (1)
should be replaced by the following formulation:

"(1) The definition of the crime of aggression con-
tained in article 16 of the present Code is drawn from
the relevant provision of the Charter of the Niirnberg
Tribunal as interpreted and applied by the Tribunal.
Article 16 addresses several important aspects of the
definition of aggression for the purpose of individual
criminal responsibility. The phrase 'An individual...
shall be responsible for a crime of aggression' is used
to indicate that the scope of the present article is lim-
ited to the definition of aggression for the purpose of
individual criminal responsibility. Thus, the present
article does not address the definition of aggression
by a State which is beyond the scope of the present
Code, as discussed below."

41. Mr. PAMBOU-TCHIVOUNDA, referring to the
first sentence, said he was not convinced it was accurate
to say that article 16 "defined" the crime of aggression.
The purpose of the article was to establish the principle
of individual responsibility when a crime of aggression
attributable to a State was committed. Accordingly, he
did not endorse the first sentence and thought the second
sentence was unnecessary. The paragraph should begin
with the third sentence and end after "the present
Code", in the fourth sentence.

42. Mr. BENNOUNA said he agreed that article 16 did
not define aggression. It simply indicated that the provi-
sions of general international law applied to such situa-
tions. He preferred the original version of paragraph (1)
proposed by the Special Rapporteur, which was both
more concise and more clear.

43. Mr. CALERO RODRIGUES said he entirely ap-
proved of the new formulation proposed by Mr.
Rosenstock, and thought the first sentence was histori-
cally correct. The problem was, however, that the term
"definition" was being used, not in the legal sense of a
"definition" of aggression, but to mean the characteri-
zation of an act as a crime. Perhaps the first sentence
could be amended to begin: "The definition of aggres-
sion as a crime against the peace and security of man-
kind contained in article 16". That would make it clear
that the subject was individual responsibility deriving
from participation in a crime of aggression committed by
a State.

44. Mr. FOMBA said he appreciated the concern ex-
pressed by Mr. Bennouna and Mr. Pambou-Tchivounda,
but thought the proposal by Mr. Calero Rodrigues went a
long way towards dispelling it. A distinction had to be
drawn between classic State responsibility and respon-
sibility relating to crimes against mankind, for which the
law must describe an individual's behaviour with a view
to establishing criminal responsibility.

45. Mr. BARBOZA said it was true that the use of the
term "definition" was problematic. Article 16 did not
define aggression, but simply invoked general interna-
tional law. Although Mr. Calero Rodrigues' proposal
was acceptable, he wished to suggest the following vari-
ation for the first part of the first sentence: "The crime
of aggression as described in article 16 of the present
Code". The word "definition", in the second and third
sentences, should be replaced by "crime".
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46. Mr. LUKASHUK said that his proposal was along
the same lines, namely, the first sentence should begin:
"The provisions of article 16 of the present Code . . . " .

47. Mr. CALERO RODRIGUES suggested that the
word "definition" should be replaced by "characteriza-
tion" throughout the paragraph, because that better con-
veyed the sense that an act was being designated as
criminal.

48. Mr. TOMUSCHAT said he did not entirely agree
with Mr. Barboza that article 16 gave no definition of
aggression: it provided at the least the elements of a defi-
nition, features which identified the crime of aggression.
He would like to see the following phrase used at the be-
ginning of paragraph (1): "The characterization of ag-
gression as a crime against the peace and security of
mankind, called crime of aggression as opposed to ag-
gression as an internationally wrongful act committed by
a State . . . " . The purpose was to make clear the distinc-
tion between aggression as an internationally wrongful
act committed by a State and the crime of aggression
committed by an individual.

49. The CHAIRMAN pointed out that later sentences
made that distinction clear and that the proposal made
the text unwieldy.

50. Mr. BENNOUNA asked for the amended text of
Mr. Rosenstock's proposal to be read out and noted that,
in the original version of the proposal, the word "defini-
tion" occurred a total of four times.

51. Mr. CALERO RODRIGUES read out the amended
proposal, as follows:

"The characterization of aggression as a crime
against the peace and security of mankind contained
in article 16 of the present Code is drawn from the
relevant provision of the Charter of the Nurnberg Tri-
bunal as interpreted and applied by the Tribunal. Arti-
cle 16 addresses several important aspects of the
crime of aggression for the purpose of individual re-
sponsibility. The phrase 'An individual . . . shall be
responsible for a crime of aggression' is used to indi-
cate that the scope of the present article is limited to
aggression for the purpose of individual criminal re-
sponsibility. Thus, the present article does not address
the definition of aggression by a State which is
beyond the scope of the present Code, as discussed
below."

52. Mr. ROSENSTOCK said that, in his view, the
word "definition" could have been maintained in the
third as well as the fourth sentence. However, he was
prepared to accept the amendments proposed by Mr.
Calero Rodrigues.

Paragraph (J), as amended, was adopted.

Paragraph (2)

53. Mr. LUKASHUK said that, the words "political
parties" should be inserted in the third sentence, be-
tween "the diplomatic corps" and "and industry".
That would better reflect the findings of the Nurnberg
Tribunal.

54. Mr. CALERO RODRIGUES said there was no in-
dication anywhere in the commentary that the expres-
sions "leaders" and "organizers" had been taken from
the Nurnberg proceedings. It would therefore be useful
to add, after the words "leaders or organizers", the
phrase "an expression that was taken from the Charter
of the Nurnberg Tribunal".

Paragraph (2), as amended, was adopted.

Paragraph (3)

55. Mr. PELLET said that paragraph (3) was too long
and anecdotal. He proposed that the paragraph should
end with the phrase "if they knew what they were do-
ing" and that a footnote should be added referring to the
relevant pages of the Judgment of the Nurnberg Tribu-
nal. If there was a strong feeling that the remaining ma-
terial should be retained, he would place it in a footnote.

56. Mr. THIAM (Special Rapporteur) said his original
intention had indeed been to include that material in a
footnote, but he had ended up by following the approach
used in the secretariat report referred to by Mr.
Rosenstock.

57. Mr. LUKASHUK said he agreed with Mr. Pellet
on the need to delete the last part of paragraph (3).

58. Mr. ROBINSON said he, too, could accept the pro-
posed deletion. The quotations to be deleted illustrated
the need for evidence that participation in an act of ag-
gression was intentional, but the paragraph would still
contain another quotation from the Nurnberg Tribunal
that made the point perfectly well.

59. Mr. BARBOZA said he did not agree with the pro-
posed deletion, because article 16 focused on the partici-
pation of individuals in an act that could only be com-
mitted by a State, namely aggression. Paragraph (3)
introduced certain useful nuances regarding the partici-
pation of individuals: for example, that certain persons
considered by the public at large to have been involved
in Hitler's crimes had not been found by the Nurnberg
Tribunal to be involved, owing to certain specific cir-
cumstances.

60. Mr. ROSENSTOCK said he thought the wording
that would be deleted was important and useful, for the
reasons given by Mr. Barboza, but he could accept a
decision to put that material into a footnote.

61. Mr. TOMUSCHAT agreed that the text should be
placed in a footnote.

62. Mr. RAZAFINDRALAMBO drew attention to a
typographical error in the French text and said he fa-
voured the solution of placing the material in a footnote,
because the quotations from the Nurnberg Tribunal were
needed to illustrate the participation of an individual in
aggression.

63. The CHAIRMAN said that, if he heard no objec-
tions, he would take it that the Commission wished to
incorporate the last part of paragraph (3) in a footnote.

It was so agreed.

Paragraph (3), as amended, was adopted.
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Paragraph (4)

64. Mr. ROSENSTOCK, supported by Mr. PELLET
and Mr. THIAM (Special Rapporteur), said that, in line
with the Commission's decision not to reflect in the
commentary the diverging views of members, the foot-
note to the fourth sentence should be deleted.

It was so agreed.

65. Mr. CALERO RODRIGUES said that he had no
objection to the first two sentences, but thought that the
draft could be improved if they were replaced by: "The
present article refers to 'aggression committed by a
State'. An individual, as leader or organizer, participates
in that aggression.".

66. Mr. LUKASHUK said the fourth and fifth sen-
tences were contradictory. The fifth sentence should be
deleted.

67. Mr. ROSENSTOCK said that that sentence para-
phrased a central theme emerging from the Nurnberg tri-
als, but he could accept its deletion, since the quotation
in the tenth sentence made the same point clear. He
would nonetheless suggest that the tenth sentence should
be amended as a consequence of deleting the fifth sen-
tence: "this reality" to be replaced by "the reality of the
role of States and individuals".

It was so agreed.

Paragraph (4), as amended, was adopted.

Paragraph (5)

Paragraph (5) was adopted.

Paragraph (6)

68. Mr. CALERO RODRIGUES proposed that the
words "which is nothing more than the decision to com-
mit it" should be deleted from the second sentence of
the paragraph.

69. Mr. ROSENSTOCK proposed that the word
"probably", near the beginning of the third sentence,
should be deleted and that the sentence should end with
the word "compartments", the remainder of the third
sentence being deleted.

70. Mr. THIAM (Special Rapporteur) said that he was
prepared to accept those amendments.

Paragraph (6), as amended, was adopted.

Paragraph (7)

71. Mr. BOWETT questioned the use of the words
"Some persons" at the beginning of the penultimate
sentence. Did they refer to members of the Commission?

72. Mr. ROSENSTOCK recalled that the Commission
had agreed to avoid referring to individual views in the
commentaries to articles adopted on second reading.

73. Mr. THIAM (Special Rapporteur) said that he
would have no objection to deleting the sentence in
question.

74. Mr. TOMUSCHAT said that the fourth sentence of
the paragraph, dealing with compensation for the conse-
quences of aggression, was out of place in the commen-
tary to an article of the Code as distinct from the draft ar-
ticles on State responsibility. The whole paragraph was,
in his view, not very helpful.

75. Mr. PAMBOU-TCHIVOUNDA said he agreed
that paragraph (7) was superfluous and confusing. It
should be deleted.

76. Mr. THIAM (Special Rapporteur) said that he had
hesitated before including the paragraph and would be
prepared to omit it.

77. Mr. AL-BAHARNA remarked that it might be use-
ful to mention compensation in cases where it took the
place of punishment for aggression.

78. Mr. CALERO-RODRIGUES said that the point
just raised related not only to aggression but also to other
crimes covered by the Code. It should be remembered
that the Code of Crimes against the Peace and Security
of Mankind was a criminal, not a civil, code. The two
might go together in domestic law, but the Code under
consideration was not designed to deal with civil respon-
sibility. To go into the question of compensation was
therefore unnecessary.

Paragraph (7) was deleted.

The commentary to article 16, as amended, was
adopted.

Commentary to article 19 (Crimes against United Nations and associ-
ated personnel) (concluded) (A/CN.4/L.527/Add.lO and Corr.l)

Paragraph (5) (concluded)*

79. The CHAIRMAN invited the Commission to con-
sider the two paragraphs (A/CN.4/L.527/Add.lO/Corr.l)
proposed to replace the old paragraph (5).

80. Mr. THIAM (Special Rapporteur) said that he had
no objection to the proposed new text.

81. Mr. CALERO RODRIGUES, supported by Mr.
BENNOUNA, proposed that the two paragraphs should
be merged into a single new paragraph (5).

It was so agreed.

Paragraph (5), as amended, was adopted.

The commentary to article 19, as amended, was
adopted.

Commentary to article 20 (War crimes) (A/CN.4/L.527/Add. 11)

Paragraphs (1) to (3 )

Paragraphs (1) to (3 ) were adopted.

Paragraph (4)

82. Mr. THIAM (Special Rapporteur) proposed that
the words "as well as the 1949 Geneva Conventions and

* Resumed from the 2465th meeting.
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the Protocols Additional thereto" should be added at the
end of the first sentence.

It was so agreed.

83. Mr. TOMUSCHAT proposed the words inter alia
should be inserted between "provided for" and the
words "by the", in the first sentence.

84. Mr. ROSENSTOCK said that the words "general
characteristics", used in the second sentence of para-
graph (4) and again in paragraph (5), were inappropriate
and should be replaced by the word "criteria".

85. Mr. THIAM (Special Rapporteur) said that he ac-
cepted the suggestion by Mr. Tomuschat, but would not
be in favour of using the word "criteria" in the context
of paragraphs (4) and (5). The characteristics in question
were specified in the chapeau of the article and were that
the crimes in question had to have been committed in a
systematic manner or on a large scale.

86. Mr. PELLET recalled that the precise English ren-
dering of the French word caractere had given rise to a
good deal of discussion in connection with the consid-
eration of article 3 of the draft Code.

87. Mr. ROSENSTOCK said that he was prepared to
leave it to the secretariat to ensure that the language of
paragraphs (4) and (5) was in line with that used else-
where in the commentary in connection with the concept
of crimes committed in a systematic manner or on a
large scale.

88. Mr. CALERO RODRIGUES suggested that the
secretariat should also see whether the word "listed", in
the second sentence, should not be replaced by the word
"indicated", inasmuch as the characteristics or, as the
case might be, criteria in question were only two in
number.

It was so agreed.

Paragraph (4), as amended, was adopted on that
understanding.

The meeting rose at 1.05 p.m.

Mr. Tomuschat, Mr. Vargas Carreno, Mr. Villagran
Kramer, Mr. Yankov.
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Draft report of the Commission on the work of
its forty-eighth session (continued)

CHAPTER II. Draft Code of Crimes against the Peace and Secu-
rity of Mankind (continued) (A/CN.4/L.527 and Add.l and
Add.l/Corr.l, Add.2-5, Add.6/Rev.l, Add.7-9, Add.10 and
Corr.landAdd.il)

D. Articles of the draft Code of Crimes against the Peace and
Security of Mankind (concluded) (A/CN.4/L.527/Add.2-5,
Add.6/Rev.l, Add.7-9, Add.10 and Corr.l and Add.ll)

Commentary to article 20 (War crimes) (concluded) (A/CN.4/
L.527/Add.ll)

1. The CHAIRMAN invited the members of the Com-
mission to continue their consideration of the commen-
tary to article 20 of the draft Code of Crimes against the
Peace and Security of Mankind, starting with para-
graph (5).

Paragraphs (5) and (6)

Paragraphs (5) and (6) were adopted.

Paragraph (7)

2. Mr. ROSENSTOCK proposed that the last part of
the second sentence starting with the words "causing ex-
tensive casualties" should be deleted because that state-
ment did not apply in the case of attempt.

3. Mr. THIAM (Special Rapporteur) said that he sup-
ported that proposal.

// was so agreed.

Paragraph (7), as amended, was adopted.

Paragraph (8)

Paragraph (8) was adopted.

Paragraph (9)

4. Mr. de SARAM said that the words "has not been
made up out of nothing" were a bit colloquial.

5. Mr. PELLET proposed that those words should be
replaced by the words "has not been drawn up ex
nihilo'".

It was so agreed.

6. Mr. LUKASHUK, referring to the second sen-
tence, said that the acts in question were primarily pun-
ishable by international humanitarian law and that the
sentence should be amended to read: "Most of the acts
listed are recognized by international humanitarian law
and included in different instruments".

It was so agreed.

Paragraph (9), as amended, was adopted.


