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98. Mr. LUKASHUK said the Russian translation of the
phrase in paragraph (4), "in respect of matters which in
principle were not regulated by international law", should
be corrected, as it gave the impression that relations which
could not at all be regulated by international law were
nonetheless regulated by international obligations. He
wondered whether the French text also corresponded to
the English.

99. The CHAIRMAN said that the secretariat would
check whether the other language versions corresponded
to the English, which was the authentic text.

The commentary to the preamble, as amended, was
adopted.

Commentary to article 2 (Use of terms) (continued) (A/CN.4/L.539/
Add.2)* "

100. The CHAIRMAN invited the Commission to con-
sider the proposal by Mr. Economides for paragraph (13),
which read:

"(13) One member of the Commission expressed res-
ervations about the definition contained in subpara-
graph (/), particularly on the grounds that it is
inaccurate. In his view, 'persons concerned' are, in
accordance with international law, either all nationals
of the predecessor State, if it disappears, or, in the other
cases (transfer and separation), only those who have
their habitual residence in the territory affected by the
succession. The successor State may, of course, expand
the circle of such persons on the basis of its internal
law, but it cannot do so automatically, since the consent
of those persons is necessary."

101. Mr. MIKULKA (Special Rapporteur) said he saw
no difference between the existing text and the proposed
replacement. Mr. Economides had said the element of
habitual residence was missing from the definition, but he
had never specified how it should be incorporated in the
definition. He was simply providing an explanation of
what he understood by the notion of "persons concerned",
and that understanding did not differ from his own, which
was set out in paragraph (8) of the commentary.

102. Mr. ECONOMIDES said that, under article 2, per-
sons concerned were defined as every individual who had
the nationality of the predecessor State and whose nation-
ality "may" be affected by the succession of States. That
"may" was ambiguous. Under international law, those
persons were determined in all cases of State succession
and, where a predecessor State disappeared, those persons
were all of its nationals. In cases of the continuation of a
predecessor State, they were only those nationals having
their habitual residence on the territory of the State sub-
ject to succession. His definition therefore differed from
that of the Commission. He knew that his proposal opened
the door to other persons, but under internal law, not under
international law. The nuance was that internal law had
the right to make such determinations, but it must do so
voluntarily, individually, and not ex lege or automatically.

103. Mr. SIMM A said that if Mr. Economides insisted
on the insertion of his view, the word "particularly"
should be deleted, as it implied that Mr. Economides had
other reservations as well.

104. Mr. ECONOMIDES said that, since his proposal
was expressed as a reservation he would ask Mr. Simma
to respect the way in which it was formulated.

The meeting rose at 1.05 p.m.

2517th MEETING

Thursday, 17 July 1997, at 3.05 p.m.

Chairman: Mr. Alain PELLET

later: Mr. Joao Clemente BAENA SOARES

Present: Mr. Addo, Mr. Bennouna, Mr. Brownlie, Mr.
Candioti, Mr. Dugard, Mr. Economides, Mr. Ferrari
Bravo, Mr. Galicki, Mr. Goco, Mr. Hafner, Mr. He, Mr.
Kateka, Mr. Lukashuk, Mr. Mikulka, Mr. Opertti Badan,
Mr. Pambou-Tchivounda, Mr. Sreenivasa Rao, Mr.
Rodriguez Cedeno, Mr. Rosenstock, Mr. Simma,
Mr. Thiam.

Draft report of the Commission on the work of its
forty-ninth session {continued)

CHAPTER IV. Nationality in relation to the succession of States
(concluded) (A/CN.4/L.539 and Add.1-7)

C. Text of the draft articles on nationality of natural persons in
relation to the succession of States provisionally adopted by
the Commission on first reading (concluded) (A/CN.4/L.539/
Add.1-7)

2. TEXT OF THE DRAFT ARTICLES WITH COMMENTARIES THERETO (con-
cluded) (A/CN.4/L.539/Add.2-7)

Commentary to article 2 (Use of terms) (concluded) (A/CN.4/L 539/
Add.2)

1. The CHAIRMAN pointed out that the Commission
had postponed the adoption of the commentary to article 2
until it had the proposal by Mr. Economides for
paragraph (13) in written form. The proposal had been
circulated, at the current time, in a working paper
(ILC(XLIX)/Plenary/WP.5).'

* Resumed from the 2512th meeting. For the text, see 2516th meeting, para. 100.
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2. Mr. MIKULKA (Special Rapporteur) said that,
unfortunately, in his proposal Mr. Economides started by
expressing "reservations" about the definition of persons
concerned, as understood by the Commission. However,
if his definition of persons concerned was compared with
that set out in the last sentence of paragraph (8) of the
commentary, they seemed to coincide entirely. Instead of
expressing a divergent view in paragraph (13), it might
therefore be enough to supplement the definition of per-
sons concerned appearing in paragraph (8) by adding
some elements from Mr. Economides' proposal. It should
prove possible to find some common ground.

3. Mr. ECONOMIDES said that his criticism of the
Commission's definition of "persons concerned" lay in
the fact that it did not draw a distinction between catego-
ries of persons who changed nationality under interna-
tional law and those who might, under certain conditions,
change their nationality under internal law. He therefore
wished to maintain his proposal, but would be ready to
change the beginning and replace the words "One mem-
ber of Commission expressed reservations" by "One
member of the Commission considered that the definition
contained in subparagraph (/) should be made clearer".

4. Mr. PAMBOU-TCHIVOUNDA said that he tended
to favour the solution proposed by the Special Rapporteur.
Paragraph (13) of the commentary could be deleted and a
sentence could be added at the end of paragraph (8) read-
ing: "One member of the Commission considered that this
definition was not sufficiently accurate". It would be
accompanied by a footnote which could reproduce
the whole of the text of the proposal made by
Mr. Economides.

5. Mr. THIAM said he supported that suggestion. How-
ever, instead of the formulation "One member of the
Commission considered", proposed by Mr. Economides,
he would prefer the more neutral "It was suggested that".

6. The CHAIRMAN said that the comments by Mr.
Pambou-Tchivounda and Mr. Thiam would be duly
reflected in the summary record. He noted, however, that
Mr. Economides' proposal did not meet with opposition
from members of the Commission and, in particular, that
the Special Rapporteur agreed to it. He said that, if he
heard no objection, he would take it that the Commission
wished to adopt paragraph (13) as orally amended by
Mr. Economides.

// was so agreed.

The commentary to article 2, as amended, was
adopted.

Commentary to article 16 (Procedures relating to nationality issues)
(fo//c/w</«/)(A/CN.4/L.539/Add.4)*

7. The CHAIRMAN said that the proposed amendment
to paragraph (2), which, at the current time, had been cir-
culated in a working paper, consisted in replacing the last
three sentences by the following:

"Such a review, depending on the country, may be
exercised either by the administration itself or by a
competent jurisdiction of an administrative or judicial
character. Moreover, the phrase 'administrative or judi-
cial review' used in this article does not mean that the
two types of process are mutually exclusive."

8. Mr. ROSENSTOCK, supported by Mr. GOCO and
Mr. DUGARD, said it might be better to delete the words
"either by the administration itself, for the notion of
"administrative review" could mean different things from
one legal system to another, which would inevitably cause
difficulties.

9. Mr. SIMMA said that he was of a different opinion.
The proposal was entirely satisfactory and he did not
think that any legal system could take offence.

10. Mr. MIKULKA (Special Rapporteur) said that the
problem was apparently more difficult in the English ver-
sion, where the word "administration" was made still
stronger by the word "itself.

11. Mr. OPERTTI BADAN said that, to take account of
the diversity of legal systems, it might be useful to refer in
the first sentence to the internal law of States. After the
words "administrative or judicial character", one could
add a formulation such as "in accordance with the internal
law of each State".

12. Mr. GALICKI said he endorsed that suggestion.
Such a formulation would also have the advantage of
being in keeping with the one found in the European Con-
vention on Nationality.2

13. Mr. PAMBOU-TCHIVOUNDA said he too agreed
with that solution. It would then be possible to delete the
words "depending on the country" from the beginning of
the sentence.

14. Mr. LUKASHUK said he too supported the pro-
posal by Mr. Opertti Badan. It was not for the Commis-
sion to provide for a review procedure. It was for States to
do so, under their own internal law.

15. Mr. ROSENSTOCK said that that suggestion did
not settle the problem posed by including the words "or by
the administration itself, which implied that "the admin-
istration" designated an entity different from "the compe-
tent jurisdiction of an administrative character".

16. Mr. BENNOUNA and Mr. ADDO said that they
endorsed Mr. Rosenstock's view. In the context, it was
jurisdictional reviews that were important.

17. The CHAIRMAN, summing up the discussion, first
asked members whether they were ready to accept the
proposal by Mr. Opertti Badan to add the words "in
accordance with the internal law of each State" after the
words "administrative or judicial character", an addition
which logically involved deleting the phrase "depending
on the country" at the beginning of the sentence. He noted
that most members seemed to agree with that proposal.

18. After consulting members on Mr. Rosenstock's sug-
gestion to delete the words "either by the administration

* Resumed from the 2515th meeting. • See 2477th meeting, footnote 7.
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itself in the first sentence, he noted that the majority also
seemed to be in favour of that proposal. He said that, if he
heard no objection, he would take it that the Commission
wish to adopt paragraph (2), as amended.

It was so agreed.

The commentary to article 16, as amended, was
adopted.

25. Mr. KATEKA said he recognized the Special Rap-
porteur's right to protest, but the virulence of his remarks
was surprising and regrettable.

26. Mr. LUKASHUK said he did not think that the
problem, regardless of the Special Rapporteur's opinion,
warranted such attention. After all, no one would chal-
lenge the Commission's right to use the terminology and
expressions it deemed appropriate.

Commentary to article 10 (Respect for the will of persons concerned)
(concluded) (A/CN.4/L.539/Add.3)

19. Mr. MIKULKA (Special Rapporteur) pointed out
that the Commission had not yet decided on the proposal
by Mr. Economides to add a paragraph after
paragraph (11). The proposal had been circulated, at the
current time, in a working paper (ILC(XLIX)/Plenary/
WP.7).3

20. He would emphasize that the first of the two
elements in the proposal was unacceptable in that it meant
disregarding the opinion of the Commission as expressed
in paragraph (11) of the commentary.

21. Mr. ROSENSTOCK, Mr. BROWNLIE and
Mr. SIMMA said that they supported the Special Rappor-
teur's position on that point.

22. The CHAIRMAN, after the Commission had pro-
ceeded to an informal vote, observed that the majority of
members rejected the proposal by Mr. Economides.

Section C.2, as amended, was adopted.

1. TEXT OF THE DRAFT ARTICLES (A /CN.4 /L .539 /ADD.1 )

23. The CHAIRMAN said that, if he heard no objection,
he would take it that the Commission agreed to adopt the
text of the draft articles.

It was so agreed.

Section C. I was adopted.

Chapter IV, as a whole, as amended, was adopted.

Mr. Baena Soares took the Chair.

A. Introduction (A/CN.4/L.544)

Paragraphs 1 to 6

Paragraphs 1 to 6 were adopted.

Section A was adopted.

B. Consideration of the topic at the present session (A/CN.4/L.544
and Add.l)

Paragraph 7

Paragraph 7 was adopted.

Paragraph 8

27. Mr. FERRARI BRAVO pointed out that the elec-
tions to the Commission had been held on 11 November
1996, not 18 November 1996.

Paragraph 8, as amended, was adopted.

Paragraph 9

Paragraph 9 was adopted.

Paragraph 10

28. Mr. PELLET (Special Rapporteur) said that the
beginning of the second sentence should read:

"In that connection, he referred to the 1951 study by
Mr. James Brierly, in which he took a view which ran
counter . . .".

Paragraph 10, as amended, was adopted.

CHAPTER V. Reservations to treaties (A/CN.4/L.544 and Add.l
and 2 and Add.2/Corr.l)

24. Mr. PELLET (Special Rapporteur) said that he
wished to make a comment which related to the whole of
the document and concerned the use of the imperfect
tense in the French version. In that regard he expressed his
complete and unreserved disapproval of the methods that
the United Nations bureaucracy imposed on a group of
experts which was not subordinate to it. He cited, as an
example, a footnote where the use of the imperfect was in
no way justified. He therefore made a formal protest,
which he intended to reiterate in the Sixth Committee, at
the way in which the report was presented.

3 For the text, see 2514th meeting, para. 18.

Paragraphs 11 to 42

Paragraphs 11 to 42 were adopted.

Paragraph 43

29. Mr. PELLET (Special Rapporteur) said that a sub-
paragraph (d) should be inserted reading: "The State
could renounce being party to the treaty".

// was so agreed.

30. Mr. SIMMA asked the Special Rapporteur whether
he might consider changing subparagraph (a) somewhat
so as to modify the statement that the State could do noth-
ing. Perhaps it would be preferable to say that the State



2517th meeting—17 July 1997 299

could, after having examined the findings in good faith,
maintain its reservation.

31. Mr. ROSENSTOCK pointed out, in connection with
subparagraph (a), that the findings of monitoring bodies
did not create legal obligations for States.

32. Mr. BENNOUNA said he feared subparagraph (a)
did imply that the State, in order to respect the law, should
have done something. However, he would not press for a
change.

Paragraph 43, as amended, was adopted.

Paragraphs 44 to 52

Paragraphs 44 to 52 were adopted.

Paragraph 53

33. Mr. HAFNER, supported by Mr. PELLET (Special
Rapporteur), said that there was a mistake in the first sen-
tence of the paragraph. The Western position had not been
"more flexible" than the Soviet position: it had been "less
flexible". A correction was therefore necessary.

// was so agreed.

34. Mr. ROSENSTOCK proposed that, as a better
reflection of the debate, the words "or package deal"
should be inserted at the end of the paragraph, followed by
a new sentence reading: "They moreover argued that the
changes in the reservations regime from the draft by the
Commission were not fundamental."

It was so agreed.

Paragraph 53, as amended, was adopted.

Paragraphs 54 to 60

Paragraphs 54 to 60 were adopted.

Paragraph 61

35. Mr. PELLET (Special Rapporteur) said that the
words "as a source", in the first sentence, should be
replaced by "in the formation".

// was so agreed.

36. Mr. BENNOUNA said that the phrase "alternatives
to the rules created by treaties" at the end of the first sen-
tence was truly incomprehensible.

37. Mr. PELLET (Special Rapporteur) said the purpose
had been to reflect the view of a member who, unfortu-
nately, was not present in order to provide any explana-
tions. He therefore proposed that the formulation should
quite simply be deleted and the sentence would end with
the words "customary rules".

It was so agreed.

Paragraph 61, as amended, was adopted.

Paragraph 62

Paragraph 62 was adopted.

Paragraph 63

38. Mr. ROSENSTOCK said that the third sentence
should be amended by deleting the parentheses and the
words "of customary law and", and by inserting a sen-
tence after the third sentence reading: "It was stated that
the situation of the objecting State might be more nuanced
in the case of customary rules". Lastly, in the fifth sen-
tence, the words "According to another point of view,"
should be deleted.

It was so agreed.

Paragraph 63, as amended, was adopted.

Paragraph 64

39. Mr. SIMMA said that the fifth sentence, which was
supposed to reflect an opinion he had voiced, was not
clear. He therefore proposed that it should be changed to
read: "In the second case, the result was that multilateral
treaties were reduced to different bilateral legal relation-
ships, a solution which did not work for certain categories
of treaties, including human rights treaties".

It was so agreed.

Paragraph 64, as amended, was adopted.

Paragraph 65

Paragraph 65 was adopted.

Paragraph 66

40. Mr. HAFNER said that reference had been made not
to the "possibility" that States might declare that a reser-
vation had no legal effect, but to the practice of certain
States, including Austria. The first sentence of the para-
graph should therefore be changed to read: "Reference
was made to the practice of certain States which consisted
of declaring that a reservation had no legal effect and did
not affect the obligations of the reserving State under the
treaty". The second sentence would be modified accord-
ingly, in other words, the phrase "a State might declare"
would be replaced by "certain States declared" and the
tense of the verb "request" would be changed to
"requested".

Paragraph 66, as amended, was adopted.

Paragraphs 67 and 68

Paragraphs 67 and 68 were adopted.

Paragraph 69

41. Mr. ROSENSTOCK said the word "nevertheless",
in the fourth sentence, gave the idea that what was to fol-
low contradicted what had preceded that sentence. Obvi-
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ously that was not the case. He therefore proposed that the
word should be replaced by "moreover".

It was so agreed.

Paragraph 69, as amended, was adopted.

Paragraphs 70 to 82

Paragraphs 70 to 82 were adopted.

Paragraph 83

42. Mr. HAFNER proposed that the last sentence
should be split in two, the first part ending with the words
"recent problem". The second part would then be intro-
duced by the word "Furthermore". Such a construction
would bring out the logical link between the two parts of
the sentence.

Paragraph 83, as amended, was adopted.

Paragraph 86

49. Mr. ROSENSTOCK proposed that at the beginning
of the second sentence, after the words, "It was neverthe-
less pointed out", the words "by several members" should
be inserted, so as to give a better reflection of the debate.

Paragraph 86, as amended, was adopted.

Paragraphs 87 to 89

Paragraphs 87 to 89 were adopted.

Paragraph 90

50. Mr. SIMMA proposed that the word "probably", in
the first sentence, should be deleted. Members whose
observations were reported in that sentence had thought
that the bodies in question had indeed broadened their
functions.

Paragraph 90, as amended, was adopted.

Paragraph 84

43. Mr. HAFNER proposed that the word "even" should
be inserted in the first sentence before the words "in the
case of .

Paragraph 84, as amended, was adopted.

Paragraph 85

44. Mr. SIMMA, referring to the first sentence, pro-
posed that the words "limited treaties", should be replaced
by "restricted multilateral treaties", the term which, he
seemed to recollect, was used in the 1969
Vienna Convention.

45. Mr. HAFNER said he too thought that the paragraph
should speak of "restricted multilateral treaties".

46. Mr. HE said that, if the word "limited" was replaced
by "restricted", the whole of the chapter would have to be
reviewed to make sure that the same term was used
throughout.

47. Mr. PELLET (Special Rapporteur) said that, what-
ever term was used in the English, it must be in keeping
with the translation of the corresponding passage from the
conclusion of chapter II, section B, of his second report
(A/CN.4/477 and Add. 1 ),4 which spoke of treaties con-
cluded among a limited number of parties.

48. Mr. ROSENSTOCK proposed that the adjective
used should be explained in a footnote that would also
mention the relevant article of the 1969 Vienna Conven-
tion, namely, article 20.

It was so agreed.

Paragraph 85. as amended, was adopted.

A See Yearbook . . 1996, vol. II (Part One).

Paragraph 91

51. Mr. OPERTTI BADAN, referring to the last sen-
tence in the Spanish version, proposed that the words
poder de decision should be replaced by the proper word,
which was competencia. In addition, the second sentence
was not accurate. It should be indicated that the practice
of the bodies concerned had developed in the field of the
consideracion (consideration) and not the determinacion
(determination) of the permissibility of reservations.

52. Mr. PELLET (Special Rapporteur) said that the sec-
ond sentence, in his opinion, clearly reflected what had
been said on that point in the course of the debate. As indi-
cated in the first sentence, it was the opinion of "Some
members".

53. Mr. RODRIGUEZ CEDENO said that the Special
Rapporteur's recollections were correct. It was regret-
table, however, that the paragraph did not mention the fact
that other members had considered that the mandate of
monitoring bodies allowed them to adopt conclusions or
observations, but not to make "determinations".

54. Mr. PELLET (Special Rapporteur) said that that
view would be reflected in the paragraphs of the report on
the discussion of the draft resolution and preliminary draft
conclusions the Commission had considered.

55. Mr. RODRIGUEZ CEDENO said he was sorry that
no mention was also made of it in paragraph 91, for he
himself had voiced some thoughts on that particular point
in the course of the general debate.

Paragraph 91, as amended in the Spanish version, was
adopted.

Paragraph 92

56. Mr. OPERTTI BADAN asked for clarification con-
cerning the second part of the fourth sentence, namely
"the bodies monitoring universal human rights conven-
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tions did not have such competence . . .". Was it to be
inferred that the monitoring bodies of regional conven-
tions did have such competence?

57. Mr. ROSENSTOCK said that he shared the uncer-
tainty expressed by Mr. Opertti Badan. To remove any
ambiguity, he proposed that the words "whatever might be
the case at the regional level," should be inserted before
the words "the bodies monitoring".

Paragraph 92, as amended, was adopted.

Paragraph 93

58. Mr. SIMMA proposed that the word "machinery",
at the beginning of the second sentence, should be
replaced by "regime".

Paragraph 93, as amended, was adopted.

Paragraphs 94 to 104

Paragraphs 94 to 104 were adopted.

Paragraph 105

59. Mr. FERRARI BRAVO said the paragraph did not
give an accurate account of the Commission's debate, for
the Commission had had before it not only a draft resolu-
tion but also preliminary draft conclusions. Contrary to
what was said in the second sentence, the Commission
had decided not to adopt a draft resolution. Moreover, that
could be seen from paragraph 105 bis.

60. The CHAIRMAN suggested that the second sen-
tence of paragraph 105 should be deleted.

It was so agreed.

61. Mr. ROSENSTOCK said that it was a draft resolu-
tion that had first been submitted to the Commission. As
clearly stated in the first sentence of paragraph 105, the
Commission had decided to transmit it to the Drafting
Committee without having taken a final decision as to the
form of the text. It was the Drafting Committee itself that
had submitted preliminary draft conclusions to the Com-
mission, without the Drafting Committee itself having
indicated what final form the Commission should give to
the text.

62. Mr. PELLET (Special Rapporteur) and Mr.
GALICKI (Rapporteur), confirmed that recollection of
events. In their opinion, the first sentence of
paragraph 105 should be kept as it stood.

Paragraph 105, as amended, was adopted.

"principle stated in paragraph 5" but the "principle
expressed in paragraph 5 of the preliminary conclusions",
as the wording ultimately adopted for the paragraph was
different from that which had been proposed by the
Special Rapporteur.

// was so agreed.

64. Mr. RODRIGUEZ CEDENO, reverting to the first
sentence, said he thought it incorrect to say that the moni-
toring bodies established by treaties were competent to
make comments and express recommendations. The
proper formula would be "are competent to adopt deci-
sions".

65. Mr. PELLET (Special Rapporteur) pointed out that
the sentence started with the words "Some members",
who had actually expressed that opinion.

66. Mr. SIMMA said that paragraph 107 seemed to con-
tradict the preceding paragraph. The positions of mem-
bers reflected in the two paragraphs were confused.

67. The CHAIRMAN suggested that consideration of
paragraph 107 should be taken up at the next meeting.

It was so agreed.

The meeting rose at 6.20p.m.

2518th MEETING

Friday, 18 July 1997, at 10 a.m.

Chairman: Mr. Joao Clemente BAENA SO ARES

later: Mr. Alain PELLET

Present: Mr. Addo, Mr. Bennouna, Mr. Brownlie,
Mr. Candioti, Mr. Dugard, Mr. Economides, Mr. Ferrari
Bravo, Mr. Galicki, Mr. Goco, Mr. Hafner, Mr. He, Mr.
Kateka, Mr. Lukashuk, Mr. Mikulka, Mr. Opertti Badan,
Mr. Pambou-Tchivounda, Mr. Sreenivasa Rao, Mr.
Rodriguez Cedeno, Mr. Rosenstock, Mr. Simma,
Mr. Thiam.

Paragraphs 105 bis and 106

Paragraphs 105 bis and 106 were adopted.

Paragraph 107

63. Mr. RODRIGUEZ CEDENO proposed that it
should be explained in the first sentence that it was not the

Draft report of the Commission on the work of its
forty-ninth session {concluded)

CHAPTER V. Reservations to treaties (concluded) (A/CN.4/L.544
and Add.l and 2 and Add.2/Corr.l)


