
A/CN.4/SR.2567

Summary record of the 2567th meeting

Extract from the Yearbook of the International Law Commission:-

1999

Document:-

vol. I,

Topic:
State responsibility

Copyright © United Nations

Downloaded from the web site of the International Law Commission 
(http://www.un.org/law/ilc/index.htm)



4 Summary records of the meetings of the fifty-first meeting

dealt with the breach of an international obligation;
section B, relating to chapter IV of part one of the draft
articles, dealt with the implication of a State in the interna-
tionally wrongful act of another State; section C focused
on a range of extremely important questions relating to
chapter V of part one, namely, circumstances precluding
wrongfulness. The annex to the report contained a brief
comparative review of the delicate and so far unexplored
question of interference with contractual rights, a question
that was related to chapter IV of part one of the draft arti-
cles. Those documents were now available in the Commis-
sion’s working languages, or would be very soon.7

20. He also intended to submit an informal document on
the approach to be adopted for the consideration of the
draft articles on second reading and, more specifically,
five sets of questions concerning which he would like to
receive guidance from the Commission at the current ses-
sion. The questions relating to article 19 of part one that
remained outstanding were: what was an obligation to the
international community as a whole; what treatment
should be given to countermeasures in part two; dispute
settlement; what might be the content of a part three; and
what form might be taken by the draft articles.

21. He expressed the hope that, at the current session, the
Commission could provisionally adopt the entire set of
articles in part one and the commentary thereto.

22. Mr. ROSENSTOCK requested the Special Rappor-
teur to give the broad outlines of the issues to be discussed.

23. Mr. CRAWFORD (Special Rapporteur) said that
they could be divided into three major categories. The first
related to the articles setting out the fundamental princi-
ples involved in the breach of an international obligation,
in other words, former articles 16, 17, 18 (paras. 1 and 2)
and 19 (para. 1). The second was the distinction between
obligations of conduct and obligations of result and where
obligations of prevention fell in that context (arts. 20, 21
and 23). The third entailed the fine distinctions to be drawn
among the various categories of wrongful acts or breaches:
the distinction between completed and continuing wrong-
ful acts, the distinction between a continuing act, a com-
posite act and a complex act, the application of the
principles of intertemporal law in the light of those distinc-
tions (art. 18, paras. 3 to 5, arts. 24, 25 and 26) and the
issue of the exhaustion of domestic remedies (art. 22).

The meeting rose at 1.05 p.m.

7 Section D was submitted at a later date.

—————————

Mr. Dugard, Mr. Economides, Mr. Elaraby, Mr. Goco, Mr.
Hafner, Mr. He, Mr. Herdocia Sacasa, Mr. Illueca, Mr.
Kateka, Mr. Kusuma-Atmadja, Mr. Melescanu, Mr.
Pambou-Tchivounda, Mr. Sreenivasa Rao, Mr. Rodríguez
Cedeño, Mr. Rosenstock, Mr. Simma, Mr. Yamada.

————–

State responsibility1 (continued) (A/CN.4/492,2 A/
CN.4/496, sect. D, A/CN.4/498 and Add.1-4,3 A/
CN.4/L.574 and Corr.1 and 3)

[Agenda item 3]

SECOND REPORT OF THE SPECIAL RAPPORTEUR (continued)

1. Mr. CRAWFORD (Special Rapporteur), continuing
the presentation of his second report on State responsibil-
ity (A/CN.4/498 and Add.1-4), said that chapter III
(Breach of an international obligation) of part one of the
draft articles sought to elaborate on the basic principle set
out in article 3 (Elements of an internationally wrongful
act of a State), provisionally adopted by the Commission,
whereby responsibility arose on the basis of two—and
only two—conditions: first, that the conduct in question,
whether an act or an omission, was attributable to the
State (attribution being dealt with in chapter II); and sec-
ondly, that it constituted a breach by that State of an inter-
national obligation. Curiously, in marked contrast to the
literature in national law systems, which often treated the
subject of breach quite extensively, the literature on State
responsibility had very little to say on the matter. Conse-
quently, the formulation of chapter III had constituted
something of a pioneering effort by the then Special Rap-
porteur, Mr. Roberto Ago, who had had little more than
the work of the Hague Codification Conference of 1930
on which to base himself. Thus, the fact that more than 20
years after the adoption of most of the articles on first
reading4 it was now possible to criticize them and to sug-
gest alternatives, implied no special criticism of the effort
itself. Much in the articles, and more in the commentaries,
was of value and should be retained. 

2. Nevertheless, of the chapters comprising part one,
chapter III was the one most criticized by Governments,
on the grounds that it was over-refined, unduly compli-
cated and sometimes difficult to follow. In dealing with
chapter III it was necessary to penetrate its intellectual
world. Accordingly, while his own treatment of the sub-
ject in his second report might itself appear over-refined
and complex, that was necessary if justice was to be done
to the issues. 

3. Before the articles were discussed individually, men-
tion should be made of some general questions. The first
was the basic distinction between primary and secondary

1 For the text of the draft articles provisionally adopted by the Com-
mission on first reading, see Yearbook ... 1996, vol. II (Part Two), p. 58,
document A/51/10, chap. III, sect. D.

2 Reproduced in Yearbook ... 1999, vol. II (Part One).
3 Ibid.
4 Yearbook ... 1980, vol. II (Part Two), pp. 26-63.
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obligations. The draft articles dealt with the primary obli-
gations generated by international law processes of
treaty-making, and of law-making more generally, and
also concerned themselves with the situation that arose
when a State failed to comply with them—as it were, the
secondary obligation of responsibility arising from
breach. Hence, a large part of the subject of breach could
be presumed to be inevitably a matter for determination
by the primary obligation. More accurately, it was a ques-
tion of the application of the primary obligation, which
lay by definition outside the scope of the draft articles, to
a particular factual situation, the result being a determina-
tion that a breach had occurred. 

4. Of course, the distinction between primary and sec-
ondary obligations, or even rules, in the field of respon-
sibility was bound to be somewhat uneven, because there
must be some overlap between the two, an overlap that
was to be found chiefly in chapter III. Nonetheless, prob-
lems would arise if, in the course of formulating the sec-
ondary rules of responsibility in relation to breach, one
strayed too far into the field of the primary obligations.
The distinction was difficult to draw and raised complex
issues of judgement. If a narrow view was taken, the
scope of the rules of State responsibility might dwindle
almost to nothing, leaving only the question of reparation
and restitution. If, on the other hand, a broad view was
taken of the scope of the secondary rules, they would
incorporate an enormous amount of primary material. 

5. The second general issue was the relationship
between chapters I, III, IV and V. While the relationship
between chapters II (The “act of the State” under interna-
tional law) and III was clearly articulated in article 3, the
question arose how chapters IV (Implication of a State in
the internationally wrongful act of another State) and V
(Circumstances precluding wrongfulness) fitted into that
framework. Chapter IV was concerned with the question
to what extent a State was responsible for conduct of its
own—and therefore attributable to it—which produced a
breach by another State of an obligation of that other
State—that is to say, with the implication of State A in the
internationally wrongful conduct of State B. To speak of
the “implication of State A in the internationally wrongful
conduct of State B” itself gave rise to a problem, at least
with respect to article 28 (Responsibility of a State for an
internationally wrongful act of another State). If State B
was coerced by State A into committing an act which
would, in the absence of coercion, be an internationally
wrongful act of State B, then chapter V might actually
give State B a defence: the circumstance of force majeure
would preclude the wrongfulness of the act of State B. So
a problem already arose with chapter IV in its treating the
conduct of the acting State (State B) as internationally
wrongful. Such conduct might not be wrongful, precisely
because of chapter V. Article 3 made no reference either
to the issues raised by chapter IV or to those raised by
chapter V. 

6. The problem of the relationship between chapters IV
and III could probably be resolved by the Drafting Com-
mittee. The relationship between chapters III and V, how-
ever, posed a more serious problem of articulation.
Chapter III appeared to say that there was a breach of an
international obligation whenever a State acted otherwise
than in conformity with the obligation. Chapter V, on the

other hand, said that a range of circumstances, for exam-
ple, distress, force majeure and necessity, precluded
wrongfulness. In those circumstances, the State’s conduct
would therefore not be wrongful. But it was very difficult
to say that the State was acting in conformity with the
obligation when it was acting in a situation of distress or
necessity. It would be more appropriate to say that the
State was not acting in conformity with the obligation but
that, in the circumstances, it was excused—possibly con-
ditionally—for its failure to do so. 

7. The point to be stressed at the present juncture was
that chapters III, IV and V of part one were somewhat dis-
connected in comparison with chapters II and III, which
were linked by the basic principle set forth in article 3.
That problem might be resolved in the Drafting Commit-
tee, or it might prove more fundamental. His provisional
view was that the most appropriate approach might be to
regard chapters III, IV and V as a connected treatment of
the subject of breach, with chapter III dealing with gen-
eral principles; chapter IV dealing with the special cases
where a State’s conduct in relation to another State
involved a breach even if it would not otherwise do so, in
other words, even though it was not a breach under chap-
ter III alone; and chapter V dealing with situations where,
despite an apparent disconformity, the State was nonethe-
less justified or excused and there was no breach or, in
other terms, no responsibility. The conceptual structure of
part one might become clearer if such an approach were
adopted. The question whether to label chapter V “Cir-
cumstances precluding wrongfulness” or “Circumstances
precluding responsibility” would need to be discussed at
a later stage. 

8. In any event, the best course was to begin by dealing
with the existing articles in chapter III one by one, so as
to reveal the thought processes that had led him to the
rather startling conclusion that the 11 articles in chapter
III should be rendered down to some 5 articles with a
rather different formulation, albeit broadly similar in con-
tent. 

9. The first of the general principles laid down in chap-
ter III was formulated in article 16 (Existence of a breach
of an international obligation), which stated: “There is a
breach of an international obligation by a State when an
act of that State is not in conformity with what is required
of it by that obligation.” That ostensibly very basic state-
ment was not problematic and constituted an essential
introduction to the chapter. It nonetheless concealed some
underlying problems, partly because of what was said in
the commentary and partly in the light of a number of
issues raised by Governments.

10. The first was the problem, referred to by France, in
the comments and observations received from Govern-
ments on State responsibility,5 of conflicting international
obligations, where State A had directly conflicting obliga-
tions vis-à-vis State B and State C. It had been claimed
that in a coherent legal system such conflicts could not
occur. At one level that was clearly true: a general legal
system could not simultaneously require an individual
subject to do something and not to do it. Thus, with

5 See Yearbook ... 1998, vol. II (Part One), document A/CN.4/488
and Add.1-3.
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respect to any jus cogens or erga omnes obligation, such
inconsistencies could not arise. Where there was an appar-
ent contradiction between two peremptory norms, then
one must prevail over the other, and legal systems had
ways of determining which of the two would prevail. 

11. However, the draft articles covered a much wider
range of obligations, since—as article 17 (Irrelevance of
the origin of the international obligation breached) made
clear—they applied to all international obligations, includ-
ing those arising under bilateral treaties. Consequently,
conflicts of obligation might arise that could not be
resolved by general legal processes. Such had been the
conclusion reached by the Commission in drafting the law
of treaties, because in its treatment of the problem of the
relationship between different treaties it had decided that
coexisting bilateral—or even, in some circumstances,
multilateral—obligations by one State to different States
did not result in the invalidity of the underlying treaty, but
were to be resolved within the framework of State respon-
sibility. Article 73 of the Vienna Convention on the Law of
Treaties (hereinafter referred to as the “1969 Vienna Con-
vention”) reflected that understanding, as did the provi-
sions of its article 44, dealing with the relationship
between treaty obligations. Thus, State A might simulta-
neously be under a valid obligation to State B not to do
something, and to State C to do it. 

12. In its comments, France was of the view that the
draft articles should seek to resolve that issue and referred
to the special case of Article 103 of the Charter of the
United Nations. The first point to be made in that regard
was that Article 103 of the Charter was reserved by arti-
cle 37 (Lex specialis) of the draft articles. Admittedly, arti-
cle 37 currently applied only to part two but it was already
envisaged that it would ultimately apply to the draft as a
whole. The problem of Article 103 of the Charter was thus
resolved. It was also worth noting that the commentary
treated Article 103 as invalidating inconsistent treaty obli-
gations. That seemed to him to be a misreading of the arti-
cle, which merely stated that the Charter prevailed over
other obligations. 

13. To what extent should the draft articles deal with the
problem of conflicting obligations? Two separate cases
arose. In the first, the performance of an obligation by
State A to State B would produce responsibility in the rela-
tionship between State A and State C, but State A’s con-
duct would in no respect be excused by the coexistence of
the obligations. If the obligations were of equal status for
example, if both were set forth in bilateral treaties, State A
clearly could not defend itself as against State B by refer-
ence to its obligation to State C; this was a consequence of
the pacta tertiis rule. The outcome was that State A was
responsible to State C for its failure to comply. That issue
plainly arose for the purposes of part two, but seemed to
have no effect in the framework of part one. State A was
not responsible to State B, because it had complied with
the obligation, but it was responsible to State C because it
had not. The only question was what form, in the circum-
stances, restitution or reparation should take.

14. The position was slightly different, however, where
State A sought to rely on the conflict in order to avoid
responsibility arising in the first place. Normally it could
do so only where the other obligation had a prior character,

which was not the case under article 44 of the 1969
Vienna Convention. If State A invoked jus cogens, the
effect would normally be to invalidate the conflicting
obligation: there would no longer be a conflicting obliga-
tion and the issue of breach simply would not arise.

15. It followed from that analysis that—generally
speaking and subject to a qualification to which he would
turn in due course—either the problem of conflicting obli-
gations was resolved at a stage prior to the issue of
responsibility arising—as in the case of a conflict
between a jus cogens norm and a bilateral obligation—or
it related to the question of reparation and restitution. One
other situation which could still arise was that of an
“occasional conflict” between a State’s obligation under a
bilateral agreement—or even under general international
law—and some superior obligation. For example, where
a State having a general obligation to allow overflight,
transit through a strait or passage over its territory was
confronted with a situation in which another State
asserted a right to overflight, transit or passage for the
purposes of carrying out an international crime, a conflict
could arise, not with the underlying norm, but by virtue of
the circumstances that had arisen. That issue continued to
lurk beneath the surface of the case concerning the Appli-
cation of the Convention on the Prevention and Punish-
ment of the Crime of Genocide although the particular
occasion for it—the potential conflict between the sanc-
tions operation and the right of self-defence asserted by
Bosnia and Herzegovina—had now disappeared.

16. Despite the fourth report on the law of treaties by the
Special Rapporteur, Sir Gerald Fitzmaurice,6 those
aspects relating to non-performance of treaties had largely
been set aside by the Commission to be dealt with in the
framework of State responsibility, but that report did not
appear to have been used by Mr. Ago in developing chap-
ter III. Yet the report had contained some important
suggestions on the question that required further consid-
eration. For example, the fact that the performance of an
obligation would be inconsistent with a peremptory norm
was, according to Fitzmaurice, a circumstance precluding
wrongfulness. That issue should be considered in the con-
text of chapter V. With that proviso, all other questions of
conflicting international obligations did not raise prob-
lems for the purposes of part one—either being resolved
prior to part one by the general legal processes of one
norm prevailing over another or of interpretation, or
because they did not prevent the responsibility relation-
ship from arising.

17. The second general question raised by article 16 was
that of the relationship between wrongfulness and respon-
sibility. Article 16 said that there was a breach of an inter-
national obligation by a State when an act of that State
was not in conformity with what was required of it by that
obligation. But there were other circumstances—espe-
cially those in chapter V—which prevented wrongfulness
from arising, notwithstanding disconformity. Para-
graphs 12 and 13 of the second report analysed the way in
which various tribunals faced with that problem had
sought to formulate it. His own preference was for the for-
mula used by the Arbitral Tribunal in the Rainbow
Warrior arbitration, which had referred to “the determina-

6 Yearbook ... 1959, vol. II, p. 37, document A/CN.4/120.
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tion of the circumstances that [might] exclude wrongful-
ness (and render the breach only apparent)”.7 That was
what chapters III and V, taken together, implicitly pro-
duced. Otherwise, a situation would arise where conduct
was a breach and simultaneously there was a circum-
stance precluding wrongfulness. As he had already
pointed out, there was a problem of articulation between
chapters III and V, but it could probably be resolved in the
Drafting Committee. In passing, it should be stressed that
the Commission was dealing with the substantive obliga-
tion, not with the entirely separate questions of jurisdic-
tion or admissibility, which were excluded from the scope
of the draft as a whole. 

18. With regard to the drafting of article 16, he favoured
replacing the wording “not in conformity with what is
required” by some such formulation as “does not comply
with”. That again was a matter for the Drafting Commit-
tee. Subject to those remarks, article 16 should be
retained.

19. Article 17 contained two separate propositions. The
first, set out in paragraph 1, was that an act which consti-
tuted a breach was internationally wrongful regardless of
the origin—customary, conventional or otherwise—of the
international obligation breached. It was the basic
assumption underlying the entire draft, which covered the
whole range of international obligations of States, irre-
spective of whether those obligations arose under general
international law, treaties or other law-making processes.
That principle had been referred to by ICJ in the case con-
cerning the Gabčíkovo-Nagymaros Project and seemed to
him to be both right and essentially unchallenged. The
draft articles were thus formulating a general law of obli-
gations for the purposes of responsibility, rather than
separate rules for treaties and for other sources. The com-
mon law, for example, had differing rules of responsibility
for contracts and for torts, as well as additional categories
such as restitution. So while national legal systems could
split their law of obligations into subsections, interna-
tional law had not done that and should not, for a number
of reasons.

20. The most important reason was one of principle: the
close and complex interrelations between treaty and cus-
tom in international law. If there were different rules of
obligation for custom and treaties, significant problems of
articulation would arise. Article 17, paragraph 1, should
therefore be retained. In contrast to the reasoning pro-
vided for its retention in the commentary, his own view
was that the provision was merely an explanation of arti-
cle 16. He was therefore proposing that article 17, para-
graph 1, should be combined with article 16 as an
important clarification of the latter. His proposal was set
out in paragraph 156 of the report.

21. Article 17, paragraph 2, said that the origin of an
international obligation breached by a State did not affect
the international responsibility arising from the interna-
tionally wrongful act of that State. That was ambiguous,
however. It could be interpreted to mean that, once inter-

7Case concerning the difference between New Zealand and France
concerning the interpretation or application of two agreements, con-
cluded on 9 July 1986 between the two States and which related to the
problems arising from the Rainbow Warrior Affair, Decision of 30 April
1990 (UNRIAA, vol. XX (Sales No. E/F.93.V.3), pp. 215 et seq.),
p. 251. 

national responsibility had arisen, it did not matter
whether it had arisen by reason of breach of a treaty or by
other means. But it did matter, because under article 40 of
the draft (Meaning of injured State), the definition of the
injured State depended on whether the injury arose from
a breach of a treaty or a breach of some other rule. The
second interpretation was that the existence or non-exist-
ence of a breach was independent of the origin of the obli-
gation. That was plainly wrong. The existence or non-
existence of a breach could be very much affected by the
way in which the obligation had come into being.
Article 17, paragraph 2, thus created more problems than
it resolved and he recommended deleting it. 

22. Article 19 (International crimes and international
delicts), paragraph 1, was in many respects similar to arti-
cle 17, paragraph 1, inasmuch as it clarified the basic prin-
ciple set out in article 16 and could thus be combined with
that article. It said that an act of a State which constituted
a breach of an international obligation was an internation-
ally wrongful act, regardless of the subject matter of the
obligation breached. That proposition was unchallenged.
The reference to subject matter was nonetheless a cause
for concern as it was a general term, whereas “content”,
which he favoured, focused on specifics. Some subject
matters that were inherently international were more
likely to generate international obligations than other
domains. 

23. He would again refer to paragraph 156, which set
out his proposal for merging article 16, article 17, para-
graph 1, and article 19, paragraph 1. Article 17, para-
graph 2, would be deleted.

24. Article 18 (Requirement that the international obli-
gation be in force for the State) dealt generally with the
difficult subject of temporal aspects of obligations. When
was a breach committed? Within what period of time?
Paragraph 1 set out the general principle of inter-temporal
law in the field of State responsibility. Paragraph 2 then
set out an exception to that principle involving peremp-
tory norms. Paragraphs 3 to 5 dealt with the inter-tempo-
ral consequences of breaches having a continuing
character or involving composite and complex acts. Since
such breaches and acts were dealt with in article 24
(Moment and duration of the breach of an international
obligation by an act of the State not extending in time), he
would prefer to discuss paragraphs 3 to 5 of article 18 in
conjunction with that article.

25. The principle outlined in article 18, paragraph 1,
was clearly correct: a State could be held responsible for
a breach of an international obligation only if the obliga-
tion had been in force for the State at the time of the
breach. In the case concerning Certain Phosphate Lands
in Nauru, for example, the Trusteeship Agreement had
been held to have terminated at the time of Nauru’s acces-
sion to independence. Nauru had nonetheless asserted the
international responsibility of Australia in respect of acts
committed prior to that time, and no objection had been
raised [see p. 255]. Similarly, in the Rainbow Warrior
arbitration, the Arbitral Tribunal had held that the relevant
bilateral treaty obligation had terminated with the passage
of time but French responsibility for the earlier breach of
the treaty continued.8

8 Ibid., pp. 265-266.



8 Summary records of the meetings of the fifty-first meeting

26. Were there any exceptions to the principle enunci-
ated in article 18, paragraph 1? The 1969 Vienna Conven-
tion contained a provision on the effect of a treaty prior to
its entry into force for a State: the obligation not to defeat
the object and purpose of the treaty. But that was an obli-
gation independent of the treaty obligation and thus did
not form an exception to the inter-temporal law. It had
also been asserted that human rights obligations had a
progressive character and that therefore the inter-tempo-
ral principle did not apply to them. The interpretation of
human rights obligations was not, however, the objective
of the draft articles, for the reasons outlined in para-
graphs 41 and the following of his report.

27. The principle in article 18, paragraph 1, should
therefore be retained, but in paragraph 156 of his report he
proposed to reword it as a positive guarantee (“No act of
a State shall be considered internationally wrongful
unless ...”), rather than a conditional statement (“An act of
the State ... constitutes a breach ... only if ...”).

28. Curiously, nowhere did the draft articles enunciate
the broad principle that, once the responsibility of a State
was engaged, it did not lapse merely because the underly-
ing obligation had terminated. He proposed to remedy
that omission with an article to be included in chapter II
or III, and would formulate it for submission to the Com-
mission in due course. 

29. Article 18, paragraph 2, dealt with the emergence,
subsequent to the occurrence of a breach, of a new
peremptory norm actually requiring that an act that had
previously constituted a breach should be performed. The
act was thus no longer considered internationally wrong-
ful. A number of complex questions were posed by such
situations, but in his view, article 18, paragraph 2, merely
confused the issues without helping to deal with the inter-
temporal problem. The commentary to the article referred
to the emergence in the nineteenth century of the prohibi-
tion of slavery. If, for example, a seizure of slaves
occurred at a time when slavery had not been unlawful,
then the slaves would have to be returned to the propri-
etors. But if a peremptory norm prohibiting slavery came
into effect, there could obviously be no restoration of
slaves. 

30. Another possibility was the emergence of a new
peremptory norm that was clearly designated as having
retroactive effect. Article 64 of the 1969 Vienna Conven-
tion assumed that new peremptory norms would not have
retroactive effect. If they did, then retroactivity would be
part of their peremptory character, and they would apply
outside the framework of the draft articles. Accordingly,
article 18, paragraph 2, was inconsistent with article 64 of
the Convention.

31. A third possibility was that, at the time an interna-
tional obligation was performed, there was a conflict with
a peremptory norm, and not necessarily one that had
emerged recently. Under the 1969 Vienna Convention, in
the event of a conflict between a part of a treaty and a
peremptory norm, the entire treaty was invalidated. The
invalidation of treaties ought to be minimized, however,
and there was a need for a principle that would avert
conflicts between the performance of treaty obligations
and the demands of peremptory norms. He proposed to

deal with that problem in the context of chapter V. Since
article 18, paragraph 2, confused a number of issues with-
out advancing the question of inter-temporal law, it
should be deleted. The basic principle of inter-temporal
law should nevertheless be retained and he had proposed
a formulation accordingly.

32. Articles 20 (Breach of an international obligation
requiring the adoption of a particular course of conduct)
and 21(Breach of an international obligation requiring the
achievement of a specified result) set out the distinction
between obligations of conduct and obligations of result
and article 23 (Breach of an international obligation to
prevent a given event) dealt with obligations of preven-
tion. Article 20 formulated a principle about the breach of
an international obligation requiring the adoption of a par-
ticular course of conduct. Article 21 dealt in a more com-
plex way with obligations of result. Paragraph 1
paralleled article 20 almost exactly. Paragraph 2 estab-
lished an additional category of obligations, one he would
call the extended obligation of result. Under that para-
graph, a breach of an international obligation at a specific
moment could yield a result equivalent to that required
under the obligation by virtue of the subsequent conduct
of the State. There was some ambiguity, however, in the
phrase “situation not in conformity” with the result
required by an international obligation. That ambiguity
could be illustrated by the aut dedere aut judicare princi-
ple in extradition law, which gave the State a choice of
either extraditing or trying an individual. If the individual
was a national of a State that had a law or a constitutional
provision precluding it from extraditing its nationals, and
it accordingly refused an extradition request, no breach of
the aut dedere aut judicare principle had at that point been
committed. The breach arose only at the point when it
became clear that the State was not complying with the
obligation to submit the case to the proper authorities for
prosecution. Yet it was not true that its conduct was not in
conformity with its obligation simply by reason of its
refusal to extradite. A State was entitled not to extradite,
as long as it subsequently submitted the case for prosecu-
tion. 

33. The obligation could thus be performed in one of
two ways, and the exclusion of one way did not in itself
amount to a breach. It was not necessary for that to be
spelled out, as it was now, in article 21, paragraph 2. Nor
was it the case that such an obligation had to be formu-
lated as an obligation of result: the aut dedere aut judicare
principle was probably an obligation of conduct.

34. A former Special Rapporteur, Mr. Roberto Ago, had
articulated a position in the commentary to article 219 on
when a breach of obligation was committed. The position
was analysed in paragraphs 69 to 76 of the report and in
the writings of Combacau10 quoted in paragraph 69. In
Combacau’s view, a human rights obligation was
breached only when the State failed to offer compensation
or redress, not when it engaged in conduct that was incon-
sistent with the human rights norm. The offering of the

9 For the commentaries to articles 20 and 21, see Yearbook ... 1977,
vol. II (Part Two), pp. 11 et seq.

10 J. Combacau, “Obligations de résultat et obligations de comporte-
ment : quelques questions et pas de réponse”, Mélanges offerts à Paul
Reuter (Paris, Pedone, 1981), pp. 181-204, at p. 191.
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compensation was thus seen as the second stage of the
extended obligation of result. However, that was an
improper analysis of most obligations in the fields of both
human rights and the treatment of aliens. In assuming an
obligation not to torture individuals, a State was not
undertaking to offer compensation for torture. Rather, it
was undertaking not to commit torture: the subsequent
duty of compensation had nothing to do with the initial
breach of obligation not to torture. In many decisions of
human rights courts and the Human Rights Committee
cited in paragraphs 69 and the following, human rights
obligations were not held to be breached exclusively at
the point when there was a failure to provide reparation:
in certain circumstances, the mere existence of a law that
contradicted those rights was sufficient. The findings of
those bodies reflected a broad conception of what consti-
tuted a breach. Tomuschat, in an analysis of what consti-
tuted a breach of a human rights obligation, had made that
point very clear.11

35. He was not saying that it was impossible to formu-
late human rights obligations in such a way that a breach
occurred prima facie on a given day yet was removed on
the following day if reparation was offered. But that was
not the normal way in which international obligations
were formulated and, when they were, it was the result of
a primary norm. It was not for the draft articles on State
responsibility to say that primary norms had to assume a
certain form. If States wished to say that they would in no
circumstances torture individuals, for example, the draft
articles must not require them to reformulate that obliga-
tion in another way. Article 21, paragraph 2, together with
the commentary, came close to doing precisely that. He
therefore believed that the provision should be deleted. As
to the distinction drawn in article 20 and article 21, para-
graph 1, between obligations of conduct and result, those
terms had gained currency and wide acceptance in inter-
national law. The distinction between obligations of con-
duct and obligations of result derived from civil law
systems and, more particularly, from French law, which
treated the former as being in the nature of “best efforts”
obligations—such as those of a doctor towards a
patient—and the latter as being tantamount to guarantees
of outcome. For instance, a structural engineer’s obliga-
tion to construct a bridge that was adequate for certain
purposes was an obligation of result. The distinction
undoubtedly made some difference in terms of the burden
of proof, but the articles under consideration were not
concerned with that issue. 

36. It was perhaps significant to note that, in borrowing
the distinction from French law, the first Special Rappor-
teur, Mr. Ago, had reversed the consequences that were to
be inferred from it. Whereas, in French law, an obligation
of conduct was the less stringent of the two, the inference
to be drawn from the scheme in articles 20 and 21 was
that, if a negative result did not occur, there was no
breach. In other words, the obligation of conduct was
more stringent than the obligation of result. The criterion
adopted by Mr. Ago was not, as in French law, that of risk
but one of determinacy. That aspect of the issue was, per-

11 C. Tomuschat, “What is a ‘Breach’ of the European Convention on
Human Rights?”, The Dynamics of the Protection of Human Rights in
Europe—Essays in Honour of Henry G. Schermers, vol. III (Dordrecht/
Boston/London, Martinus Nijhoff, 1994), pp. 315-355.

haps, merely an intellectual curiosity, but it did imply that
some uncertainty about the distinction had already arisen
at an early stage.

37. A further problem was that the distinction appeared
to have no consequences in terms of the rest of the draft
articles. In that respect it was unlike the distinction
between continuing and completed violations, which did
have important consequences in that breaches in the
former category gave rise to the obligation of cessation. In
proposing the deletion of a distinction that, although
familiar, was somewhat uncertain and, moreover, did not
seem to entail any consequences within the framework of
the draft articles, he was not proposing that the distinction
should not be used at all, but rather that it should be trans-
ferred to the area of primary rules.

38. As to article 23, there seemed to be no reason to treat
obligations of prevention, at least prima facie, as anything
other than negative obligations of result. That was the
interpretation given to the concept in article 22, para-
graph 2, of the Vienna Convention on Diplomatic Rela-
tions, but not the one adopted by ICJ in the case concern-
ing United States Diplomatic and Consular Staff in
Tehran. The inference to be drawn from those conflicting
interpretations would seem to be that the obligation of
prevention was neither an obligation of conduct nor an
obligation of result. It could be either, depending on the
circumstances of the particular case. The Trail Smelter
arbitration, referred to in paragraph 87 of the report, pro-
vided another interesting example. Attempts to force
international obligations into one category or another
might, in his view, lead to confusion, and he therefore
believed that there was a definite case for deleting arti-
cle 21, paragraph 2. As for articles 20, 21, paragraph 1,
and 23, it was particularly gratifying to note that both the
French Government, in the comments and observations
received from Governments on State responsibility, and
French authors were, like himself, in favour of dropping
the basic distinctions between obligations of conduct,
result and prevention. His proposal for a new article 20
was also set out in paragraph 156 of the report. Para-
graph 1 reflected article 20 as adopted on first reading and
paragraph 2 reflected article 21, paragraph 1. The notion
of prevention was incorporated, for the moment at least,
as a form of obligation of result. The new article was
placed in square brackets because it might be thought to
relate to the classification of primary rules and because its
further consequences in terms of the rest of the draft arti-
cles remained unclear.

39. Article 18, paragraphs 3 to 5, and articles 24, 25
(Moment and duration of the breach of an international
obligation by an act of the State extending in time) and 26
(Moment and duration of the breach of an international
obligation to prevent a given event) had to be considered
together as a group, but he was not, at the present stage,
proposing to focus on the inter-temporal law issues aris-
ing in connection with article 18. Rather, he wished to
concentrate on articles 24 to 26. Article 25 differentiated
between “composite” and “complex” acts, and he was not
convinced that the distinction was helpful in the present
context. The first question to be answered was whether or
not a breach had occurred. The decision of ICJ in the case
concerning the Gabčikovo-Nagymaros Project, referred
to in some detail in paragraphs 103-106 of his report, pro-
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vided an example of a situation where the fine distinction
drawn in paragraphs 2 and 3 of article 25 would not seem
to be relevant.

40. With regard to the question of the moment of time at
which a breach occurred, relatively few breaches of inter-
national law took place in the twinkling of an eye; even
acts of torture or killing were bound to be of some dura-
tion. The use of the word “moment” was therefore unfor-
tunate. The distinction between a completed act and a
continuing one was far more relevant and should be
retained, although, once again, its precise application
would depend on the nature of the primary obligation
involved and on the circumstances of the case.

41. A problem arose in the case of situations where it
was clear that an obligation was going to be breached but
the actual moment of breach had not yet occurred. That
situation, described as “anticipatory breach” in United
Kingdom law and treated as a positive breach in German
law, was subsumed under the notion of repudiation, or
refusal to perform a treaty, dealt with in article 60 of the
1969 Vienna Convention. Although a case might be made
out for an equivalent definition in the context of the draft
articles, he did not, on balance, think that such a definition
was needed. Use of the word “occurs”, without going into
further detail, would be sufficient.

42. A further and more problematic distinction was that
between continuing complex acts, which might or might
not extend in time, and continuing composite acts, which
could not occur at one particular moment although they
could be completed by a certain moment. A composite act
consisted of a series of actions relating to what article 25
called “separate cases” which, taken together, constituted
a breach, regardless of whether each action individually
constituted a breach. The classic example was the adop-
tion of the policy of apartheid by means of a combination
of laws and administrative acts amounting to apartheid.
Certain crimes against humanity would also be composite
acts in that sense. Individual violations of human rights
could constitute individual breaches, but taken together
they might also amount to a consistent pattern of gross
breaches of human rights.

43. There was, of course, the case when the primary
obligation focused on an act that could only be defined as
composite, for example, genocide as distinct from a sim-
ple act of murder. But the draft articles as they stood were
not limited to obligations characterizing conduct as
wrongful by reason of its composite or collective nature:
crimes against humanity were defined by reference to the
aggravated nature of a course of conduct, yet the notion of
a composite act in the draft could apply to any obligation
breached by a series of actions relating to different cases.
That might seem odd. Clearly, the obligations in interna-
tional law that prohibited conduct by reference to its
aggravated nature and to its effects on a human group,
such as genocide, were extremely serious and the problem
of treating them as a collective act raised serious ques-
tions. On the other hand, it was not at all clear that there
was a need to treat in that way composite acts which were
composite only accidentally but related, for instance, to a
rule prohibiting conduct causing serious harm by air pol-
lution. Such conduct might well constitute a composite
act, but there was no reason why that should make any

particular difference. At a certain point, the harm crossed
a threshold and a breach was committed. From that stand-
point, there was no reason to treat composite acts any
differently from other kinds of act.

44. A problem also arose with the “accidental” concep-
tion of a composite act, that is to say, with what consti-
tuted the case. In the air pollution example, was the case
the causing of the air pollution as such or the construction
of 20 or 30 different factories that together caused the pol-
lution? It was hard to tell. But when the primary obliga-
tion spelled out certain conduct as being aggravated by
reason of its composite character, it was clear what the
case was.

45. Accordingly, it was useful to retain the notion of a
composite act, but such an act should be confined to cases
where the primary obligation defined the conduct as com-
posite, and it should be made clear that problems of the
moment and duration of breaches of obligations (“simple
obligations” perhaps) did not require any further elabora-
tion in the case of breaches that happened to be composite
but where that fact was not the essence of the wrong.
Paragraph 121 of the report cited the example of a State
exceeding its water quota, when it made no difference
whether the water was taken in a single lot or in 120
separate lots. But a different analysis was needed in the
case of those obligations that singled out conduct as
unlawful by reason of its composite character.

46. Complex acts were different from composite acts in
that they occurred in relation to the same case. For exam-
ple, a series of acts against an individual which, taken
together, amounted to discrimination constituted a com-
plex act. The first Special Rapporteur, Mr. Ago, had
needed the notion of a complex act in order to fit it in with
his construction of the exhaustion of local remedies rule.
Where that rule applied, the failure of local remedies was
the last step in the complex act constituting the wrong.
That was known as the “substantialist” theory of the
exhaustion of local remedies. The orthodox view of
exhaustion was the procedural view, namely, that the
wrong might have occurred but no international action
could be taken by way of a diplomatic claim or human
rights complaint prior to the exhaustion of local remedies.
That was the view taken in article 22 (Exhaustion of local
remedies), which treated exhaustion as part of the com-
plex act constituting the wrong and therefore as the culmi-
nation of the wrong. Indeed, the article had to do so, for
otherwise the Phosphates in Morocco case had been
decided rightly, because the only event after the critical
date had been the failure to exhaust the local remedies.

47. The problem was that, according to the normal
understanding, where an obligation was breached and the
exhaustion rule applied, the applicable international law
was the law applicable at the time the harm was done and
not at the time the local remedies were exhausted. Such
times were difficult to specify because of the different
ways in which local remedies could be exhausted or cease
to exist. Having treated complex acts as occurring only at
the time of the last act in the series, the draft could achieve
that result only by backdating the complex act to the first
act in the series. Article 18, paragraph 5, meant that the
act occurred only at the end, but that the applicable law
was the law in force at the beginning.
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48. The notion of a complex act did not refer to an act
defined as complex in a rule but rather to an act that hap-
pened to be complex. Hence, the question of the existence
of a complex act was a question of degree. There were far
fewer complex acts, as defined in article 25, than there
were composite acts. Composite acts were defined as
wrongs in very important norms, in the Convention on the
Prevention and Punishment of the Crime of Genocide for
example. That was not true of complex acts: they were a
new creation that had been incisively criticized by
Salmon.12

49. He would therefore delete the notion of complex
acts entirely: problems of breach could be resolved with-
out it, and the extraordinarily convoluted structure of the
inter-temporal law as it applied to such acts could also be
done away with. It followed that article 22 had to be
examined on its merits as the formulation of the exhaus-
tion of local remedies rule. 

50. The Commission was now left with a distinction
between completed and continuing acts and with the
notion of composite act. It had to solve the problem of the
inter-temporal law as it applied in those two cases, that is
to say, the problem dealt with in article 18, paragraphs 3
and 4, the question of complex acts (art. 18, para. 5) hav-
ing been deleted. The solutions adopted in the draft arti-
cles for the application of the inter-temporal law to
continuing and composite acts were essentially right, and
he had incorporated in them a proposal of the French
Government, in the comments and observations received
from Governments on State responsibility, that the appli-
cable inter-temporal principles should be tied in with the
relevant draft articles.

51. To sum up, the new article 24 would draw a distinc-
tion between completed and continuing wrongful acts,
and paragraph 1 would incorporate what had previously
been in article 18, paragraph 3. But paragraph 1 had to be
contrasted with continuing wrongful acts, which
remained breaches for as long as the international obliga-
tion remained in force. The reason for including the pro-
viso “Subject to article 18” in paragraph 2 was that a
situation might arise in which a continuing wrongful act
had begun prior to the entry into force of the substantive
obligation and had continued thereafter. Obviously the act
became wrongful only when the obligation came into
force. Paragraph 2 incorporated the substance of arti-
cles 25 and 18, paragraph 4, as adopted on first reading.

52. As to the obligation of prevention and the duration
of a breach thereof (art. 26), such obligations could nor-
mally be analysed as obligations of result, but the point
was probably irrelevant for present purposes. Article 26
treated breaches of such obligations as necessarily being
continuing wrongful acts. That was a mistake: some
breaches might be continuing acts but others not, depend-
ing on the context. For example, if there was an obligation
to prevent the disclosure of a piece of information, the dis-
closure of the information marked the end of the matter.
There was no reason for treating anything occurring sub-
sequently as a wrongful act. In other cases, such as an

12 J. J. A. Salmon, “Le fait étatique complexe : une notion contes-
table”, Annuaire français de droit international, 1982 (Paris),
vol. XXVIII, pp. 709-738.

obligation to prevent intrusions into diplomatic premises,
the breach would obviously be a continuing one. The new
article 24, paragraph 3, therefore dealt with the question
of continuing breaches of obligations of prevention; it
would also have to be subject to article 18.

53. The new article 25 dealt with the notion of compo-
site acts as now more narrowly defined, adopting the solu-
tion to the inter-temporal problem set out in paragraph 2,
and again subject to article 18. The problem was a
complicated one and he hoped that the new text was
sufficiently clear.
54. In the original conception, the exhaustion of local
remedies was the last step of the complex act constituting
the breach, and the breach therefore occurred only after
exhaustion. But the failure of local remedies might not be
an independent breach of international law at all. The
national court denying a remedy might be acting fully in
accordance with domestic law: the breach had already
occurred and the court was merely confirming that there
was nothing more that it could do. However, that was not
always the case, and he would therefore be reluctant to
treat the article 22 debate as a split between the “pro-
ceduralist” and the “substantialist” understandings. In
some cases the failure of local remedies was itself part of
the breach, for example if it constituted a further or culmi-
nating instance of discrimination; in other cases it was
not. The Commission need not take a position on the
point. The normal understanding was that the exhaustion
of local remedies was a prerequisite to an international
claim in certain cases, but the Commission was not
required to define those cases in detail in the draft articles
on State responsibility. It would have to do so in the case
of diplomatic protection, which was a specific arena for
the exhaustion rule. However, it was not the only such
arena, for the rule might also apply to breaches of human
rights obligations involving individual complaints but not
involving breaches of such obligations defined as com-
posite acts. In its work on diplomatic protection the Com-
mission would have to deal with the range of questions
raised by the exhaustion rule. On the basis of the “pro-
ceduralist” understanding it might be argued that the rule
had no place in the present draft articles, but to drop it
might be regarded as provocative. It should therefore be
kept, but in the form of a saving clause. No one had pro-
posed that it should be deleted, but several Governments,
in the comments and observations received from Govern-
ments on State responsibility, had argued against the way
in which it was presented in the original chapter III. He
had therefore retained article 22 as a “without prejudice”,
provisionally placed at the end of chapter III as article 26
bis.
55. The comment had been made that his second report
was very long, and had produced a rather small set of arti-
cles. Each issue had to be treated on its merits and he had
looked for new things to say about the breach of an inter-
national obligation (paras. 149 et seq.). But by and large
the question of whether a breach had occurred should be
referred to the primary rule and to its interpretation and
application. For most purposes the question whether a
breach had occurred arose, as it were, prior to the draft
articles. That explained the sense of artificiality experi-
enced in reading the original chapter III. In any event, his
proposed chapters IV and V were bigger than the original
ones. Chapter III was a classic example of the over-refine-
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ment of draft articles and it would benefit from a simpler
approach.

56. The CHAIRMAN thanked the Special Rapporteur
for his introductory comments, which had provided the
Commission with excellent guidance through the compli-
cated matters dealt with in the draft articles. Before initi-
ating a formal discussion, he would invite the members of
the Commission to raise points of clarification.

57. Mr. HAFNER said he agreed with the Special Rap-
porteur that the Commission should not deal with the clas-
sification of primary rules if there were no consequences
in secondary rules. The Special Rapporteur had cited the
example of obligations of conduct and of result as having
no secondary consequences. However, article 22 still con-
tained legal consequences only for one of the two catego-
ries. Was the Special Rapporteur’s position an an-
ticipation of his view on the exhaustion of local remedies
rule?

58. Mr. CRAWFORD (Special Rapporteur) said it was
not accurate to say that the exhaustion of local remedies
rule applied only to obligations of result; it also applied to
obligations of conduct in the case of diplomatic protec-
tion. For example, a specific obligation towards an alien
not to expropriate particular property would certainly be
subject to the rule. The fact that article 22 was limited to
obligations classified as obligations of result, and espe-
cially as extended ones, was another reason for eliminat-
ing it.

59. Mr. BROWNLIE said that the Special Rapporteur
had gone far in purging the faults in chapter III deriving
from the fact that the first Special Rapporteur, Mr. Ago,
had adopted the vehicle of distinction between primary
and secondary rules and then propounded a number of
articles which confused the two types of rule. The current
Special Rapporteur had therefore dumped the concept of
complex acts. However, he had been less than thorough in
his purge: the concept of continuing acts faced exactly the
same problems as did some of the concepts already
eliminated or fenced in. Could the Special Rapporteur
explain why he had halted his purge?

60. Mr. CRAWFORD (Special Rapporteur) said that the
point was a legitimate subject of debate. The notion of
continuing acts did have a consequence in State respon-
sibility in the context of cessation. To leave it out of the
draft articles might be thought odd. Nevertheless, he was
not convinced that there was not an extended obligation of
cessation, or perhaps an active mode of restitution; the
distinction between cessation and restitution was very
difficult to draw. He therefore reserved the possibility of
further development of the question in part two.

61. Mr. AL-KHASAWNEH said that he would like the
Special Rapporteur to clarify his explanation of the rela-
tivity of the distinction between continuing and com-
pleted acts. The problem was that the moment of
completion was never an isolated moment. If the Com-
mission intended to refine the concepts to such an extent,
it might fall into the trap of not leaving anything to the
judges.

62. Mr. CRAWFORD (Special Rapporteur) said that his
answer was essentially the one he had just given to

Mr. Brownlie. Those questions were relative but part of
the conceptual framework of the way people thought
about breach; it was worth keeping them in play even if
almost all matters of their interpretation and application
were to be referred to the primary rules and to the persons
applying those rules.

The meeting rose at 1 p.m.
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State responsibility1 (continued) (A/CN.4/492,2 A/
CN.4/496, sect. D, A/CN.4/498 and Add.1-4,3 A/
CN.4/L.574 and Corr.1 and 3)

[Agenda item 3]

SECOND REPORT OF THE SPECIAL RAPPORTEUR (continued)

1. The CHAIRMAN, recalling that the Special Rappor-
teur had proposed considering his second report on State
responsibility (A/CN.4/498 and Add.1-4) under three
clusters of articles, invited the Commission to begin with
the first cluster, consisting of articles 16 (Existence of a
breach of an international obligation) and 18 (Require-
ment that the international obligation be in force for the
State), corresponding to articles 16, 17 (Irrelevance of the
origin of the international obligation breached), 19 (Inter-
national crimes and international delicts), paragraph 1,
and 18, paragraphs 1 and 2, adopted by the Commission
on first reading.

1 For the text of the draft articles provisionally adopted by the Com-
mission on first reading, see Yearbook ... 1996, vol. II (Part Two), p. 58,
document A/51/10, chap. III, sect. D.

2 Reproduced in Yearbook ... 1999, vol. II (Part One).
3 Ibid.


