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2596th MEETING

Friday, 2 July 1999, at 10.05 a.m.

Chairman: Mr. Zdzislaw GALICKI

Present: Mr. Addo, Mr. Al-Baharna, Mr. Al-
Khasawneh, Mr. Baena Soares, Mr. Candioti, Mr.
Crawford, Mr. Dugard, Mr. Economides, Mr. Goco, Mr.
Hafner, Mr. He, Mr. Kabatsi, Mr. Kateka, Mr. Kusuma-
Atmadja, Mr. Lukashuk, Mr. Pambou-Tchivounda, Mr.
Sreenivasa Rao, Mr. Rodriguez Cedefio, Mr. Rosenstock,
Mr. Simma, Mr. Yamada.

Closure of the International Law Seminar

1. The CHAIRMAN invited Mr. Von Blumenthal,
Director of the International Law Seminar, to address the
Commission on the occasion of the closing ceremony of
the thirty-fifth session of the seminar.

2. Mr. von BLUMENTHAL (Director of the Interna-
tional Law Seminar) expressed gratitude to all those who
had helped to make the Seminar a meaningful event. For
35 years, the Seminar had provided a unique opportunity
for young lawyers to acquaint themselves with the tech-
niques of codification of international law. He trusted that
the work of the Commission would remain a lasting
source of inspiration to the participants in the thirty-fifth
session. Like earlier participants, some of them might one
day have the privilege of also becoming members of the
International Law Commission.

3. Mr. TAAL, speaking on behalf of his fellow partici-
pants, thanked all the members of the Commission for
their help and advice and for sharing with them their
experience and knowledge.

4. Mr. KATEKA requested copies for the members of
the Commission of the reports produced by the partici-
pants in the Seminar individually and in groups.

5. The CHAIRMAN said he joined in the good wishes
addressed by the Director of the Seminar to the partici-
pants and thanked them for the interest they had shown in
the Commission’s work.

The Chairman presented participants with certificates
attesting to their participation in the thirty-fifth session of
the International Law Seminar.

Unilateral acts of States (continued) (A/CN.4/496,
sect. C, A/CN.4/500 and Add.1,' A/CN.4/L.588)

[Agenda item 8]
SECOND REPORT OF THE SPECIAL RAPPORTEUR (concluded)

6. Mr. AL-KHASAWNEH said that the second report of
the Special Rapporteur on unilateral acts of States (A/
CN.4/500 and Add.1) was very commendable, although
he did not think that the topic was really ready for codifi-
cation. The Special Rapporteur tried to negotiate his way
through a terra incognita, not so much because of the
absence of a theoretical basis for the question, but
because, as the Special Rapporteur pointed out in para-
graph 23 of his second report, State practice in that area
had never been systematically studied. Such a study was
all the more difficult because the sources were often scat-
tered in chancelleries or even non-existent, since States
did not always deem it necessary to leave a written, pub-
lished trace of their unilateral acts. In view of all those dif-
ficulties, it might even be asked whether it was feasible to
conduct such a study.

7. To be sure, the absence of such a study of State prac-
tice had not prevented ICJ from ruling on the question of
the nature of unilateral acts in the Nuclear Tests, the Fron-
tier Dispute or the Military and Paramilitary Activities in
and against Nicaragua cases, but it had done so ex post
facto and taking into account relevant facts. That contex-
tual approach was not available to legislators who, before-
hand, wanted to provide an objective yardstick against
which the intent of States to assume duties vis-a-vis other
States could be ascertained. Formalism was not helpful
either, since not all unilateral acts subscribed to formal
requirements; in fact, many of them were formulated
ambiguously, that being part of the art of diplomacy.
Hence, the Special Rapporteur’s attempt to draw analo-
gies with the law of treaties was not always convincing.
For example, concerning the concept of promise, he
might have done better to seek private-law analogies.

8. Following those general observations, he said that he
had a number of specific comments to make. First of all,
there was no need to deal with unilateral acts by interna-
tional organizations because that was outside the scope of
the topic. However, when unilateral acts of States were
addressed to international organizations, there was no rea-
son why the latter should be treated differently from
States. When a declaration was made erga omnes, it was
less clear whether it should also be presumed to include
international organizations. The intent of the State making
the declaration obviously played an important part in that
case. It was difficult to derive a uniform rule from the
judgments of ICJ: after having found, in the Nuclear Tests
cases, that a declaration could be made erga omnes, the
Court had refused, in the case concerning Military and
Paramilitary Activities in and against Nicaragua, to
accept the declaration which the “Junta of the Govern-
ment of National Reconstruction” in Nicaragua had
addressed to OAS as a legal commitment.

! Reproduced in Yearbook ... 1999, vol. 11 (Part One).
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9. On another point, he disagreed with the Special Rap-
porteur’s assertion in paragraph 55 of his second report
that publicity was a defining element of a unilateral act
because that was at variance with the practice of States,
which by no means systematically published all their
declarations.

10. With regard to representatives of States that were
empowered to formulate unilateral acts, the Special Rap-
porteur was trying to strike a balance between a restrictive
approach, which might be justified, and the desire to build
confidence in international relations by stressing the con-
cept of good faith. There again, it would be useful to
examine State practice more systematically.

11.  With respect to the validity of unilateral legal acts
and, in particular, the expression of consent and causes of
invalidity, the Special Rapporteur followed the model
provided by the law of treaties, although he was aware of
the qualitative differences between the regime of treaties
and that of unilateral acts. For example, he argued that
fraud or corruption were even more likely to arise in the
sphere of unilateral acts than in that of treaties, although
it might be asked how that was to be reconciled with the
restrictive approach to unilateral acts. Once again, there
was a need for more systematic consideration of State
practice.

12.  Mr. Sreenivasa RAO said that he supported the idea
of referring the study of the topic, including the draft arti-
cles proposed by the Special Rapporteur in his second
report, to a working group. The working group should
also study the methodology to be adopted for further
deliberations, since the Commission had not yet taken any
decision on the matter.

13.  With regard to the contents of the text, a sharper dis-
tinction should be drawn between acts which produced
legal effects and those which did not and between politi-
cal and legal acts. There were analogies with the topic of
reservations to treaties, which might assist the Commis-
sion in its review. The second report of the Special Rap-
porteur had made a useful contribution by identifying acts
which did not come within the scope of the study and
which could not therefore be deemed unilateral autono-
mous acts intended to create legal effects.

14. Several references had been made to declarations on
or in the context of nuclear disarmament. In his opinion,
much thought usually had been given to those statements;
they were very earnest and deserved attentive consid-
eration when studying unilateral acts.

15. The very nature of the topic meant that, in all likeli-
hood, it would not be investigated exhaustively and, at all
events, should not remain on the Commission’s work pro-
gramme for too long. The Special Rapporteur had defined
the scope of the topic and the Commission should draft a
declaration on the nature and effects of unilateral acts
fairly quickly and submit it to the Sixth Committee for
approval.

16. Turning to the draft articles proposed by the Special
Rapporteur, he considered that, as Mr. Hafner had noted
(2595th meeting) with reference to draft article 2 (Unilat-
eral legal acts of States), unilateral acts could give rise to

rights as well as to legal obligations. Perhaps that provi-
sion should say so.

17. With regard to draft article 4 (Representatives of a
State for the purpose of formulating unilateral acts), the
rules applying to the law of treaties might constitute a
valuable source of guidance when it came to deciding
which representatives of a State might formulate unilat-
eral acts. The limits of its representatives’ powers should
also be scrutinized. In draft article 5 (Subsequent confir-
mation of a unilateral act formulated without authoriza-
tion), it should be made clear that the article 7 in question
was article 7 of the 1969 Vienna Convention; it was not
sufficient to say so in the commentary. Lastly, the ques-
tion dealt with in draft article 7 (Invalidity of unilateral
acts), subparagraph (g), including the compliance of con-
sent with constitutional procedures, should be considered
in depth.

18. Mr. GOCO said that it would be overly restrictive to
apply the rigorous rules of the law of treaties, as they
stood, to unilateral acts.

19. Mr. KATEKA, referring to the question of the cir-
cumstances in which the person making a unilateral dec-
laration could be regarded as a representative of a State,
recalled that, when the United Nations Convention on the
Law of the Sea was being negotiated, the Secretary of
State of the United States of America, Mr. Henry
Kissinger, had promised that the United States would
finance the parallel system in order to persuade some
States to accept it,> but the Government of the United
States had gone back on that declaration.

20. Mr. Sreenivasa RAO said that the context in which
a declaration was made also had to be borne in mind.
When States were negotiating an agreement, the Govern-
ments concerned had to be able to consider the results of
negotiations and endorse them, as they knew that any
agreement which had been signed would usually have to
be ratified by parliament.

21. Other questions also arose such as whether the
author of a unilateral act producing legal effects could
determine those effects through another unilateral act. In
other words, was it possible to undo what had been done
with equal ease? That moot point led some people to
doubt that unilateral acts could have legal effects.

22. Mr. PAMBOU-TCHIVOUNDA said he agreed with
Mr. Sreenivasa Rao that the methodology to be adopted
for further consideration of the topic should be defined
more precisely. In terms of substance, the autonomous
nature of a unilateral act was the main problem. That
autonomy had to be considered first in relation to the con-
text, or environment, of the act and, in that respect, it was
extremely difficult to say whether or not a unilateral act
was a political act. The context might also be that of the
domestic jurisdiction of a State, for example when a dec-
laration was made in an isolated piece of internal legisla-
tion on which an obligation to inform other States was to
be based. Admittedly, the act through which that informa-
tion was communicated could be regarded as an autono-

2 See Official Records of the Third United Nations Conference on the
Law of the Sea, vol. VI (United Nations publication, Sales
No. E.77.V.2), p. 132, document A/CONF.62/L.16.
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mous act, but it had to be acknowledged that that
autonomy was limited. After all, autonomy also had to be
appraised in terms of the context of international law
itself. For example, when France, a colonial Power, had
stated that it was going to grant independence to its Afri-
can colonies, an act which was a prime example of a
political act, its declarations could not be divorced from
the debates which had been held on decolonization during
the United Nations Conference on International Organi-
zation (San Francisco Conference) and in the United
Nations itself. With reference to a matter raised by the
Special Rapporteur, questions could also be asked about
the forms which the publicity of such declarations had to
take. The progress achieved in means of communication,
to which Mr. Goco had referred (2595th meeting), meant
that the concept of publicity must be reconsidered so that
its limits could be determined.

23. In conclusion, he thought that the Special Rappor-
teur and the working group had to discuss in detail how to
relativize the scope of the criterion of autonomy and give
politics its rightful place.

24. Mr. Sreenivasa RAO, referring to Mr. Kateka’s
comment on Mr. Kissinger’s promise during the lengthy
negotiation of the United Nations Convention on the Law
of the Sea, said that a distinction should perhaps also be
made between the case in which the Government which
reneged on an undertaking was the same as that to which
the minister of foreign affairs who had made it had
belonged and the case in which the promise was retracted
by a new administration.

25. Mr. CRAWFORD said he agreed with the comment
that the scope of the draft articles was too narrowly cast at
the current time. It was not the function of the Commis-
sion to point to a problem, to define, so to speak, the least
problematic part of it and then to pretend that the rest of
the problem did not exist. He feared that the second report
did precisely that. The definition of unilateral legal acts
excluded the equivocal act, in other words, a public state-
ment which was made by a State with the intention of cre-
ating legal obligations, but which was, unfortunately,
badly drafted. One of the functions of the draft articles
was to propose rules of interpretation with respect to
equivocal legal acts, but they were excluded a priori from
the scope of the topic by the definition. In fact, one of the
rules of interpretation that did exist went back to the
Anglo-Iranian Oil Co. case in which ICJ had laid down a
principle of interpretation that differed from the rules of
interpretation of treaties. The definition proposed in the
draft articles thus excluded one of the existing rules from
the scope of the topic.

26. The difficulty was even greater with respect to
estoppel: he agreed with what Mr. Pellet had had to say
(2594th meeting) on that subject. It was true that the gen-
eral principal of estoppel, which seemed to have been rec-
ognized in international law, had a scope wider than that
of the subject of unilateral legal acts. The reason was that
estoppel applied to representations which could be made
even by implication or by conduct in certain circum-
stances and which would not necessarily amount to uni-
lateral legal acts. It was also necessary, however, to look
at the range of issues which arose with respect to state-
ments of States. Not all estoppels arose from positive

statements. Assuming that the topic was concerned with
the subject matter of representations or promises made by
States in circumstances in which they intended to be taken
seriously, and that it was limited thereto, there were still
connections with other sorts of statements, remarks, com-
ments, undertakings, etc. To the extent that the topic was
treated as a sort of antechamber of the law of treaties, it
failed to reflect the reality. One possibility would be to use
the definitions to make up a recipe for States to avoid all
unilateral legal acts as defined by the Commission and
engage only in other sorts of acts which, although they
might have legal consequences, were not obvious cases of
unilateral legal acts.

27. There was no doubt that there was some law-making
to do, but the Commission could not rely simply on the
analogy with the law of treaties, which might indicate
some things to include as well as some things to avoid. It
would have to rely on the legal traditions of the various
legal systems that affected the way in which representa-
tions, promises and the like were treated. That had been
true in the field of State responsibility, for example, under
part one, chapter V, of the draft articles,® and it was also
true in respect of unilateral legal acts.

28. The civil law legal systems had a substantial tradi-
tion of treating unilateral promises as binding and certain
legal elements derived from that tradition must be taken
into account. The common law legal systems generally
did not treat such statements as binding and there was
therefore no autonomous category of unilateral legal acts
in the common law system, but it had tried to fill that gap
and to deal with the problem of good faith arising from the
non-binding character of unilateral statements by reason
of the doctrine of estoppel. The problem was that both of
those traditions were currently reflected in modern inter-
national law. The binding effect of a unilateral statement
was illustrated in the Nuclear Tests cases and the doctrine
of estoppel in a series of decisions incorporated in inter-
national law.

29. One of the Commission’s functions was to rational-
ize that situation. At the current time, it did not make any
sense from the legal point of view because, if a unilateral
statement was binding by itself, then there was no need
for the doctrine of estoppel. It was not surprising that the
doctrine of estoppel had been invented by a system that
did not have the other rule. But it was possible that there
were elements of the notion of estoppel in the context of
representations and promises which could be incorpo-
rated in a coherent legal doctrine. For example, it seemed
to be a mistake to assume that, because some unilateral
statements were like treaties, all unilateral statements
were irrevocable except with the consent of the persons to
whom they were addressed. Some might be, but not nec-
essarily all. Of course, if another party had relied on a uni-
lateral legal statement to its detriment, the irrevocability
of the representation came into question. So there was
more to be done on that subject, which was of value only
if it was treated sufficiently broadly.

30. Mr. KUSUMA-ATMADIJA, replying to the point
made by Mr. Goco that, in certain States, the President,
Vice-President and minister for foreign affairs normally

3 See 2593rd meeting, footnote 6.
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did not need authorization to conduct relations with other
countries, said he wished to share with the Commission
his own experience in that regard.

31. In Indonesia, a minister needed authorization from
the minister for foreign affairs to conclude agreements
with his foreign counterparts, the purpose being to ensure
coordination within the various ministries. In the late
1980s, when he had still been in office as minister for for-
eign affairs, the Indonesian minister of technology had
indicated that he wished to make an agreement with his
counterpart from the United States. As there was no
equivalent in the United States of a minister of science
and technology, the Indonesian ambassador to that coun-
try at the time had held to the strict instructions he had
received from the minister for foreign affairs and had
refused to authorize the minister of technology to con-
clude the agreement on the grounds that the minister of
technology was not even able to explain what the agree-
ment would entail and with whom it would be concluded.
It was perfectly possible for a minister to conclude an
agreement subject to subsequent confirmation by the min-
ister for foreign affairs. The ambassador in office at the
time merely had to communicate clearly to the country
concerned the content of the contract.

32. The minister for foreign affairs could also repudiate
such an agreement, however. In another case,* a minis-
ter—the Secretary-General of the National Defense Secu-
rity Council of the Republic of Indonesia (NDSC)—had
made promissory notes without the necessary authority
because NDSC was not part of the Ministry of Finance
nor of the Central Bank. The promissory notes had
accordingly been null and void ab initio. The Indonesian
ambassador to the Syrian Arab Republic had made the
mistake of signing the promissory notes, although it was
usually consular officers who confirmed that the signature
of such documents was valid. The ambassador had been
repudiated and the promissory notes had not been
honoured, thus creating a great deal of confusion. But he,
as Minister for Foreign Affairs, had held firm because it
had been a scam aimed at confusing the public and the
markets. The repudiation had been published in the news-
papers, but not in the Official Gazette. As an even more
effective alternative, the Central Bank had warned all
bankers in the hope that prudent people would not buy
promissory notes that would not be honoured. That type
of situation had occurred again and again, even in the
1990s.

33. Mr. SIMMA, supported by Mr. AL-BAHARNA,
said that the working group should commission the Sec-
retariat to compile State practice in the field of unilateral
acts. Of course, that should have been done before the
Commission took up the issue.

34. Secondly, the discussion had given him the impres-
sion that quite a few members of the Commission who
had spoken about State practice with regard to unilateral
acts had referred really to the practice of ICJ, citing the
Nuclear Tests cases, the case concerning Military and
Paramilitary Activities in and against Nicaragua, etc.

4 See American Journal of International Law (Washington, D.C.),
vol. 91, No. 4 (October 1997), pp. 738-740.

There was ample State practice which had not gone before
the Court, but which was nevertheless relevant.

35. The working group should also give serious atten-
tion to the idea of changing the course of the enterprise by
giving the end product the form of an expository study
along the lines of the idea advanced by Mr. Sreenivasa
Rao. The approach of drafting articles that followed or
paralleled the 1969 Vienna Convention should be discon-
tinued.

36. Mr. KATEKA said that he supported the first part of
the proposal made by Mr. Simma. A Secretariat study
would be welcome, but an expository code at the present
stage might be a bit premature. What was clear was that
having a convention on unilateral acts was out of the
question. The Commission should be open-minded about
other forms of lesser instruments. The experience with the
codification of the law of treaties did not recommend the
drafting of expository codes. The Commission should
give itself time before deciding on the form to be taken by
the instrument.

37. Mr. RODRIGUEZ CEDENO (Special Rapporteur),
summing up the debate, said that he had gained a number
of impressions from the Commission’s deliberations.
First, its members agreed that the topic was not yet “ripe”
enough for codification, if one could use that term. Sec-
ondly, on the assumption that the codification work went
ahead anyway, some members would prefer to adopt a
restrictive standpoint on the topic, while others saw it in
broader terms. Thirdly, opinions were divided as to the
form that the text being drawn up should take. As had just
been said, it was clearly too soon to come to a decision on
that point because it was difficult to predict the course that
the Commission’s considerations would take.

38. He recalled that the topic under discussion already
had a certain history. The Commission had decided at its
forty-ninth session to establish the Working Group which
had produced some broad guidelines,’ and at its fiftieth
session, the first report of the Special Rapporteur® on the
basic aspects of unilateral acts of States, i.e. on their
definition and constituent elements, was submitted. The
basic stumbling point was knowing whether to establish
specific arrangements for unilateral acts of States in addi-
tion to the 1969 Vienna Convention. The fact was that
such acts did exist and were not always fully covered by
the Convention, and Convention members held varying
opinions on the matter. The Convention remained the
absolute reference, not only with regard to the codifica-
tion work, but also in terms of the method to follow. The
1986 Vienna Convention was simply a by-product of the
1969 Vienna Convention, from which it did not differ in
scope.

39. The 1969 Vienna Convention nevertheless applied
fully to unilateral acts of States considered from the stand-
point of their validity. Such acts were also subordinate to
the expression of consent and remained subject to the
causes of invalidity listed in the Convention (error, fraud,
corruption, constraint, etc.). Mr. Dugard had referred to

3 See Yearbook ... 1997, vol. II (Part Two), chap. IX, sect. B.3, pp. 65-
66.

% Yearbook ...1998, vol. 11 (Part One), document A/CN.4/486.
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another cause of invalidity, namely, conflict between a
unilateral act and decisions of the Security Council.
Clearly, what was intended were binding decisions of that
body. It was an interesting and constructive idea worthy
of further examination.

40. Issues which seemed to have been settled at the fif-
tieth session of the Commission had been brought up
again for discussion, in particular that concerning the rela-
tionship between a legal unilateral act and the formation
of custom. It was precisely in that context that the ques-
tion of an act’s autonomy arose. For him, that autonomy
had two aspects: autonomy with regard to rules, and exis-
tential autonomy, meaning that an act was actually formu-
lated regardless of the reaction of its addressee. In truth,
no act was really autonomous, in that it always came
within the realm of the law. On the other hand, it was evi-
dent that a unilateral act became ‘“bilateralized”, so to
speak, once it was recognized by another State. That did
not prevent it from existing as soon as it was formulated,
independently of such recognition.

41. One member of the Commission had referred to a
situation involving silence and assent on the part of the
addressee State. Silence was not strictly a legal act,
although it produced legal effects. The element of intent
was missing. A great deal of jurisprudence existed on the
matter. It was an issue that would require further work
aimed at excluding from the scope of study everything
that did not fall precisely within the definition given at the
beginning.

42. Mr. Pambou-Tchivounda had spoken of the differ-
ence between a legal act and a political act. He seemed to
believe that any act was political and that certain political
acts were legal. The classic example involved the nega-
tive guarantees given by the nuclear Powers to non-
nuclear-weapon States. The topic was vast. Even its
delimitation was difficult, as it was impossible to draw a
distinction between a legal act and a political act without
interpreting the author’s intentions. Could it, incidentally,
be said that a political act was autonomous? The working
group would have to try to define more accurately what
was meant by “legal effect” and “autonomous act”.

43. For some members, the definition given in draft arti-
cle 2 was too restrictive because it stated simply that a
unilateral act was formulated “with the intention of
acquiring international legal obligations”. Could it be
maintained, for example, that a blockade imposed by
State A on State B established obligations for State C? A
declaration of neutrality posed a similar problem: it had
effects for other States only if they ratified it, either by
their conduct or through a formal act. He had already
advised against referring in the draft articles to acts by
which a State incurred obligations on behalf of a third
party State, which were the concern of conventional law.

44. Several drafting proposals had been made. Some
members had suggested combining draft articles 1 and 2.
There was no doubt that the two provisions, one dealing
with the scope of the articles and the other with the defi-
nition of unilateral legal acts of States, were of necessity
complementary. He preferred to keep the two provisions
separate and felt that, in any event, the most important

consideration was to maintain the logical connection link-
ing one to the other.

45. A proposal had also been made to include in the
draft a provision similar to article 3 of the 1969 Vienna
Convention, in order not to deny the existence of other
acts having legal effects. That provision was understand-
able in the Convention, which dealt not with conventional
law in general, but specifically with the law of treaties,
and thus had to allow for acts which did not come spe-
cifically within its scope. In the present case, however, the
definition given in draft article 1 covered all unilateral
acts having legal effects, meaning all conceivable acts. As
to acts of international organizations, they should be
excluded, as advised in the commentary to draft article 1,
unless a purely formal definition was used.

46. Questions had also been raised about the concepts of
publicity and notoriety. He regarded the two terms as vir-
tually synonymous, although notoriety could be referred
to in the case of a declaration erga omnes. Publicity
related more to the State to which the act in question was
addressed, which must be aware of the act in order for it
to produce effects. The publicity for an act should thus be
regarded as containing one of its constituent elements.

47. Concerning Mr. Dugard’s question about the use of
the term “international community” in draft article 2, he
said that international life was evolving towards the estab-
lishment of an international society, a phenomenon he
regarded as inevitable. As evidence, there were the major
areas of common concern which had emerged, such as
human rights and the environment, and which no longer
came under national jurisdiction. The issue was a socio-
logical one which certainly required further consideration
and whose importance was highlighted by the growing
influence of multilateralism in the modern world.

48. In conclusion, he said there was a need to set up a
working group that would define unilateral acts of States
and clarify their constituent elements. For the time being
it would be best to keep the draft articles in their current
form, which was the one best suited to the Commission’s
discussions. There was also a need to become better
informed about the practice of States and how they
viewed, received and responded to unilateral acts. The
Secretariat should be asked to carry out a study of State
practice and present it in summary form. Perhaps, through
the Secretary-General, it could send a questionnaire to the
Member States. That, of course, would take a great deal of
time.

49. Mr. CRAWFORD said that he endorsed the idea of
having the Secretariat analyse State practice in respect of
unilateral acts and develop a questionnaire for that pur-
pose. However, his preference would be for a very general
study, without restrictions, and for a questionnaire that
was not based on any a priori position.

50. The CHAIRMAN announced the composition of
the Working Group. In accordance with custom, it would
be chaired by the Special Rapporteur.

The meeting rose at 12.55 p.m.




