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the extent to which the right to take countermeasures
should be limited to collective measures taken under the
auspices of the United Nations or of a regional organiza-
tion or whether they should be without prejudice to such
measures. The Drafting Committee had not been able to
reach agreement on that point. First, it involved complex
questions which had not been considered by the Commis-
sion or by the Special Rapporteur in his reports and the
Committee had not had enough time to study the questions
of principle involved adequately. Secondly, it would in any
case have been very difficult to state general rules applica-
ble to all situations. Thirdly, any venture in that direction
would have taken the Commission very far into the area of
progressive development. Fourthly, in the view of some
members of the Committee, the matter was in any case
outside the scope of the topic.

92. The last article of chapter II was article 55 [48]
(Termination of countermeasures) which corresponded to
paragraph 3 of article 50 bis proposed by the Special Rap-
porteur. It dealt with the case where the responsible State
had complied with its obligations under Part Two. There
were no grounds in such a case for maintaining counter-
measures and they should therefore be terminated.

93. Part Four of the draft (General provisions) consisted
of four articles.

94. The first was article 56 [37] (Lex specialis) which
corresponded to article 37 adopted on first reading. The
Drafting Committee had simplified the text of the article,
the purpose of which was to indicate the relationship
between the draft articles and other rules relating to State
responsibility, on the assumption that those rules had the
same legal rank, if not a higher rank as those embodied in
the draft articles. Under article 56 [37], the draft articles
did not apply where and to the extent that the conditions
for the existence of an internationally wrongful act or its
consequences were determined by special rules of interna-
tional law. The special rule would determine the extent to
which it derogated from the more general rules on State
responsibility set forth in the draft articles.

95. Article 57 (Responsibility of or for the conduct of an
international organization) had not been in the text adopted
on first reading. It had been adopted by the Drafting Com-
mittee at the fiftieth session of the Commission as article
A.> The Committee had changed only the opening clause
of the English text to bring it into line with the wording
used in other articles. The words “These articles shall not
prejudge any question” had been replaced by the words
“These articles are without prejudice to any question”.

96. With regard to article 58 (Individual responsibility),
the Drafting Committee had been unable to accept the pro-
posal made by some members of the Commission that a
paragraph should be inserted in article 51, as adopted on
first reading, providing for the “transparency” of States in
cases of serious breaches of obligations towards the inter-
national community as a whole. However, it had found it
useful to state in the context of the general provisions that
the articles did not address the question of the individual
responsibility under international law of any person acting
in the capacity of an organ or agent of a State. While that
could already be inferred from the fact that the articles

3 See footnote 3 above.

dealt only with the responsibility of States, the Committee
had considered that a specific provision would make the
point more clearly. That was the purpose of article 58,
which was also a “without prejudice” clause.

97. The Special Rapporteur had proposed an article
expressly stating that the articles did not affect the pri-
mary rules of which a breach might give rise to State
responsibility. That article, article B, had been entitled
“Rules determining the content of any international obli-
gation”. However, the relationship between primary and
secondary rules was complex and it could be held that
some articles impinged on questions relating to primary
rules. The Drafting Committee had found it impossible to
state the proposed principle in a short, concise and clear
way. It had therefore decided that it would be preferable
to deal with that issue in the commentary to Part One,
where it could be explained in greater detail. Article B had
therefore been deleted.

98. The last article in Part Four was article 59 [39]
(Relation to the Charter of the United Nations) which cor-
responded to article 39 adopted on first reading. During
the second reading, some members of the Commission
had found it unnecessary, while others had thought that,
since it had acquired special importance in the context of
the articles adopted on first reading, it would be better to
retain it with some modification. It now took the form of
a “without prejudice” clause and was not intended to
affect the relationship between the articles and the Charter
of the United Nations. In any case, that relationship did
not depend on features that could be said to be specific to
the issues dealt with in the draft articles.

99. As article 59 [39] was a “without prejudice” clause,
the Drafting Committee had found it useful, as suggested
by some members of the Commission, to delete the refer-
ence to Article 103 of the Charter of the United Nations
and to refer to the Charter as a whole.

100. The CHAIRMAN said that, as recommended by
the Chairman of the Drafting Committee, the Commis-
sion would simply take note of the report of the Drafting
Committee and take a decision on the draft articles on
State responsibility only at its next session. The substan-
tive discussion on the draft articles would therefore take
place at that session.

The meeting rose at 1.10 p.m.

2663rd MEETING

Thursday, 17 August 2000, at 3.05 p.m.

Chairman: Mr. Chusei YAMADA

Present: Mr. Baena Soares, Mr. Brownlie, Mr.
Candioti, Mr. Crawford, Mr. Dugard, Mr. Economides,
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Mr. Gaja, Mr. Galicki, Mr. Goco, Mr. Hafner, Mr. Kamto,
Mr. Kusuma-Atmadja, Mr. Lukashuk, Mr. Momtaz, Mr.
Pellet, Mr. Sreenivasa Rao, Mr. Rodriguez Cedefio, Mr.
Rosenstock, Mr. Simma, Mr. Tomka.

Draft report of the Commission on the work of its fifty-
second session (continued)*

CHAPTER IV. State responsibility (continued)* (A/CN.4/L.593 and
Corr.1 and Add. 1-6)

1. The CHAIRMAN announced that a brief exchange of
views could be held on the desirability of further action
regarding the report of the Drafting Committee (A/CN.4/
L.600), setting out the draft articles provisionally adopted
by the Drafting Committee on second reading.

2. Following a procedural discussion in which Mr.
BROWNLIE, Mr. DUGARD, Mr. ECONOMIDES, Mr.
GALICKI, Mr. GOCO, Mr. HAFNER, Mr. KUSUMA-
ATMADIJA, Mr. MOMTAZ, Mr. PELLET, Mr. Sreenivasa
RAO, Mr. RODRIGUEZ CEDENO, Mr. ROSENSTOCK,
Mr. SIMMA, Mr. TOMKA, and Mr. CRAWFORD (Spe-
cial Rapporteur) took part, the CHAIRMAN suggested
that the Commission might wish to take up the matter
briefly at the next meeting.

It was so agreed.

B. Consideration of the topic at the present session (continued)*

3. The CHAIRMAN invited members to resume consid-
eration of the paragraphs in chapter IV, section B.

Paragraph 8 (concluded)* (A/CN.4/L.593/Add.3)

4. The CHAIRMAN read out a proposal by the Special
Rapporteur for a new paragraph 8: “As regards existing
paragraph 2 (c), the Special Rapporteur recommended that
this simply provide for the award of damages by way of
satisfaction where appropriate. The words ‘in cases of
gross infringement’ unduly limited the normal functions of
satisfaction in respect of injuries which could not be qual-
ified as ‘gross’ or ‘egregious’; such a limitation was con-
trary to the relevant jurisprudence. In his view, the award
of substantial (and not merely nominal) damages in appro-
priate cases was an aspect of satisfaction. On the other
hand, paragraph 2 (c) did not include punitive damages, a
subject that would be taken up later in the context of a pos-
sible category of ‘egregious breach’. If awards of punitive
damages were to be allowed at all, special conditions
needed to be attached to them.”

Paragraph 8, as amended, was adopted.

Paragraphs 71 to 74

Paragraphs 71 to 74 were adopted.

* Resumed from the 2661st meeting.

Paragraph 75

5. Mr. HAFNER proposed that, in order to record cer-
tain objections voiced about article 46 bis, subparagraph
(D), a sentence should be added at the end of the para-
graph, to read: “However, the view was also expressed
that subparagraph (b) could create difficulties insofar as it
would require States to take precautionary measures with
regard to all possible kinds of breaches of international
law in order to obtain full reparation.”

6. Mr. CRAWFORD (Special Rapporteur) endorsed
that proposal.

Paragraph 75, as amended, was adopted.

Paragraph 76

Paragraph 76 was adopted.

Paragraph 77

7. Mr. SIMMA proposed that the word “general”, in the
third sentence, should be deleted and that the word
“taken”, in the fourth sentence, should be replaced by
“understood”.

Paragraph 77, as amended, was adopted.

Paragraphs 78 to 82

Paragraphs 78 to 82 were adopted.

Paragraphs 83 and 84

8. Mr. KAMTO suggested editing changes to the French
version of both paragraphs.

9. Mr. SIMMA proposed that in the first sentence of
paragraph 83, the words “historical abuses” should be
replaced by the words “abuses in the past”.

Paragraphs 83 and 84, as amended, were adopted.

Paragraphs 85 to 90

Paragraphs 85 to 90 were adopted.

Paragraphs 1 and 2 (A/CN.4/L.593/Add.4)

Paragraphs 1 and 2 were adopted.

Paragraph 3

10. Mr. PELLET proposed an editing change to the
French version of the fourth sentence and deletion of the
word “generally”. In the fifth sentence, the words “In the
normal case” should be replaced by “However”.

11. Mr. CRAWFORD (Special Rapporteur) endorsed
those proposals and said that to ensure concordance of
the fourth sentence, the English version should read:
“...could not absolutely insist on a specific form of
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satisfaction, though it was entitled to insist on some form
of satisfaction”.

It was so agreed.

12. Mr. ECONOMIDES said the last part of the last sen-
tence was unclear.

13. Mr. CRAWFORD (Special Rapporteur) said the
French version should be aligned on the English, which
drew a distinction between continuing performance of the
primary obligation and election as between the forms of
reparation.

14. In response to a query by Mr. Sreenivasa RAO, he
said the discussion outlined in paragraph 3 had been on the
different forms of reparation, namely restitution, compen-
sation and satisfaction, within the context of satisfaction.
Satisfaction itself could take different forms, and to avoid
confusion, they had subsequently been called modalities.
The last three sentences of the paragraph addressed the
much-debated issue of the extent to which the injured State
had the right to elect compensation or restitution. The third
and fourth sentences were concerned with whether the
injured State was entitled to specify the form of satisfac-
tion it desired: for example, prosecution of a specific offi-
cial. The Commission had taken the view that the injured
State did in general have the right to elect as between the
forms of reparation, but that that right was not to be carried
to the extent of allowing the injured State to dictate a spe-
cific modality of satisfaction, unless that modality was an
aspect of performance itself.

Paragraph 3, as amended, was adopted.

Paragraphs 4 to 6

Paragraphs 4 to 6 were adopted.

Paragraph 7

15. Mr. PELLET said that the reference to “delay”, in the
last sentence, should be to “undue delay”.

Paragraph 7, as amended, was adopted.

Paragraph 8

16. Mr. GALICKI said that the convention mentioned in
the paragraph should be properly referred to as the “Con-
vention on International Liability for Damage Caused by
Space Objects” as was the case in paragraph 33.

17. Mr. PELLET said there was no reason to use only
English terms in the third sentence of the French version
when perfectly valid French terms could be employed.

18. Mr. CRAWFORD (Special Rapporteur), referring to
Mr. Pellet’s comment, said that it was necessary to check
how the term “joint and several liability” was translated in
the Convention on International Liability for Damage
Caused by Space Objects, as the original wording in both
the English and the French would have to be used.

19. The CHAIRMAN said that the secretariat would
look into the matter.

Paragraph 8, as amended, was adopted.

Paragraphs 9 and 10

Paragraphs 9 and 10 were adopted.

Paragraph 11

20. Mr. BROWNLIE suggested that, in the third sen-
tence, the phrase “was complained of”” should be replaced
by “was the subject of complaint”.

Paragraph 11, as amended, was adopted.

Paragraph 12

Paragraph 12 was adopted with a minor editing
change.

Paragraph 13

Paragraph 13 was adopted.

Paragraph 14

Paragraph 14 was adopted with a minor editing
change.

Paragraphs 15 to 20

Paragraphs 15 to 20 were adopted.

Paragraph 21

Paragraph 21 was adopted with a minor editing
change.

Paragraphs 22 to 25

Paragraphs 22 to 25 were adopted.

Paragraph 26

21. Mr HAFNER said that the Latin phrase should be
non ultra petita.

22. Mr. PELLET said that, as the paragraph stood, only
the less orthodox opinion was reflected. He therefore sug-
gested that a further sentence should be added at the end,
to read: “Other members, however, felt that the principle
was an integral part of positive law.”

Paragraph 26, as amended, was adopted.

Paragraphs 27 to 31

Paragraphs 27 to 31 were adopted.
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Paragraph 32

23. Mr. SIMMA said that, in the context of the European
Convention on Human Rights, it would be more appropri-
ate to refer to an erga omnes partes obligation. Secondly,
the phrase “in a restrictive sense”, in the fourth sentence,
should be deleted, because the Commission had not dis-
cussed the right to invoke responsibility in those terms.

24, Mr. GAJA said he was opposed to adding the word
partes: the obligation could apply in contexts other than
that of the European Convention on Human Rights and a
gross violation of an erga omnes obligation could exist
without parties.

25. Mr. PELLET suggested that the paragraph should
open with the words “However” rather than “At the same
time”. Paragraph 32, after all, was qualifying the views
expressed in paragraph 31.

26. Mr. CRAWFORD (Special Rapporteur) endorsed
Mr. Pellet’s suggestion. As for Mr. Simma’s points, he
agreed about deleting the phrase “in a restrictive sense”.
On the other hand, he agreed with Mr. Gaja that the sen-
tence did not relate to the European Convention on Human
Rights alone, so the word partes was unnecessary. In addi-
tion, he would, on second thoughts, delete the end of the
third sentence from “while the home State”. The first part
of the sentence adequately explained the situation under
the Convention and further explanation was unnecessary.

27. Mr. HAFNER said the significance of the phrase “in
a restrictive sense” was that the right to invoke respon-
sibility concerned only States with a legal interest. Others
had that right only in certain circumstances. The “general
regime”, meanwhile, meant the regime of international
law and in fact related to the exercise of diplomatic protec-
tion. It explained the various rights States had vis-a-vis the
one and the same breach of international law.

28. Mr. CRAWFORD (Special Rapporteur) said Mr.
Hafner’s explanation had clarified the issue, but the
summary remained unclear and, considering the sentence
that followed, the proposed deletion was untenable. He
therefore suggested a new sentence following the words
“inter-State complaint” to read: “In addition the State of
nationality had the right to invoke the responsibility of
another State for injury to its nationals under general inter-
national law.”

29. Mr. ECONOMIDES suggested the following
rewording of the second half of the new sentence: “of the
State in question under the general regime of responsibil-
ity”.

30. Mr. CRAWFORD (Special Rapporteur) said that Mr.
Economides’ proposed amendment might well be better
than his own. He left it to the secretariat to decide.

Paragraph 32, as amended, was adopted.

Paragraph 33

Paragraph 33 was adopted.

Paragraph 34

31. Mr. GAJA said that the second sentence seemed
to be based on remarks of his, but, as the text stood, it
made no sense. He therefore suggested that the sentence
should be amended to read: “There may be a plurality of
wrongful acts by different States contributing to the same
damage.”

32. Mr. Sreenivasa RAO suggested that the same effect
would be achieved if the second half of the sentence were
simply deleted.

33.  Mr. GAJA said that his suggested amendment led on
naturally to the example of the Corfu Channel case, which
could be read in various ways.

Paragraph 34, as amended, was adopted.

Paragraph 35

34. Mr. PELLET said that it was inadequate to say that
certain general principles of law “included” domestic law
analogies. He would replace the word “included” by the
phrase “were based on”. Secondly, the phrase “were of
limited relevance” would be an improvement on “are less
relevant”.

Paragraph 35, as amended, was adopted.

Paragraph 36

35. Mr. PELLET wondered why only Parts One and
Two were mentioned at the end of the paragraph, and not
Part Two bis.

36. Mr. CRAWFORD (Special Rapporteur) said that the
substantial references were to Parts One and Two, but it
would be perfectly acceptable to replace those words by
the phrase “the whole of the text”.

Paragraph 36, as amended, was adopted.

Paragraph 37

37. Mr. BROWNLIE said that the word “of” had been
omitted between the words “topic” and “diplomatic”, in
the second sentence. In that connection, the concepts of
“diplomatic protection” and “national legislation” sat
oddly together.

38. Mr. CRAWFORD (Special Rapporteur) concurred
that the phrase “national legislation” was out of place and
suggested deleting it.

Paragraph 37, as amended, was adopted.

Paragraph 38

Paragraph 38 was adopted.

Paragraph 39

39. Mr. PELLET said it would be more accurate to say
that the requirement for contribution was a common law
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notion not a civil law one. He therefore suggested an
amendment to that effect. He also questioned the use of the
term romaniste in the French text.

Paragraph 39, as amended, was adopted.

Paragraphs 40 and 41

Paragraphs 40 and 41 were adopted.

Paragraph 42

40. Mr. PELLET said that the antepenultimate sentence
beginning “If the injured State had already suffered finan-
cially assessable loss” would be much clearer if those
words were followed by the phrase “which had not been
fully compensated by restitution”.

41. Mr. CRAWFORD (Special Rapporteur) said that,
although he did not object to the proposed amendment, the
fact was that if a State’s property had been seized, for
example, the State suffered the loss of that property even
if the property was later restored.

Paragraph 42, as amended, was adopted.

Paragraph 43

42. Mr. PELLET queried the phrase principe de déduc-
tion, in the last sentence of the French version. A better
wording would be cette déduction implicite.

43. Mr. CRAWFORD (Special Rapporteur) said that the
matter was a problem of translation and should be referred
to the secretariat.

Paragraph 43 was adopted on that understanding.

Paragraph 44

44. Mr. BROWNLIE said that, in the third sentence, the
statement that diplomatic protection was a “compartment”
of State responsibility was perhaps excessively dogmatic.
It might be better to speak in terms of a relationship or
complementarity.

45. Mr. CRAWFORD (Special Rapporteur) suggested
that the phrase “it was a compartment of State responsibil-
ity” should be replaced by a sentence reading: “A State
acting on behalf of one of its nationals was nonetheless
invoking State responsibility.”

46. Mr. PELLET said that the Special Rapporteur had
indeed expressed that sentiment precisely to reassure
members such as himself who strongly believed that, as
the French text put it, diplomatic protection was an “ele-
ment” of State responsibility.

47. Mr. KAMTO suggested that the issue might be clar-
ified by saying that “diplomatic protection was not a topic
separate from that of State responsibility”.

48. Mr. PELLET said that, although Mr. Kamto’s phra-
seology was right in terms of the Commission’s own
usage, it might confuse the general reader.

49. Mr. CRAWFORD (Special Rapporteur) said that he
would prefer the amendment he had proposed earlier.

50. Mr. ECONOMIDES said that there was some mis-
take in the French text of the next sentence. Perhaps the
word force should read fortes.

Paragraph 44, as amended, was adopted.

Paragraphs 45 and 46

Paragraphs 45 and 46 were adopted.

Paragraph 47

51. Mr. PELLET said that, according to the French ver-
sion, there were cases where the individual entity injured
recovered more than the damage suffered. He found it dif-
ficult to envisage such a situation.

52. Mr. CRAWFORD (Special Rapporteur) said that
that did not correspond with the English text. It related to
the problems that arose when an individual and a State
were involved in separate proceedings before different
forums, in which case the principle of double recovery
would apply. The translation into French was probably
inaccurate.

Paragraph 47 was adopted.

Paragraphs 1 and 2 (A/CN.4/L.593/Add.5)

Paragraphs 1 and 2 were adopted.

Paragraph 3

53. Mr. PELLET said that, in the French text, the word
créait would be preferable to the words avait créé, at the
beginning of the third sentence.

Paragraph 3, as amended, was adopted.

Paragraphs 4 and 5

Paragraphs 4 and 5 were adopted.

Paragraph 6

54. Mr. LUKASHUK said that the Special Rapporteur
had rightly emphasized the importance of the 1969
Vienna Convention, yet had greatly departed from the
provisions of the Convention. Justification for such a
departure should be given; and he could find none.

55. Mr. CRAWFORD (Special Rapporteur) said Mr.
Lukashuk was pointing to a possible deficiency in what he
had said in his introduction, which was nevertheless accu-
rately reflected in paragraph 6.

Paragraph 6 was adopted.

Paragraphs 7 to 15

Paragraphs 7 to 15 were adopted.
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Paragraph 16

56. Mr. BROWNLIE proposed amending the words
“based on that of ICJ” to read “based on the formulation of
ICJ” in the last sentence.

Paragraph 16, as amended, was adopted.

Paragraphs 17 and 18

Paragraphs 17 and 18 were adopted with a minor edit-
ing change.

Paragraph 19

57. Mr. PELLET suggested amending the word rap-
pelait, in the first sentence of the French version, to read
résultait du fait.

58. Mr. MOMTAZ proposed amending the expression
prolifération des régimes juridiques dans la vie inter-
nationale, in the third sentence of the French version, to
bring it into line with the English text.

59. Mr. BROWNLIE said that the words “a reflection”,
in the first sentence, should be amended to read “an indi-
cation”.

Paragraph 19, as amended, was adopted.

Paragraph 20

Paragraph 20 was adopted.

Paragraph 21

60. Mr. ECONOMIDES, supported by Mr. KAMTO,
referred to the fourth sentence of the French text and said
that not one but a significant number of members had
wished to see a return to the linkage of countermeasures
with dispute settlement.

61. Mr. CRAWFORD (Special Rapporteur) said there
was an error in the French version. In an attempt to intro-
duce some stylistic variety, the English text of the corre-
sponding sentence used the formulation “A preference was
expressed”. A better formulation would be: “Several
members expressed a preference”.

Paragraph 21, as amended, was adopted.

Paragraph 22

62. Mr. KUSUMA-ATMADIJA proposed that the words
“the delinkage of countermeasures” in the first sentence
should read “that delinking countermeasures”.

Paragraph 22, as amended, was adopted.

Paragraph 23

63. Mr. PELLET said that the word “action’ towards the
end of the paragraph should perhaps read ‘“counter-
measure”.

64. Mr. CRAWFORD (Special Rapporteur) confirmed
that the word “action” was incorrect and should in fact
read “allegedly wrongful act”.

Paragraph 23, as amended, was adopted.

Paragraph 24

65. Mr. PELLET said the last sentence of the paragraph
should reflect the fact that some members, himself among
them, had taken the opposite view.

66. Mr. CRAWFORD (Special Rapporteur) proposed
inserting a semi-colon after “crimes” and concluding the
sentence with the words “others took the contrary posi-
tion”.

Paragraph 24, as amended, was adopted.

Paragraph 25

Paragraph 25 was adopted.

Paragraph 26

67. Mr. PELLET proposed adding, at the end of the
paragraph, the sentence: “Moreover, one member consid-
ered that in actual fact the circumstance precluding
wrongfulness was not the countermeasure itself but the
internationally wrongful act to which it riposted.”

68. Mr. CRAWFORD (Special Rapporteur), responding
to a comment by Mr. ROSENSTOCK, proposed adding
the phrase “, and by the Tribunal in the Air Service Agree-
ment case”, after the words “Gab Z kovo-Nagymaros
case”.

Paragraph 26, as amended, was adopted.

Paragraphs 27 to 31

Paragraphs 27 to 31 were adopted.

Paragraph 32

69. Mr. PELLET said that the use of the term “bilateral”
in the last sentence was not strictly correct. The obliga-
tions in question might also be multilateral. A better
expression would be “obligations in force binding the
responsible State and the injured State”.

70. Mr. CRAWFORD (Special Rapporteur) said that the
sentence accurately reflected his remarks in the debate,
irrespective of the merits of those remarks. The reference
was not to bilateral treaties, but to bilateral obligations,
which might arise from multilateral treaties but which
were by definition not obligations owed to the interna-
tional community as a whole, and, a fortiori, not peremp-
tory norms. All that was required was to delete the
definite article before “bilateral”.

71. Mr. SIMMA said that the use of the expression
“bilateral obligations in force” was an open invitation to
misunderstanding. A better formulation would be: “stat-
ing that countermeasures could only affect obligations in
force .
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72. Mr. CRAWFORD (Special Rapporteur) said the
problem was that an obligation towards the international
community as a whole was by definition an obligation in
force between the two States. Mr. Simma’s formulation
needed to be qualified by adding the word “bilaterally” or
“exclusively”.

73. Mr. SIMMA said he could accept the formulation
“obligations in force between the responsible State and the
injured State”.

Paragraph 32, as amended, was adopted.

Paragraph 33

Paragraph 33 was adopted.

Paragraph 34

74. Mr. KAMTO said that the debate on the question as
to what happened when there was no dispute settlement
clause binding the parties was not reflected in the para-
graph.

75. Mr. CRAWFORD (Special Rapporteur) said that the
paragraph was concerned with the first of two related but
distinct debates. It might, however, be advisable to ascer-
tain whether the debate to which Mr. Kamto had referred
was reflected adequately in the relevant paragraph of the
report, namely, paragraph 21.

76. Mr. MOMTAZ supported the Special Rapporteur’s
suggestion with regard to the debate to which Mr. Kamto
had referred.

77. The CHAIRMAN said that the secretariat would
take note of the suggestion relating to paragraph 21.

Paragraph 34 was adopted.

Paragraph 35

Paragraph 35 was adopted.

Paragraph 36

78. Mr. ECONOMIDES said that the end of the para-
graph did not provide a proper reflection of the debate. He
therefore proposed adding a sentence at the end of the
paragraph to read: “This opinion was contested by some
other members”.

Paragraph 36, as amended, was adopted.

Paragraph 37

Paragraph 37 was adopted.

Paragraph 38

79. Mr. PELLET said that both the French expression
un article 50 confiné and the English expression “a re-
united article 50” left a great deal to be desired. The
phrase should be amended to read “a single article com-
bining articles 47 bis and 50”.

Paragraph 38, as amended, was adopted.

Paragraphs 39 to 41

Paragraphs 39 to 41 were adopted.

Paragraph 42

80. Mr. ECONOMIDES said that the shortened draft
presented by the Special Rapporteur should be repro-
duced in a footnote.

81. Mr. CRAWFORD (Special Rapporteur) proposed
inserting a footnote with a cross-reference to footnote 12.

Paragraph 42, as amended, was adopted.

Paragraphs 43 and 44

Paragraphs 43 and 44 were adopted.

Paragraph 45

82.  Mr. GAJA proposed that the word “minimum”
should be deleted from the second sentence.

Paragraph 45, as amended, was adopted.

Paragraphs 46 to 48

Paragraphs 46 to 48 were adopted.

Paragraph 49

83. In response to a comment by Mr. MOMTAZ, Mr.
CRAWFORD (Special Rapporteur) proposed that the first
sentence should be amended to read: “The Special Rap-
porteur recalled that most States had, either reluctantly or
definitively, accepted ...”.

Paragraph 49, as amended, was adopted with an addi-
tional editing change to the French version.

Paragraph 50

Paragraph 50 was adopted.

Paragraph 51

84. Mr. PELLET, referring to the last sentence of the
paragraph, said he was still at a loss to grasp what “under-
lying idea” lay behind the proposal to make a distinction
between articles 47 bis and 50.
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85. Mr. CRAWFORD (Special Rapporteur) proposed
that the last sentence should be deleted.

Paragraph 51, as amended, was adopted.

Paragraphs 52 to 54

Paragraphs 52 to 54 were adopted.

Paragraph 55

86. Mr. PELLET asked what was meant by “commen-
surability”.

87. Mr. ROSENSTOCK said that the paragraph could be
redrafted so as better to reflect the underlying idea that
countermeasures must be both proportional to and com-
mensurate with the situation created by the initial wrong-
ful act.

Paragraph 55, as amended, was adopted.

Paragraph 56

Paragraph 56 was adopted.

The meeting rose at 6.05 p.m.
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Draft report of the Commission on the work of its fifty-
second session (concluded)

CHAPTER IV. State responsibility (concluded) (A/CN.4/L.593 and
Corr.1 and Add.1-6)

B. Consideration of the topic at the present session (concluded)

1. The CHAIRMAN invited members to resume consid-
eration of chapter IV, section B.

Paragraphs 1 to 6 (A/CN.4/L.593/Add.6)

Paragraphs 1 to 6 were adopted.

Paragraph 7

2. Mr. BROWNLIE said that the word “Yet”, at the
beginning of the paragraph, should be deleted.

Paragraph 7, as amended, was adopted.

Paragraph 8

3. Mr. PELLET, supported by Mr. CRAWFORD (Spe-
cial Rapporteur), said that the words i/ fallait in the first
sentence, should be replaced by il faudrait.

Paragraph 8, as amended, was adopted.

Paragraph 9

Paragraph 9 was adopted.

Paragraph 10

4. Mr. PELLET said that the expression “collective
countermeasures” was misleading and, in order to avoid
any recurrence of controversy, it should be briefly defined
in paragraph 10. He therefore proposed that the word
“collective”, in the third sentence, should be placed
between quotation marks and the end of the sentence
should be recast to read: “in that they could be taken by
any of the States involved in some collective interest, and
had a direct analogy to collective self-defence”.

Paragraph 10, as amended, was adopted.

Paragraphs 11 and 12

Paragraphs 11 and 12 were adopted.

Paragraph 13

5. Mr. ECONOMIDES said that, in his opinion, the
expression “acting in a fiduciary capacity”, in the second
sentence, was not clear. It should be replaced by “acting
on behalf of the latter” or a similar expression.

6. Mr. CRAWFORD (Special Rapporteur) said that, like
Mr. Economides, he thought the expression “in a fidu-
ciary capacity” was not clear, but proposed that it should
be replaced by a broader expression, namely “or the inter-
national community as a whole”.

Paragraph 13, as amended, was adopted.

Paragraphs 14 to 20

Paragraphs 14 to 20 were adopted.

Paragraph 21

7. Mr. BROWNLIE said that the word “as” should be
inserted after “magnitude”, in the last sentence, in the
English version.
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