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had been of the view that one of those topics should be
“Responsibility of international organizations”, while the
other should be decided as early as possible during the
first week of the fifty-fourth session. That last element
did not need to be reflected in the report of the Commis-
sion to the General Assembly.

67. After a procedural discussion in which Mr.
HAFNER (Chairman of the Planning Group), Mr.
KAMTO, Mr. KATEKA, Mr. PELLET, Mr. SIMMA
and Mr. TOMKA took part, the CHAIRMAN said that
it would be for the incoming membership to select an
additional topic or topics to be taken up by the Commis-
sion at the next session. Accordingly, he took it that the
Commission wished merely to take note of the report of
the Planning Group.

It was so agreed.

The meeting rose at 1.05 p.m.

2696th MEETING

Thursday, 26 July 2001, at 10.05 a.m.

Chairman: Mr. Peter KABATSI

later: Mr. Gerhard HAFNER

Present: Mr. Addo, Mr. Al-Baharna, Mr. Brownlie,
Mr. Candioti, Mr. Crawford, Mr. Dugard, Mr.
Economides, Mr. Gaja, Mr. Galicki, Mr. Goco, Mr.
He, Mr. Herdocia Sacasa, Mr. Illueca, Mr. Kamto, Mr.
Kateka, Mr. Kusuma-Atmadja, Mr. Lukashuk, Mr.
Melescanu, Mr. Momtaz, Mr. Pambou-Tchivounda, Mr.
Pellet, Mr. Sreenivasa Rao, Mr. Rodriguez Cedefio, Mr.
Rosenstock, Mr. Simma, Mr. Tomka, Mr. Yamada.

Unilateral acts of States (continued) (A/CN.4/513,
sect. C, A/CN.4/519")

[Agenda item 4]

FOURTH REPORT OF THE SPECIAL RAPPORTEUR
(concluded)

1. Mr. LUKASHUK congratulated the Special Rap-
porteur on his detailed fourth report (A/CN.4/519) on the

! Reproduced in Yearbook ... 2001, vol. II (Part One).

complex topic of unilateral acts of States. He welcomed
his intention, expressed in paragraph 38 of the report, to
limit the scope of the draft to acts expressly formulated
with the specific intention of producing legal effects in a
non-dependent manner on the international plane. Such
acts included, as the Special Rapporteur rightly pointed
out, promise, waiver, recognition and protest; estoppel
was also to be given due consideration. Estoppel had ba-
sically entered international law from the Anglo-Saxon
legal system and had yet to be clearly delineated or prop-
erly regulated. Hence the great practical and theoretical
value of the intended study of that institution.

2. He had some doubts about certain ideas put forward
by the Special Rapporteur. The first was that interpreta-
tive declarations in respect of a treaty that included com-
mitments going beyond those provided for in that treaty
came under the regime of unilateral acts. Such declara-
tions certainly were in the nature of a unilateral act and
gave rise to additional obligations on the part of States,
but they were linked to a treaty and therefore differed
from purely unilateral acts. Without a treaty, they did
not exist. In that context, many aspects of the judgment
handed down by ICJ in the South West Africa case were
relevant. Unlike the third report,? the fourth did not pay
enough attention to the crucial issue of unilateral acts that
gave rise not to legal undertakings (obligations), but to
moral or political undertakings (commitments).

3. In considering the question of interpretation con-
tained in paragraph 116 of the fourth report, the Special
Rapporteur rightly emphasized the importance of the
subjective element, the intention, but that did not appear
to have been adequately reflected in the draft articles. Un-
der the 1969 Vienna Convention, the interpretation of a
treaty did not in any way require the legal validity of a
text to be established. It was a treaty, and that was that.
But the situation with unilateral acts was entirely differ-
ent and the first task in interpreting them was to establish
the legal validity of the text.

4. The Special Rapporteur’s idea of not including the
object and purpose of the treaty among the factors used
for interpretation, in paragraphs 137 and 153, did not ap-
pear to be sufficiently well grounded. Object and purpose
played a leading role in the interpretation of any legal act
in its entirety and in its individual provisions. They were
the basis for effectiveness, which was one of the main
rules of interpretation and whose importance had repeat-
edly been emphasized by ICJ. According to that rule, the
furtherance of the purpose of a legal act or provision must
be an element of its interpretation.

5. Article (a), paragraph 2, contradicted the 1969 Vi-
enna Convention, article 31, paragraph 2 of which stipu-
lated that the text of a treaty included its preamble. The
preamble was indeed an integral part of any treaty and as
such had major legal significance and force. It was of par-
ticular importance to interpretation, since it usually set
out the purpose of the instrument. Such general legal pro-
visions were also of real significance for unilateral acts.

2 Yearbook . .. 2000, vol. 1I (Part One), document A/CN.4/505.
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6. Article (b) referred to preparatory work, but, in the
context of a unilateral act, that was hardly expedient,
since such material differed fundamentally from analo-
gous material for a treaty. It would be sufficient simply to
mention the circumstances of the formulation of an act,
something which generally covered preparatory work.

7. On the whole, however, he thought articles (@) and (b)
were ready to be referred to the Drafting Committee.

8. Mr. Sreenivasa RAO said that unilateral acts differed
from treaties or customary law in terms of how far they
could go towards conclusively establishing a legal obliga-
tion. An autonomous unilateral act without reference to
acceptance, acquiescence, prescription or behaviour that
sustained the initial expression of will did not give rise
to rights and obligations. Unilateral acts certainly took
place and their study was useful and valuable, but they
lacked the specificity of other, more recognizable and
tangible products of bilateral and multilateral relations.
States often made joint statements, most of which were
policy statements. When did such a statement become an
autonomous act that was binding on the State? A unilat-
eral act did not have to be written down and confirmed,
but what happened when minutes were taken of meetings
and signed by the participants?

9. More factual background was needed in order to un-
derstand how a unilateral act could be seen as the basis
for an international obligation. In the Nuclear Tests cases,
the French Government had refrained from testing, not
as a reaction to a problem raised by other countries, but
as part of a policy implemented at a particular time and
after the achievement of certain goals. It was difficult to
know whether that policy had been chosen to forestall the
consideration of the case by ICJ or as part of an over-
all assessment of the need for continued nuclear testing.
Such questions could not be analysed without knowing
the context, the circumstances and the clarity of the state-
ment made and the continuity of the policy adopted.

10. Many speakers had already drawn attention to the
importance of context in the study of unilateral acts and
to the need to determine the legal validity of such acts,
something that was unnecessary for other legal acts. The
text of a treaty was normally unambiguous enough so
that the preparatory work did not need to be consulted
for its interpretation, except where there were doubts or
diverging opinions. Since unilateral acts were autono-
mous in nature and sometimes made in informal settings,
however, context played a greater role than for treaties
and more factual data had to be obtained. Promise, rec-
ognition and waiver were classic examples of unilateral
acts and should be examined with reference to the spe-
cific conditions in which they could give rise to legal ob-
ligations. Establishing title by effective occupation, for
example, was a unilateral act, not single, but multiple or
repeated, but the report seemed to deal primarily with
single unilateral acts, which did not always produce the
necessary legal effect.

11. A unilateral act had been defined as being autono-
mous, but how autonomous? Once it entered the stream
of international obligations, there were reactions and re-
sponses. If a unilateral act was entirely dependent on the
will of the State, the view could be taken that it could

not truly be called an international obligation because the
State could always negate it. According to both domestic
and international law, once an obligation arose, the party
affected had no great autonomy to rescind it. Certain
other objective conditions had to be met for it to be invali-
dated. A unilateral act could, however, both be created
and rescinded with the same autonomy. At what point did
autonomy cease to be relevant? The Special Rapporteur
rightly pointed out that the validity of a unilateral act had
to be studied in the context of its invalidity, a matter be-
ing considered by the open-ended working group estab-
lished at the preceding meeting.

12. Unilateral acts were among the weights that could
be placed in a balance to evaluate obligations, but they
could not give rise to the same type of obligation as a
treaty or custom. The circumstances in which they oc-
curred should be characterized, but they should be seen
as one element in a continuum of unilateral interactions
of States that gave rise to enduring legal consequences.
States were extremely formal entities and any serious
matter involving territorial sovereignty or long-standing
disputes, for example, would not be settled by a unilateral
act, no matter how well articulated it might be. It was
therefore necessary to recognize the light weight of uni-
lateral acts and assess them accordingly.

13. The interpretation of unilateral acts should be given
less priority at the current time than the nature, charac-
ter, circumstances and effects of such acts. Unilateral acts
created not only obligations, but also rights, as in the case
of protest, which the Special Rapporteur had rightly in-
dicated was a way of ensuring the preservation of rights
vis-a-vis others. Unilateral acts had been described as a
source of obligations, but that raised them to the same
level as treaties and custom. In his view, they were
lighter, less long-range vehicles, gliders to be flown in
mild weather conditions, but unable to carry passengers
all the way across the Atlantic unless combined with
some other conveyance.

14. Mr. YAMADA said that, although he recognized
the importance of the role played by unilateral acts in in-
ternational relations and the desirability of drawing up
precise rules to regulate such acts, which were not easy
to define or characterize, he was increasingly inclined to
think that their codification might be premature. Perhaps
the Commission had organized its discussion in unduly
abstract and conceptual terms and would make more sub-
stantial progress if it approached the subject in a more fo-
cused way. He therefore called on the Special Rapporteur
to produce as many draft articles as possible, as Mr. Pellet
had suggested.

15. The Special Rapporteur concluded that unilateral
acts could be placed in two major categories based on
their legal effects: acts whereby a State undertook obli-
gations and acts whereby a State reaffirmed rights. The
division of the draft articles into two corresponding cat-
egories and a general section was perhaps not the best
approach, but he would reserve judgement until the draft
had been further elaborated. He welcomed the detailed
study of the rules relating to the interpretation of unilat-
eral acts. Many of the cases cited were very helpful.
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16. He agreed with the Special Rapporteur that articles
31 and 32 of the 1969 Vienna Convention could serve as
the point of departure for the interpretation of unilateral
acts. He failed, however, to understand the logic behind
the deletion of the reference in article (a) to the “object
and purpose” of a treaty. The Special Rapporteur said
that it was an inherent concept in treaty law and was not
applicable to unilateral acts, but he himself would prefer
to see the phrase retained.

17. The 1969 Vienna Convention dealt with interna-
tional agreements in written form, as stated in article 2.
The rules of interpretation in articles 31 and 32 of the
Convention were therefore rules of interpretation of a
written text. Unilateral acts took the form of written state-
ments or declarations in most cases, but, according to the
definition in article 1,> they were not limited to written
statements. When proposing the article, the Special Rap-
porteur said that it was usually by means of a written or
oral declaration that States expressed their will and the
term “declaration” had initially appeared to be a com-
mon denominator. He had subsequently concluded that
the approach was too restrictive, however, and had de-
cided to use the term “act” in his revised article 1, which
was more general and had the advantage of not excluding
a priori any material act. If that definition of unilateral
acts was maintained, the rules of interpretation should be
tailored to cover all instances of unilateral acts.

18. Mr. HE said that, notwithstanding the complexity of
the topic, the Special Rapporteur had made tremendous
efforts to move along the road charted by the Working
Group on unilateral acts of States at the fifty-second ses-
sion and endorsed by the Sixth Committee. After exten-
sive study, the Special Rapporteur arrived, in his fourth
report, at the conclusion that unilateral acts could be
grouped into two major categories according to their le-
gal effects, namely, obligations undertaken by States and
rights affirmed or reaffirmed by States.

19.  Of the four classic or traditional kinds of unilateral
acts, namely, promise, waiver, recognition and protest,
the first three had been placed in the first category and
protest in the second. Promise did indeed fall into the first
category, as through it, a State assumed an obligation, but
the inclusion of waiver and recognition required further
consideration. Waiver meant that one dispensed with a
right. It was simply the exercise of a prerogative and did
not entail an obligation. Recognition could hardly be con-
sidered as the undertaking of an obligation. It was an act
that affected the mutual rights and obligations of States
or, in other words, inter-State relations. Protest could also
not be classified as the exercise of a right. Its purpose was
to manifest the intention of a State not to consider certain
State affairs as legal. It was mainly for making it known
that the protesting State did not recognize certain acts,
but it was not the exercise of a right in the true sense.

20. The characteristics of unilateral acts should there-
fore not be divided into only two groups. As the Gov-
ernment of Argentina had stated in its reply to the ques-
tionnaire on unilateral acts of States,* promise, waiver,
recognition and protest obviously had elements in com-

3 Ibid., vol. II (Part Two), footnote 165.

mon, but each of them also had its own characteristics
that ought to be properly identified and studied. Mr. Al-
Baharna had rightly drawn attention (2695th meeting) to
the reply of the Government of Italy in which it identi-
fied three categories of unilateral acts: those referring to
the possibility of invoking a legal situation (recognition,
protest and waiver); those that created legal obligations
(promise); and those through which a right was exercised
(delimitation of territorial waters or of an exclusive eco-
nomic zone). In view of the diversity of unilateral acts,
the Italian classification, and particularly the inclusion of
the first category, might be more suitable than the divi-
sion into only two groups.

21. In addition to the traditional unilateral acts already
discussed, there were unilateral declarations of neutral-
ity, negative guarantees in nuclear disarmament and attri-
bution of nationality, among others, all of which had their
own characteristics. In the view of many, they could not
be divided into only two categories and might be better
grouped into three, in line with the Italian classification.

22. Mr. HAFNER said that, in paragraph 83 of the re-
port, the Special Rapporteur referred to certain declara-
tions formulated by European States under the common
foreign security policy of the European Union that raised
an issue that had long intrigued him. Since the European
Union was not considered a subject of international law
for the purposes of the second pillar of the common for-
eign security policy, acts formulated in that framework
could not be attributed to the European Union itself.
Common positions, joint actions and strategies were con-
sidered unilateral acts of the European States members of
the European Union. What were the legal effects of such
common positions, however? They represented the for-
eign policy of the European Union towards third States
and accordingly could have an effect on third States.
On the other hand, they also had an effect on relations
among member States themselves, which were bound by
joint actions. Were they bound in their relations only with
other member States or also with third States? Such cases
represented a sort of simplified agreement. If a treaty had
effects for third States, did that amount to something like
a unilateral act? Were the effects similar to those of uni-
lateral acts?

23. Paragraph 75 of the report described the Austrian
declaration of neutrality in terms that did not corre-
spond to the current thinking about it. The Memoran-
dum on the Results of Negotiations between Government
Delegations of Austria and the Soviet Union, of 15 April
1955° was considered to constitute a commitment solely
of the delegations of Austria and the Soviet Union,
not of the States themselves, since neither of the two
delegations was entitled by their Constitutions to enter
into such obligations. As a consequence of the commit-
ment, Austria had enacted legislation on neutrality on
26 October 1955.° That legislative act had been notified to
all States with which Austria had had diplomatic relations
at the time, with the request that they should recognize it.

4 See 2695th meeting, footnote 4.

3 Council on Foreign Relations, Documents on American Foreign
Relations, 1955, P. E. Zinner, ed. (New York, Harper, 1956), pp. 121-
124.

¢ See 2695th meeting, footnote 6.
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Some States had done so explicitly. The four signatory
Powers to the State Treaty for the Re-establishment of
an Independent and Democratic Austria had thus issued
virtually identical notes on 6 December 1955,” which had
given certain authors reason to consider the act as a quasi-
contractual situation in which two unilateral acts came
together to create an international obligation. One issue
that had not been taken into account was whether there
had been an intention on the part of Austria to commit
itself to retaining such legislation. In the view of the Aus-
trian Government, that intention had not existed at the
time of the issuance of the notification. In the 1960s and
1970s, Austrian policy had been to consider the notifica-
tion as having binding effect, but a discussion was cur-
rently taking place as to whether or not that was true and
views were divided. He himself thought it did not have
binding effect, due to the lack of intention to be bound.
The coverage of that subject in paragraph 75 of the fourth
report should be corrected in the fifth report.

24.  With regard to the classification of the various uni-
lateral acts, he said that he favoured the approach pro-
posed by Mr. Brownlie, namely to look at the category of
the declaration as a starting point, keeping in mind that
the categories might need to be clarified. Articles (a) and
(b) were heading in the right direction, but he had doubts
as to whether the system set out in articles 31 and 32 of
the 1969 Vienna Convention was applicable. Those provi-
sions gave priority to objective interpretation and allowed
for subjective interpretation only under exceptional cir-
cumstances that were explicitly spelled out. The situation
was slightly different in the case of unilateral declara-
tions, where there was much more emphasis on the sub-
jective element. The linkage between articles (a) and (b),
which corresponded to that between articles 31 and 32,
was not appropriate in the context of unilateral acts.

25.  Mr. BROWNLIE said that he still had considerable
reservations about the foundations of the topic, especially
as envisaged thus far by the Special Rapporteur. He had
already referred briefly to classifications and he remained
of the view that those established in the doctrine were
completely unimportant analytically, but they existed
and therefore created an enormous amount of confusion.
In the context of the law of treaties, the term used by a
State on a given occasion was not conclusive as to the
legal nature of the phenomenon referred to. Many speak-
ers, however, had been entirely seduced by the idea that
there were such things as promises, protests, waiver and
recognition. He did not see how any progress could be
made if that type of facile classification was taken as the
basis for the work of the Commission. When ICJ faced
certain difficult, real situations, it did not proceed on the
basis of those classifications. It was an area of law where
the doctrine was completely unhelpful and created un-
necessary obstacles.

26. But classification was not the main problem. At the
fifty-second session, he had spoken of the emphasis in the
third report on the independence or autonomy of the acts
of States. That continued to be a major source of diffi-

7 See, for example, the reply from the British Secretary of State for
Foreign Affairs, Royal Institute of International Affairs, Documents on
International Affairs, 1955 (London, Oxford University Press, 1958),
p. 239.

culty, as was the very concept of acts. Many of the situ-
ations addressed in the fourth report were not acts, but a
matrix of State conduct, and not just the conduct of one
State, but the conduct of several States. Such so-called
“unilateral acts” could not be legally effective in the ab-
sence of a reaction on the part of other States, even if that
reaction was only silence. A precipitating event and State
conduct had to occur, followed by a reaction, which could
take the form of acceptance, either express or by implica-
tion, or rejection. Estoppel also necessarily involved the
reaction of other States to the original unilateral act or
conduct. In the Temple of Preah Vihear case, Thailand
had been held, by its conduct over a 50-year period, to
have adopted a certain boundary line. While the epi-
sode undoubtedly involved a unilateral act or conduct on
the part of Thailand, its conduct had been held to cre-
ate rights in favour of Cambodia. There had been a legal
framework of relations between the two States.

27. Those considerations led to a general point concern-
ing the definition of the topic, in particular the nature of
the precipitating conduct or connecting factor. The con-
cept of declarations had been discarded by the Special
Rapporteur, but the concept of unilateral acts had been
retained, and he personally thought it was too narrow.
Everything depended on the conduct, both of the precipi-
tating State and of other States. The legal situation could
not be seen simply in terms of a single act because the
context and the antecedents of the so-called “unilateral
act” were legally significant. The references to the effect
of silence also involved a failure to classify the problem
efficiently, for what had to be evaluated was silence in a
particular context and in relation to a certain precipitat-
ing act, not silence per se or in isolation.

28. The general distinction between unilateral acts and
the law of treaties highlighted the problems the Special
Rapporteur faced in dealing with the topic. In the case of
treaties, there was a reasonably clear distinction between
the precipitating conduct—the making of the treaty—and
the analysis of the legal consequences. In the case of uni-
lateral acts or conduct, it was very difficult to separate
the precipitating act or conduct from the process of con-
structing the legal consequences. The approach to spe-
cific problems such as interpretation could accordingly
not be based on a simple analogy with the law of treaties.
In the law of treaties, it was relatively easy to identify the
preparatory work, whereas, for unilateral acts, the ana-
logue to preparatory work might go back 50 years.

29. He rejected the idea that there was an Anglo-Saxon
approach to the topic. There had been very little Anglo-
Saxon influence in the case concerning the Arbitral
Award made by the King of Spain on 23 December 1906
regarding the determination of the frontier between Hon-
duras and Nicaragua; the case had essentially been about
the interpretation of an award. In the Nuclear Tests cases,
Manfred Lachs, the intellectual progenitor of the rather
nice solution that had allowed ICJ to get away from a very
embarrassing issue, had not by any means been Anglo-
Saxon.

30. The Commission must refrain from bringing into the
discussion every conceivable act in the law. Looking into
the establishment of exclusive economic zones, grants of
nationality, declarations of neutrality and so forth would
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be very interesting, but the Commission would never fin-
ish its work. The intellectual focus of the exercise should
be on the creation of a legal undertaking by the conduct of
a State that did not come under the concept of treaty mak-
ing. Referring to Mr. Sreenivasa Rao’s comments about
the incidence of unilateral acts in diplomatic life, he said
the importance of the problem might well be exaggerated
by the extent to which courts constructed unilateral acts
in order to find a basis for decisions in cases that were
otherwise very difficult to decide. The Nuclear Tests and
Temple of Preah Vihear cases were cases in point.

31. Lastly, he did not deny the validity of the distinction
between the creation of obligations and the reaffirmation
of rights, but he had serious doubts about the wisdom of
including the reaffirmation of rights in the topic under
consideration because it was not clear what that would
entail. Would it include the various types of State conduct
in the context of the acquisition of title to territory, for
example?

32. Mr. PAMBOU-TCHIVOUNDA said that the intro-
duction to the fourth report made for heavy reading, but
the pace picked up in the paragraphs dealing with silence
and estoppel. The Special Rapporteur explained that he
wanted to put some order in what might be called the
“Black Forest” of unilateral acts, based on a relevant cri-
terion that he nevertheless had difficulty in formulating.
Even though the writings of the most eminent authors had
been brought to bear on the classification of unilateral
acts, the Special Rapporteur himself admitted the futility
of the exercise by stating, in paragraph 62 of his report,
that valid criteria for a system of classification could not
be established on the basis of doctrine alone. Classifica-
tion in the current context actually meant distinguishing
between the various classic unilateral acts on the basis
of their continuity, object and purpose. The three criteria
were interrelated and made it possible to identify, qualify
and, ultimately, determine the meaning of a given unilat-
eral act or, in other words, to interpret it. From paragraph
79, on promise, to paragraph 96, on protest, the distinc-
tion made on the basis of the three criteria provided a
justification for the methodological option chosen by the
Special Rapporteur in his first report,® namely, to see
whether the law of treaties could be transposed for the
purpose of elaborating the legal regime for unilateral acts
of States.

33. The fourth report had greatly dispelled his earlier
doubts about the topic because the Commission currently
had before it a catalogue of classic unilateral acts about
which classic issues could be raised, as had been done for
treaties. Such issues related to formulation, competence,
validity, relationship to other international legal acts or
sources of international law, application and withdrawal.
What remained to be decided was how the draft articles
should be structured internally in order to highlight the
specific features of recognition, notification, protest, re-
nunciation, etc. The saving clauses that were common in
law-making (“unless”, “excepting”, “insofar as”) could
be helpful in that regard.

8 See 2695th meeting, footnote 2.

34. He was currently of the view that the Vienna regime
could indeed be transposed by adapting it to unilateral
acts, as shown by articles (a) and (b) proposed by the
Special Rapporteur and based on articles 31 and 32 of
the 1969 and 1986 Vienna Conventions. He agreed with
the criticism that those provisions had both missing and
superfluous elements. No one had, however, objected to
the idea of borrowing from the rules of interpretation laid
down in the Conventions. In further elaborating articles
(a) and (b), the Special Rapporteur should give some con-
sideration to whether those rules could be applied uni-
formly to all types of unilateral acts.

35. Mr. KAMTO said the topic was intellectually
stimulating and served a practical purpose in the lives of
States, but it was extremely difficult and complex. The
fourth report looked into the issue in detail on the basis of
wide-ranging references to doctrine and case law, as well
as practice. Although the topic was not a new one, it had
entered into the literature fairly recently. He welcomed
the fact that the Special Rapporteur had not included the
concepts of silence and acquiescence in the introduc-
tion, which he could easily have called “The concept of
a unilateral act”. That would have enabled him to arrive
at a definition of a unilateral act by gradually eliminating
things that were not unilateral acts or not to be considered
as such. Acquiescence, estoppel and related or derivative
unilateral acts could also have been systematically ruled
out. He did not agree with the statement in paragraph 26
of the report that silence was a reaction. It could more
accurately be described as the absence of reaction. Nor
was it true, as stated in paragraph 27, that, in some legal
systems, silence was not considered a legal act. In appeals
to a higher administrative authority in Cameroon and
France, for example, silence on the part of the administra-
tive authority lasting a certain period of time was taken to
mean that the appeal was rejected. Conversely, a request
for an administrative measure was considered granted if
the administrative authority remained silent for a certain
time. In paragraph 32, the Special Rapporteur said that
continued consideration might be given to estoppel and it
would be interesting to see how that might be done.

36. On the definition of a unilateral act, the Special
Rapporteur identified the two mutually reinforcing cri-
teria of the intention of producing legal effects and the
autonomous nature of the act. A more detailed analysis of
case law to see just what criteria had been used by inter-
national courts would have been useful, however. Deci-
sions were cited, but not analysed in depth and arguments
by the parties had not been gone over thoroughly. Using
the autonomy of the act as a criterion for definition would
significantly restrict the scope of the study, and possibly
its usefulness, as it would leave out a great many uni-
lateral acts. The reference to autonomy created the false
impression that a unilateral act could be sufficient in and
of itself and stand alone in the international legal system.
Even if that was so, a unilateral act nevertheless produced
legal effects vis-a-vis its author or an internal legal sys-
tem. Perhaps the Special Rapporteur was using the term
to differentiate unilateral acts from others, for example,
conventional acts. In fact, however, there was no such
thing as a completely autonomous legal act.

37. He endorsed the comments already made about the
problem of classification. A case in point was the submis-
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sion of a dispute to an international court by agreement.
That might appear to be a bilateral agreement between
the parties to a dispute, but, from the standpoint of the
court, it was a unilateral act. Perhaps it could be termed
a mixed agreement. Some discussion of that point might
be useful.

38. Article (a), paragraph 1, indicated that a unilateral
act must be interpreted in the light of the intention of the
author State. Determining intention was not the same for
conventional acts and for unilateral acts, however, be-
cause, in the first case, it became apparent from an exam-
ination of texts and context, whereas in the second, real
intention might differ from expressed intention. It was
the declared or expressed will of the author State that was
taken into account by other subjects of international law
in their legal dealings with it. Any disagreement between
two subjects of international law resulted in a dispute
about interpretation. It was in the context of such a dis-
pute that an attempt was made to determine real intention
and, since the act in question was unilateral in nature, it
was for the author to prove what that had been. Undue
emphasis should therefore not be placed on intention be-
cause it came into play only in the context of a dispute.

39. It had been said that the emphasis on the real in-
tention of the State was aimed at taking account of pos-
sible pressure on the State. If an act was formulated under
duress, the provisions on invalidity in the 1969 Vienna
Convention should be used as a model. If the pressure
could not be characterized as constraint within the mean-
ing of the Convention, then it could not be considered to
attenuate intention or provide grounds for seeking the
supposedly real intention behind the expressed intention.
Perhaps article (@), paragraph 1, could be amended in ac-
cordance with the wording of the Convention to read: “in
the light of the object and purpose of the act”. In article
(b), the reference to preparatory work should be moved
to the commentary, for the reasons already given during
the discussion.

40. In conclusion, he endorsed Mr. Pellet’s suggestion
that the various provisions on the topic should be con-
solidated so that the Commission could form an overall
opinion before deciding whether or not to refer them to
the Drafting Committee.

41. Mr. PELLET said that he categorically opposed the
curious idea put forward by Mr. Kamto that the submis-
sion of a dispute to an international court by agreement
bore any resemblance whatsoever to a unilateral act. It
was the very antithesis of a unilateral act, the diametri-
cal opposite of the submission of a dispute to an inter-
national court by application. If Mr. Kamto’s idea was
taken to its logical conclusion, then practically all accords
through which States agreed to do something jointly—the
Gabcikovo-Nagymaros Project, for example—were uni-
lateral acts. It might, however, be worth discussing Mr.
Kamto’s less unorthodox point that a joint application by
two or more States was an example of a complex or mul-
tiparty unilateral act.

42. Mr. KAMTO said that he did not want to enter into
a bilateral debate with Mr. Pellet, but would like to clarify
his comment, which had been about joint agreements,
not unilateral acts. He maintained his position that the

particular feature of the submission of a dispute to an in-
ternational court by agreement was that, once two parties
had decided to do so, the proceedings in their entirety and
in their individual parts would be addressed to the court.
That could thus be termed a joint or mixed act because
there was an agreement between the two parties, on the
one hand, and they were submitting it to an outside insti-
tution, on the other.

43. Mr. MELESCANU said that he had had a definite
feeling of déja vu in listening to the discussion over the
past few days. The Special Rapporteur’s proposals dif-
fered every year, but the Commission kept repeating
past arguments and making very general points. The
pessimists who thought that the topic was not suitable
for codification were still opposed by the optimists who
thought that general rules for unilateral acts could be
discovered. If the Commission did not trade in its gen-
eral, ideologically oriented approach for a more practical
one, it would simply be treading water, with little hope of
moving towards its goal. He had brought that point up in
the open-ended working group and, if others so agreed, a
draft decision could be prepared with a view to entering
a more advanced and practical stage of the debate at the
next session.

44. The Commission thus had to focus on two major
objectives that had so far been neglected, namely, delin-
eating in greater detail the main types of unilateral acts
in State practice and analysing such acts in greater depth.
On the second point, he strongly supported the argu-
ments put forward by Mr. Gaja. The debate so far on the
interpretation, definition and classification of unilateral
acts and their legal effects, validity and invalidity could
be used as a basis for defining and delimiting acts such as
declaration, recognition, protest, waiver and promise as a
prelude to the conclusive settlement of the general issues
that had already been discussed so extensively.

45. The autonomy of unilateral acts, considered in para-
graphs 60 to 69 of the third report, had been accepted but,
at the current session, a number of members had given
reasons for reconsidering that position. A country’s dec-
laration of neutrality, the autonomous act par excellence,
had been shown to be not as autonomous as it seemed.
It had been demonstrated that even unlawful acts were
unilateral acts that created obligations, i.e. those deriv-
ing from the international responsibility of States. It had
rightly been suggested that the degree of autonomy inher-
ent in a unilateral act had to be determined. The Com-
mission should therefore agree to keep the definition of
unilateral acts fairly general for the time being, on the
understanding that a final decision on autonomy would be
taken after a number of typical unilateral acts had been
analysed. Criteria had been put forward for the classifica-
tion of unilateral acts and the Commission should reflect
on them, as well as on the advisability of entering into an
in-depth discussion on classification.

46. Interpretation had been discussed exhaustively and
he had a strong preference for basing it on the declared
will of the State, i.e. the content of the official unilateral
act formulated by the State. That was what was done in
practice. Uncovering the real will of States hidden behind
the declared will was a dangerous enterprise in which
the Commission should not become involved because it
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might introduce an element of instability. He welcomed
the comment by Mr. Kamto that, if any constraint was
brought to bear on a State, invalidity should be invoked.
In addition to the declared will of the State, however,
recourse could be had to supplementary means of inter-
pretation, such as the context or circumstances in which
the unilateral act was formulated. He did not go along
with the idea of using the preparatory work, however.
The analogy between the 1969 Vienna Convention and
unilateral acts was a forced one in that context, first, be-
cause only the State or group of States that had prepared
the unilateral act actually had access to the prepara-
tory work and, secondly, because, in any administrative
system, decisions were prepared using a whole series
of internal documents, such as memorandums, depart-
mental decisions, etc. That did not mean, however, that
the unilateral act reflected the ideas contained in those
documents. In all too many cases, the political decision
differed greatly from the content of the preparatory work
done by specialized bodies, including Ministries of For-
eign Affairs.

47. Silence and estoppel were two subjects of great inter-
est that should be further studied by the Special Rappor-
teur. A principle of Roman law stated that silence could
be taken as acceptance of a certain act and the Commis-
sion should look into whether, under public international
law, silence could be something other than a reaction to
the act of another State. Estoppel had been touched on
only lightly in the fourth report, but he would like to see
further consideration given to it and particularly to its re-
lationship to waiver.

Mpr. Hafner took the Chair.

48. Mr. ECONOMIDES, referring to paragraph 8 of
the fourth report, pointed out that it was primarily the
unilateral acts of international organizations that con-
tributed to the development of international law by creat-
ing “soft” law, while the normative role of the unilateral
acts of States was limited. Since they created rights and
obligations of a subjective nature, such acts had only an
indirect and relatively weak effect on general interna-
tional law, mainly through the formation of customary
rules.

49. He agreed that silence, as discussed in paragraph
30 of the report, could not be equivalent to recognition.
It could not legitimize, much less constitute acceptance
of, an internationally wrongful act. He shared the Special
Rapporteur’s view, expressed in paragraph 38, that the
definition of unilateral acts should be limited in scope.
He had always thought that the draft articles should cover
only the unilateral acts of States that were a source of
international law or, in other words, those that autono-
mously created binding rights and obligations for States.
Such acts, which played a role comparable to that of trea-
ties, custom and the decisions of international organiza-
tions, should be the primary focus of the attention of the
Commission at the current time. They were not very nu-
merous and the Commission could move on later to other
categories of unilateral acts.

50. He could not condone the references to the State
“allegedly” responsible and the “allegedly” injured State
in the discussion of countermeasures in paragraphs 39 et

seq. Countermeasures in themselves were unlawful acts
and could not be taken on the basis of assumption. Well-
founded evidence was necessary. Article 49 of the draft
articles on responsibility of States for internationally
wrongful acts adopted at the current session spoke only
of the injured State and the responsible State and the word
“alleged” should accordingly be deleted from the report
under consideration.

51. Referring to paragraphs 79 et seq. of the report, he
said that unilateral acts by which States, especially weak
or small ones, assumed obligations at the international
level with nothing in exchange should be viewed with
some suspicion by lawmakers. Such was the case with
waiver and promise. Hence the need to elaborate strict
and clear-cut rules on the validity of such acts.

52. Referring to paragraphs 98 and 99 of the report, he
said he agreed with the Special Rapporteur that the work
of the Commission should be based on the preparation of
a general part containing rules applicable to all unilateral
acts. He endorsed the suggestion that all the existing pro-
visions on unilateral acts should be consolidated in one
document to facilitate the work of the Drafting Commit-
tee at the start of the next session.

53. Contrary to what was stated in paragraph 116 of the
report on the Aegean Sea Continental Shelf case, the ex-
aggerated interpretation by ICJ of the words ef notamment
(and in particular) in the reservation by the Government
of Greece departed from the principle that a text must
be interpreted, first, according to the ordinary meaning
of the terms it contained and, secondly, according to the
context in which the terms were used.

54. Referring to paragraph 114 of the report, he said
that the declared will of the State should be construed
in all cases as coinciding with its real will. If, however,
it could be conclusively demonstrated that real will was
something other than what had been declared, then abso-
lute priority must be given to real will.

55. As to the draft articles, he said that, although the
1969 Vienna Convention could serve as an inspiration, an
effort should be made to borrow as little as possible from
its wording. Before a unilateral act could be interpreted,
it must be identified as a legal act that created rights
and obligations on the international plane. That essen-
tial precondition was not expressly envisaged in the two
draft articles proposed. The draft articles should more
strongly highlight the predominant role of the intention of
the State formulating the unilateral act, both in the identi-
fication of the unilateral act and in the interpretation of its
content. It should be stated explicitly that any unilateral
declaration that limited the sovereignty, sovereign rights
or jurisdiction of a State had to be interpreted in a restric-
tive manner. Terminology more appropriate to unilateral
acts should be substituted for the words “preamble” and
“preparatory work”.

56. Mr. KUSUMA-ATMADIJA said that he, too, had
a feeling of déja vu about the discussion. It had been
suggested that a description of practical instances when
unilateral acts had created new and generally recognized
facts or situations might help the Commission stop going
around in circles. Some helpful examples had already
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been given, shedding light on particular aspects of the
problem, but the overall issue remained a difficult one.

57. The delimitation of territorial boundaries with his
country’s neighbours had been a challenging endeavour.
The Timor Gap Treaty® had brought discussions to a suc-
cessful conclusion at the time, although current events
in East Timor had effectively overwritten it. At the re-
quest of the Secretary-General, he had taken on the task
of demarcating the boundary between Iraq and Kuwait,
as Chairman of the United Nations Iraq-Kuwait Bound-
ary Demarcation Commission,'” an exercise in which the
placement of a 12-metre marker had established the ac-
ceptance by Iraq of a very controversial boundary. When
the hole had been dug for the marker, a water main had
been hit and the nearest municipal water works depart-
ment, located in Basra, had been called in. A practical
fact had thus been shown to be capable of establishing
agreement. The fact that silence could be taken as acqui-
escence had been clearly demonstrated by the Temple of
Preah Vihear case.

58.  Mr. RODRIGUEZ CEDENO (Special Rapporteur),
replying to points made during the discussion, thanked
the members of the Commission for all the comments
made in criticism as well as in praise of his work. The
debate reflected the topic’s complexity, but the confu-
sion surrounding it actually had a positive effect, since
it forced the Commission to systematize its study of uni-
lateral acts. Most members had found the topic to be dif-
ficult but important and thought that progress could be
made on the basis of various approaches and additional
elements, all of which would be mentioned in his next
report, as would the other points that had been made. The
progress achieved so far, including through the open-
ended working group, would also be detailed. The lack
of information about State practice had been mentioned
and it was to be hoped that the working group could look
into the matter.

59. The comments made about interpretative declara-
tions and countermeasures had been extremely interest-
ing. The lack of references to estoppel in the report could
be rectified when the invalidity regime was discussed and
in the context of the analysis of article 45 of the 1969
Vienna Convention, which referred to estoppel without
mentioning it expressly. Silence remained an important
element, not as a legal act, but as part of the sphere of, or
reactions to, unilateral acts.

60. Comments had been made about whether establish-
ing a classification was possible, impossible or desirable,
but most speakers had concluded that it was possible on
the basis of the information from case law contained in
the report. That did not rule out the possibility of look-
ing once again at classic unilateral acts with reference to
their definition, consequences and legal effects. Attention
had been drawn to the difficulty of fitting in to the clas-

° Treaty between Australia and the Republic of Indonesia on the
Zone of Cooperation in an Area between the Indonesian Province of
East Timor and Northern Australia (Timor Sea, 11 December 1989),
Australian Treaty Series 1991, No. 9 (Canberra, Australian Government
Publishing Service, 1995).

10See Security Council resolutions 687 (1991) of 3 April 1991 and
773 (1992) of 26 August 1992.

sification mixed acts, such as declarations of neutrality,
in which States not only assumed obligations, but also
affirmed rights. Much had been said about autonomous
acts. The term should perhaps be reconsidered, but the
phenomenon should be defined as acts which occurred
outside treaty relations and whose effects were gener-
ated unilaterally and therefore required no acceptance or
other subsequent conduct on the part of the addressee
State.

61. Important comments had been made on whether the
rules of interpretation could be applied to all unilateral
acts. The report said that they could and that such rules
could be included in a general part of the draft because all
unilateral acts were characterized by the manifestation
of will, on which all legal interpretation focused. There
seemed to be a need to strike a balance between declared
will, which some thought of as having the greatest legal
validity, and real will, which, in the view of others, was
predominant. Much had been said about whether prepara-
tory work should be excluded or assimilated to surround-
ing circumstances. He thought that it should be consid-
ered as a supplementary means of interpretation when a
text was not sufficient for that purpose. It had been sug-
gested that the draft articles should stipulate that inter-
pretation had to be restrictive and wording to that effect
could be incorporated. With regard to the opinion that
the word “declaration” was ambiguous and should be re-
placed, he said he had always maintained that it referred
to something different from unilateral acts and that it was
an instrument through which most, if not all, unilateral
acts were expressed. Such terminology problems could
account for at least some of the circling around the topic
that had been mentioned.

62. In conclusion, he said that he had found the de-
bate enriching and would comply with the request for a
document describing the progress made on the topic, set-
ting out the draft articles already referred to the Draft-
ing Committee and the working group and outlining the
views expressed to date.

The meeting rose at 1.10 p.m.
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