
 Document:- 
 A/CN.4/SR.27 
 Summary record of the 27th meeting 

 Topic: 
 Formulation of the Nürnberg Principles 

 Extract from the Yearbook of the International Law Commission:- 
 1949 , vol. I 

 Downloaded from the web site of the International Law Commission  
 (http://www.un.org/law/ilc/index.htm) 

 Copyright © United Nations 



192 Yearbook of the International Law Commission

PARAGRAPH 7

85. The CHAIRMAN pointed out that para-
graph 7 closely followed the wording of article 7
of the Niirnberg Charter. 4

86. He put to the vote the first part of
the paragraph up to and including the word
" responsibility ".

The first part of paragraph 7 was provisionally
retained by 10 votes to none.
87. The CHAIRMAN put to the vote the final
portion of the paragraph: " or mitigate punishment."
88. Mr. BRIERLY agreed that the wording
should be retained since it merely reproduced an
idea contained in article 7 of the Niirnberg Char-
ter; in principle, howrever, there was no reason
why the official position of accused persons could
not be taken into consideration as grounds for
the mitigation of punishment.
89. The CHAIRMAN put to the vote the end
of paragraph 7.

The end of paragraph 7 was provisionally retained
by 8 votes to 1.

PARAGRAPH 8

90. The CHAIRMAN requested the Commission
to decide seriatim on the two sentences of para-
graph 8 the text of which was very close to that
of the corresponding article of the Niirnberg
Charter.5

The first sentence of paragraph 8 was provisionally
retained by 11 votes.

The second sentence of paragraph 8 was provi-
sionally retained by 10 votes.

PARAGRAPH 2

91. The CHAIRMAN doubted the usefulness
of including paragraph 2 in the list of principles
as international crimes were enumerated in the
succeeding paragraph.6

92. Mr. ALFARO, who shared that view, pro-
posed that the following text should be subs-
tituted for paragraphs 2, 3, 4, and 5 of the draft:

" The following acts shall constitute crimes
punishable under the preceding article:

" (a) Crimes against peace;
" (b) War crimes;
" (c) Crimes against humanity."

93. Each of the sub-paragraphs, (a), (b), and (c),
would be followed by the clauses of the Charter
which specifically defined the corresponding kind
of crime.
94. The proposed paragraph would necessarily

be inserted after the statement of the general
principle enunciated in paragraph 6, as provi-
sionally retained, and would therefore appear
before Mr. Cordova's additional paragraph.
95. The CHAIRMAN thought that the simplest
course would be to delete paragraph 2 and recast
paragraphs 3, 4, and 5 as a single paragraph.
96. Mr. AMADO favoured the retention of para-
graph 2, which was intended to list the crimes
recognized by the Charter and judgment of the
Niirnberg Tribunal as international in scope.
97. Mr. YEPES held that the proper procedure
would be to set forth international crimes in
general in an initial paragraph, and to list them
specifically in one or more succeeding paragraphs.
98. Mr. SCELLE shared the point of view of
Mr. Amado and Mr. Yepes that it was best to
follow the plan adopted by all penal codes accor-
ding to which offences were first grouped in cate-
gories and then named specifically.
99. Mr. SANDSTROM preferred Mr. Alfaro's
proposal to the Sub-Committee's formulation.
It seemed difficult, indeed, to put crimes against
humanity, defined in so specific a way, into a
general paragraph enunciating the various cate-
gories of international crimes.
100. Mr. SPIROPOULOS emphasized the just-
ness of Mr. Sandstrom's observation. The res-
trictions included in the definition of crimes
against humanity made the specific mention of
that category in a paragraph debatable, to say
the least. In the Sub-Committee, Mr. Spiropoulos
had suggested leaving out the paragraph concerned,
but he had given way, in the end, to the arguments
of those who wished to include it.
101. The CHAIRMAN felt that the discussion
ought not to be limited to paragraph 2; it should
cover paragraphs 3, 4, and 5, which formed a
logical whole with it.

The meeting rose at 6 p.m.

4 See text in A/CN.4/SR.25, footnote 9.
5 Ibid.
6 Ibid.
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Formulation of the Principles recognized in
the Charter of the IMurnberg Tribunal and
in the Judgment of the Tribunal (continued)

COMMUNICATION FROM THE ASSOCIATION
OF YUGOSLAV JURISTS

1. The CHAIRMAN informed the members of
the Commission that the Secretariat had received,
through the intermediary of the Yugoslav Perma-
nent Delegation, a communication from the Asso-
ciation of Yugoslav Jurists. That communication
dealt with the sentence imposed on the German
Field-Marshal List by the Military Tribunal of
the American zone of occupation in Germany.

2. He had carefully studied the document. The
protest it contained did not seem to be relevant
to the Commission's agenda and, furthermore,
the Commission did not appear to be competent
to give an opinion on the sentences imposed by
a military tribunal in Germany. Nevertheless,
he pointed out that the Yugoslav jurists had
drawn attention to the statement of the Military
Tribunal of the American occupation zone in
Germany to the effect that the German occu-
pation of Yugoslavia had been carried out in
accordance with the provisions of article 42 of
The Hague Convention of 1907 respecting the
Laws and Customs of War on Land. (The Chair-
man remarked that in fact the reference had been
to article 42 of the Statute annexed to that Con-
vention). The text of the judgment of the Military
Tribunal had not been attached to the commu-
nication, which was at the disposal of any member
of the Commission who wished to examine it.

3. The Chairman felt that although it could not
be considered by the Commission, the communi-
cation from the Yugoslav jurists seemed to prove
that, in order to accomplish the task with which
it had been entrusted by the General Assembly,
the Commission might take into account other
judgments than that passed by the International
Military Tribunal of Niirnberg.

DRAFT PROPOSED BY THE SUB-COMMITTEE

Sub-paragraph 3 (a)

4. The CHAIRMAN recalled that paragraphs 6,
7 and 8 of the draft proposed by the Sub-Com-
mittee had been adopted provisionally with the
various amendments accepted by the Commis-
sion. 1 The final text of those paragraphs would
only be adopted after a second reading.
5. He asked the Commission to examine para-
graph 3 of the Sub-Committee's draft. That
paragraph was a faithful reproduction of article
6 (a) of the Charter of the International Military
Tribunal.
6. He proposed that the Commission should first
of all examine sub-paragraph (a) of paragraph 3,
which read:

" The following acts constitute crimes against
peace, namely: (a) the planning, preparation,
initiation or waging of a war of aggression, or
a war in violation of international treaties,
agreements or assurances."

7. The Chairman wondered if those responsible
for drawing up the Charter had envisaged politi-
cians alone as possible authors of those crimes,
or politicians and military men acting in con-
junction. The expression " waging of a war "
also needed clarification. Obviously once war
had been declared, the private soldier took part
in the waging of war. It was equally .evident
that he could not do otherwise than obey orders.
It could therefore be assumed that the authors
of the Charter had not intended to consider soldiers
as guilty of crimes against peace.
8. While military chiefs were responsible for the
" waging of a war ", it was to be wondered to
what degree they were responsible for " the plan-
ning, preparation or initiation " of that war. In
fact, it seemed that the role played by military
general staffs was purely technical and consisted
simply of carrying out orders.
9. The Chairman wondered whether it would be
opportune or possible to define the meaning of
" a war of aggression ". He recalled that several
proposals defining the meaning of a war of aggres-
sion had been submitted to the authors of the
Charter of the United Nations both at the Prepa-
ratory Conference in London and at the San
Francisco Conference, but none of those defi-
nitions had finally been accepted.
10. He thought the Commission should define
what was meant by the expression " a war in
violation of international treaties, agreements or
assurances ". The Niirnberg Tribunal had had
to deal with certain international instruments
which had been enumerated in the indictment.
A study of those instruments showed that they

1 At the previous meeting.
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could not justify the expression " in violation of
international treaties, agreements or assurances ".
11. Mr. SPIROPOULOS replied to the various
points raised by the Chairman. The International
Military Tribunal had reached the conclusion, in
its Judgment, that only persons with sufficient
influence could be pronounced guilty of crimes
against peace, consisting in the planning, prepa-
ration, initiation or waging of a war of aggression.
That conception therefore automatically excluded
private soldiers and minor leaders.
12. Neither the Charter, nor the Judgment of
the International Military Tribunal had given a
definition of the term " war of aggression ". The
Tribunal had limited itself to stating in certain
cases that it had been a war of aggression without
explaining on what basis it had reached that
conclusion. That was why the Sub-Committee
had not tried to lay down any principle giving a
definition of a war of aggression.
13. With regard to the expression " a war in
violation of international treaties, agreements or
assurances ", the Sub-Committee had simply repro-
duced, word for word, the text of article 6 (a) of
the Charter, without attempting to decide which
of the international instruments listed in the
Judgment of the Tribunal had been violated.
14. Mr. Spiropoulos recalled that paragraph 3
of the Sub-Committee's draft simply gave the
definition of crimes against peace as it had been
established by the Charter of the International
Military Tribunal. That definition had been
given in technical terms and the Sub-Committee
had not considered itself competent to alter them.
15. Mr. SANDSTROM pointed out that the
International Military Tribunal had listed in its
indictment the international instruments to which
he had referred with the sole aim of showing that
waging a war was an international crime. The
Tribunal had concluded, in its Judgment, that
certain of the accused had been guilty of waging
a war of aggression; it had not specified that it
was a war in violation of any particular treaty.
16. The CHAIRMAN drew' attention in that
connexion to the explanations to be found on
page 46 of the Judgment published by the United
States Government.2

17. Mr. BRIKRLY wondered whether it would
be advisable to alter the wording of paragraph 3
of the Sub-Commiltee's draft. He thought it
would be better to keep it as it was, since it was
a faithful reproduction of article 6 (a) of the
Charter of the International Military Tribunal,
which the Commission was not empowered to
alter. He pointed out, further, that the Judg-

2 " Nazi Conspiracy and Aggression—Opinion and
Judgment— Office of US Chief of Counsel for Prose-
cution of Axis Criminality— " US Government Printing
Office—Washington, 1947.

ment neither corrected nor clarified the terms
used in the Charter.
18. The CHAIRMAN mentioned that he had had
occasion to talk to several leaders of the armed
services who had expressed anxiety concerning
the text of article 6 (a) of the Charter. They
feared that in certain circumstances they might
be accused of having waged a war of aggression,
since no definition had been given for that
expression.
19. Mr. CORDOVA thought the Commission
would be perfectly within its competence in giving
an interpretation on the basis of the conclusions
of the International Military Tribunal. The Judg-
ment drew a distinction according to whether the
military leaders were or were not acquainted with
the plans of Hitler and his associates. Some of
the generals who had been accused had not been
condemned by the Tribunal, for the sole reason
that they had not been in the confidence of their
superiors.
20. Mr. SPIROPOULOS proposed that the word
" namely '' should be deleted from the English
text since it served no useful purpose and had
not been included in the text prepared by the
Sub-Committee. He pointed out that paragraph
3 was a definition of international crimes. The
way in which the Tribunal had interpreted that
definition could not constitute a principle of law.
It seemed obvious that only those persons posses-
sing the necessary influence should be considered
guilty of planning, preparing, initiating or waging
a war of aggression; nevertheless that restriction
could not be considered as a principle of inter-
national law.
21. Mr. CORDOVA thought that, if a definition
were given, it would be advisable to specify the
extent to which the principle could be applied.
That was what the Tribunal had done in its Judg-
ment. Consequently, he thought it would be
advisable to clarify the definition given in para-
graph 3 (a) by stating that those who committed
the acts listed" should occupy a position of respon-
sibility.
22. The CHAIRMAN drew attention to the
remarks in the Judgment with regard to Admiral
Doenitz.3 It had been recognized that Doenitz
had exercised purely tactical functions during
the preparation and initiation of the war and that
he had not been present at the conferences when
the plans for waging a war of aggression had been
announced. Consequently Doenitz had not been
pronounced guilty on the count of crimes against
peace.
23. Mr. SANDSTROM thought that the case of
Doenitz might influence the Commission to adopt
an amendment such as the one proposed by Mr.
Cordova.

3 Ibid, p. 137.
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24. Mr. SPIROPOULOS recalled that the Com-
mission's task was to formulate the principles of
international law, and not to lay down as prin-
ciples all the considerations that the Tribunal had
had to take into account in order to pronounce
its Judgment. He did not think that any general
principle could be formulated out of the cases
of Admiral Doenitz or some of the other accused.
25. Mr. KERNO (Assistant Secretary-General)
wished to explain what the General Assembly
seemed to expect of the Commission. He had
taken part in the discussions which had led to
the adoption by the General Assembly of resolution
95 (I) and of resolution 177 (II), and had had
the impression that the Assembly considered the
principles of Niirnberg as constituting a progress
in international law that should not be lost and
that it wished the expression of those principles
to be improved, if possible, by a new formulation
given by the Commission. Consequently, the
Commission was not strictly bound by all the
terms of the Charter or the Judgment of the
International Military Tribunal.
26. The CHAIRMAN thought that Mr. Kerno's
interpretation of the General Assembly's reso-
lutions was too broad. The terms of those reso-
lutions had led the Commission to believe that it
should respect the provisions of the Charter and
the Judgment of the International Military
Tribunal.
27. Mr. SCELLE supported the interpretation
given by Mr. Kerno, which was identical w7ith
the one which he had had occasion to give himself.
He thought that the Commission should decide
which interpretation should be adopted, the
President's or that given by Mr. Kerno.
28. Mr. CORDOVA shared Mr. Kerno's views.
The Commission must not be bound solely by
the Charter; it must take into account the way
in which the Charter had been interpreted by the
Tribunal in its judgment.
29. Mr. AMADO also thought that Mr. Kerno's
interpretation was correct. The General Assembly
had entrusted the Commission with a technical
task, but, in order to carry it out, it must work
analytically and constructively and not confine
itself to mere slavish copying.
30. Mr. SANDSTROM did not think it was
necessary for the principles to be stated explicitly
in the Charter or the Judgment: it was suiFicient
that they should be implied by the provisions of
those tw7o instruments. That was why the Charter
and the Judgment must be taken into account
together. Where the Judgment differed from the
Charter, it was necessary to discover whether the
Tribunal had adopted two different principles or
whether it had interpreted some principle of the
Charter in a particular sense. The Tribunal had
analysed certain of the concepts submitted to it:
it was difficult to say whether that analysis had
led to different principles.

31. Mr. SPIROPOULOS concurred in principle
with Mr. Sandstrom and Mr. Cordova. It was
not necessary for the principles to be stated
explicitly in the Charter or the Judgment. He
pointed out that in its interpretation of article 8
of its Charter, the Tribunal had reached a com-
pletely different conclusion from that adopted
by the Commission when the latter had provisio-
nally accepted paragraph 8 of the Sub-Committee's
draft. In that connexion, he quoted an extract
from the Judgment published by the Government
of the United States of America 4 where it was
stated, on the one hand, that the provisions of
article 8 were in conformity with the law of all
nations and, on the other, that the true test,
according to the criminal law of most nations,
was, not the existence of an order but whether a
" moral choice " wras possible. In accepting para-
graph 8 of the Sub-Committee's draft, the Com-
mission had formulated the general principle,
without stating the principle of the moral choice.
32. He thought that the Commission could not
bear in mind all the interpretations given by the
Tribunal when formulating principles of inter-
national law.
33. The CHAIRMAN remarked that the Tribunal
seemed to have gone rather far when it stated
that the provisions of article 8 were in conformity
with the law of all nations and said that the con-
cept of the " moral choice " was admitted, in
varying degrees, in the criminal law of most
countries.
34. Mr. CORDOVA was convinced that the.
Commission could not define crimes against
peace as proposed by the Sub-Committee; it
must define them in exact terms. The Com-
mission must adopt the interpretation which
the International Military Tribunal had placed
on the definitions proposed by the Charter, i.e.,
that a person was responsible when he had a
moral choice. The question was very important
and would probably imply a revision of the text
with regard to the principle of responsibility.
35. Sir Renegal RAU observed that the crimes
as understood by the Tribunal were rather differ-
ent from the definition given in the Charter:
the Tribunal had decided that to be guilty, a
person responsible for the organization or prepa-
ration of a war must know7 that it wras a war of
aggression. It was that distinction which had
led the Tribunal to declare Admiral Doenitz not
guilty of the planning, preparation or initiation
of a war.
36. The CHAIRMAN thought it was difficult
to draw7 conclusions from the considerations which
had enabled the Tribunal to declare Admiral
Doenitz not guilty of certain crimes.
37. Sir Renegal RAU made it clear that Admiral

4 Ibid., p. 53.
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Doenitz had, in fact, been found guilty of waging
a war of aggression, because, after a certain date,
he had been perfectly aware of the true situation.
38. The CHAIRMAN thought it was very diffi-
cult to decide in advance whether a war was one
of aggression or a war authorized by the right to
self-defence.
39. Mr. AMADO drew attention to the Judg-
ment's provisions regarding Bormann: he had not
been found guilty of crimes against peace because
it had not been proved that he was aware of
Hitler's plans.
40. Mr. HSU thought that the text proposed by
the Sub-Committee was not enough to constitute
the formulation of principles of international law.
The Commission should settle the question whether
it could modify the terms of article 6 (a) of the
Niirnberg Charter, so as to explain more precisely
the principles it contained.
41. Mr. SPIROPOULOS pointed out that in
order to apply the definitions given in the Charter,
the Tribunal had been obliged to seek out and
establish certain criteria; but in so doing it had
not formulated any principles. It would be a
mistake to try now to transform those criteria
into principles of international law, because they
could be modified according to the cases in
which they were applied.
42. Mr. YEPES drew attention to the fact it
was not always possible to compare the Charter
and the Judgment. The scope of the Charter
was wider than that of the Judgment. He
recalled that resolution 177 (II) of the General
Assembly called for the formulation of the prin-
ciples recognized in the Charter of the Niirnberg
Tribunal and in the Judgment of the Tribunal;
it must therefore be decided whether a principle
was to be found both in the Charter and the Judg-
ment; if not, it would doubtless not be advisable
to formulate it.
43. Mr. KORETSKY thought that Mr. Yepes'
interpretation was incorrect; it must be under-
stood that it was a question of principles recog-
nized by the Charter or by the Judgment and
not of principles recognized by both instruments.
Moreover, it did not seem that the Tribunal had
departed greatly from the Charter on which its
terms of reference were based: the Tribunal had
no doubt adopted certain criteria in applying the
principles of the Charter, but it had not enunciated
new or different principles.
44. The question whether the military men who
had taken part in the waging of the war had had
a " moral choice ", or had been obliged strictly
to obey the orders of their superiors, was irrelevant.
It was impossible to establish general principles
for the degree of responsibility of criminals and
the mitigating circumstances. In that connexion,

5 See A/CN.4/SR.26, para. 90.

it must be remembered that the Commission had
already adopted paragraph 8 of the Sub-Com-
mittee's draft: 5 the decision taken in that
respect could not be reversed. Moreover, he
did not think military leaders could be absolved
of responsibility, unless the principal culprits
were to be acquitted. It was difficult to conceive
of military leaders awaiting the orders of politi-
cians in order to plan or prepare for a war. The
United Nations was urging general disarmament,
precisely because the whole world recognized that
armed forces were in themselves a danger to
peace. When a war was declared, military lea-
ders were at least as responsible as politicians,
if not more so.
45. He recalled that the Niirnberg Charter had
been drawn up at a time in history when all
mankind appreciated the cruelty of war and it
had been realized that military leaders could
not be absolved of their responsibilities. Without
wishing to prejudice the activities of military
leaders at the present time, they must not be re-
lieved of their responsibilities for the future. The
anti-war spirit in forming the Niirnberg Charter
must be retained. In consequence, he was in
favour of maintaining the whole of paragraph 3
of the text proposed by the Sub-Committee.
46. Mr. SANDSTROM shared Mr. Cordova's
views, but stressed the dilficulty of expressing
those views in the text of the definition. The
Niirnberg Tribunal had taken into account the
special circumstances in each case: it had not
judged on the basis of well-defined principles, so
that more principles were expressed in a negative
than in a positive form in the Judgment.
47. Mr. CORDOVA proposed the addition, at
the end of sub-paragraph 3 (a) of the Sub-Com-
mittee's draft, of the words: " when such acts are
committed by persons occupying influential
positions." It must be borne in mind that even
the prosecution had taken action only against
persons who had played an effective part in the
adoption of decisions which had resulted in one
of the acts constituting crimes against peace.
48. Mr. SANDSTROM pointed out that a person
could occupy an influential position without in
consequence having any effective influence on his
Government's decision to declare war.
49. Mr. KORETSKY thought that the amend-
ment proposed by Mr. Cordova was inconsistent
with the provisions of paragraph 8 of the Sub-
Committee's draft.
50. The CHAIRMAN saw no inconsistency: a
principle could be stated and cases of application
of that principle provided for.
51. Mr. AMADO concurred in the remarks of
Mr. Koretsky and Mr. Spiropoulos. He pointed
out that it would be the tribunal's duty to establish
the degree of responsibility of defendants.
52. Sir Benegal RAU thought that the definition



27th meeting - 25 May 1949 197

of crimes against peace should be altered so as
to indicate that the element of intention was
necessary.
53. Mr. FRANQOIS remarked that, as far as
planning and preparation for war were concerned,
it was obvious that persons who participated
therein always occupied influential positions.
54. The CHAIRMAN added that the element
of intention was understood in the planning,
preparation, initiation or waging of war. It might
be asked, however, if a lieutenant training his
platoon was planning or preparing for a war.
55. Mr. ALFARO pointed out that the case
of such a lieutenant would be governed by the
principles set forth in paragraph 8 of the Sub-
Committee's draft. The degree of participation
in the decision to commit one of the crimes against
peace must be determined by the court judging
that crime. The court should also decide whether
or not the war in question constituted a war of
aggression or a war in violation of international
treaties, assurances or agreements. It must not
be forgotten that not war in general, but war of
aggression, had been outlawed. It was admitted
that war might be waged in self-defence.
56. The Commission should formulate a general
definition of crimes against peace, leaving to the
courts the task of interpreting that definition in
each separate case. As far as he was concerned,
he was in favour of sub-paragraph 3 (a) as drafted
by the Sub-Committee.
57. Mr. SPIROPOULOS agreed with Mr. Alfaro.
The courts which might be called upon to judge
crimes against peace would choose certain criteria
to enable them to apply the definition formulated
by the Commission to the cases which were sub-
mitted to them. It was a question of defining
a certain category of crimes: the Charter of the
Niirnberg Tribunal furnished a definition of those
crimes; the Commission could not arbitrarily
alter that definition.
58. The CHAIRMAN put Mr. Cordova's amend-
ment to the vote.

The amendment was rejected by 9 votes to 2.
59. In reply to a question by the CHAIRMAN,
Sir Benegal RAU stated that he had given up the
idea of proposing an amendment to the text
submitted by the Sub-Commission.
60. The CHAIRMAN consulted the Commission
on the question whether it was advisable to define
war of aggression according to the formulation
of the principles recognized by the Charter and
the Judgment of the Niirnberg Tribunal. He
pointed out that war of aggression was defined
neither in the Charter of the Niirnberg Tribunal
nor in the Judgment of that Tribunal.
61. Mr. FRANCOIS was of the opinion that,
since neither the Charter and the Judgment
defined war of aggression, it was not for the
Commission to formulate such a definition.

62. Mr. KORETSKY shared the opinion of
Mr. Francois. The definition of war of aggression
seemed premature to him at the stage the Com-
mission's work had reached.
63. The CHAIRMAN put to the vote the pro-
visional adoption of sub-paragraph 3 (a) of the
draft submitted by the Sub-Committee.

Sub-paragraph 3 (a) was provisionally adopted
by 10 votes to 1

Sub-paragraph 3 (b)

64. The CHAIRMAN requested the Commission
to take a decision on sub-paragraph 3 (b) of the
draft proposed by the Sub-Committee.6 He
pointed out that the Secretariat had devoted
pages 50 to 55 of the memorandum (A/CN.4/5)
to that paragraph.

Sub-paragraph 3 (b) of the Sub-Committee's
draft was provisionally adopted by 10 votes.

Paragraph 4

65. The CHAIRMAN requested the Commission
to take a decision on paragraph 4 of the draft
proposed by the Sub-Committee. 7 He recalled
that that paragraph was taken from article 6,
paragraph (b), of the Charter of the Niirnberg
Tribunal and that Mr. Koretsky had proposed the
addition of the following sentence to the text:

" In particular such crimes as murder, ill-
treatment, deportation to slavery or driving
away of civilian populations, murder and ill-
treatment of prisoners of war, murder of hos-
tages, plunder of public or private property,
destruction of property not justified by military
necessity, devastation of towns and villages,
etc . . ."

66. Mr. BRIERLY asked Mr. Koretsky if the
slight differences between the text which he had
proposed and the provisions of article 6, para-
graph (b) of the Charter were intentional or if
they resulted from the translation from Russian.
67. Mr. KORETSKY pointed out that the
meaning of his amendment was exactly the same
as that of the provisions of article 6, paragraph (b),
of the Charter. If the text which he had proposed
differed somewhat from that of the Charter, it
was because he had wished to simplify article 6,
paragraph (b), and to mention only the most
important crimes committed during the last war.
68. The CHAIRMAN recalled that, after quite
a long debate, the Commission had decided to
retain, for the time being, the right of war as
a topic for codification. It seemed necessary,
however, to state precisely what was meant by
the right of war. As Mr. Francois had pointed

6 See text in A/CN.4/SR.25, footnote 9.
7 Ibid.
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out, The Hague Conventions of 1899 and 1907,
which governed war, had been superseded. The
Judgment of the Niirnberg Tribunal however
contained numerous references to those Conven-
tions, to the Naval Treaty of 1930, and to the
Protocol of 1936 in regard to submarine warfare.
In the cases of Admiral Doenitz and Admiral
Raeder, the Tribunal had not judged them guilty
of violation of the two above-mentioned instru-
ments, as the latter had not been respected by
either side.
69. In 1920 the Committee of Jurists entrusted
with the drafting of the Statute of the Permanent
Court of International Justice had stressed the
need to call an international conference to revise
the laws of war. In view of the evolution in
modern war technique, such a revision would
seem even more necessary now than in 1920.
70. Mr. ALFARO was under the impression
that, since war was thenceforth outlawed, or in
other words, constituted a crime, the Commission
had decided that there could be no question of
codifying the law of war and had rejected Mr.
Francois' proposal to that effect. In those cir-
cumstances no reference could well be made to
the laws of war in defining war crimes. In regard
to the customs of war, it should be made clear
that those customs were not those of any parti-
cular country but of civilized nations. The
words " violations of the laws or customs of war "
should therefore be replaced by an expression
such as " violations of principles, rules and prac-
tices which tend to diminish the horrors of war ".
In any case the enumeration contained in Article 6
(b) of the Charter should be included in para-
graph 4 of the Sub-Committee's draft.
71. Mr. SPIROPOULOS thought it unnecessary
to enumerate the various war crimes in defining
those crimes, seeing that the expression " war
crimes " had a very precise meaning in the Charter
of the Niirnberg Tribunal. Moreover the deletion
of that enumeration would enable the Commis-
sion to present to the General Assembly a defi-
nition of war crimes which would be something
more than a mere copy of Article 6 (b) of the
Charter.
72. In reply to Mr. Alfaro's remarks, he said
that " laws and customs of war " was a technical
term accepted by all nations as meaning all rules
relating to war. The rules annexed to The
Hague Convention of 1907 were entitled '" The
Laws and Customs of War '\ It would seem unwise
to use another form of words.
73. Mr. KORETSKY was in favour of enume-
rating war crimes. The fact that the Commission
had decided, for political reasons, not to codify
the law of war immediately was not sufficient
reason to omit an enumeration of war crimes
from the paragraph dealing with those crimes.
The Commission had been anxious to avoid any
imputation that it was, so to speak, making legal

preparations for a new war; but the terrible crimes
committed by the fascists during the last world
war, by methods until then unknown, should be
solemnly condemned and quoted as an example
in the definition of war crimes.

74. The fact that war was considered a crime
was no good reason for refraining from enumera-
ting the various war crimes when defining them.
If it were, an enumeration of crimes against peace
and against humanity should also have been
omitted from the paragraph of the Sub-Commit-
tee's report which concerned those two classes
of crimes. Public opinion might rightly ask why
the Commission had found it necessary to enume-
rate crimes against peace and crimes against
humanity but not war crimes; it could even accuse
the Commission of a certain degree of negligence.

75. Mr. ALFARO feared that the expression
" customs of war " was somewhat ambiguous.
The laws and customs of war were obviously not
those of any one country: they could only be
those admitted in international law. He agreed
with Mr. Spiropoulos that the expression " laws
and customs of war " was a technical term used
in a number of international instruments, in
particular in the rules annexed to the Hague
Convention of 1907. It should therefore be re-
tained, and an explanation of the principal war
crimes committed to date should be given after
the definition proposed by the Sub-Commission.
76. He had suggested certain amendments to
article 6 (b) of the Charter of the Niirnberg Tri-
bunal because, on the one hand, war crimes should
not be limited to those committed against the
civilian population of occupied territories and,
on the other hand, because the devastation of
towns and villages should not be justified by
alleged military requirements; only certain types
of destruction could be justified by such require-
ments. That was why he had deleted, in his
amendment, the reservation contained in the last
seven words of article 6 (b) of the Charter.
77. The CHAIRMAN said that the Secretary of
the Commission had reminded him that the Char-
ter of the International Military Tribunal of Tokyo
had defined war crimes as follows: " Conventional
war crimes, namely violations of the laws or
customs of war ". No enumeration followed that
definition.
78. Mr. FRANCO IS thought that war crimes
should be enumerated in the definition of those
crimes, since at least some examples of violations
of the laws and customs of war should be given.
He particularly pressed for the inclusion among
those examples of the execution of hostages, the
prohibition of which had once given rise to a
controversy in international law. The Charter of
the Niirnberg Tribunal had, for the first time,
solemnly proclaimed that the execution of hos-
tages constituted a war crime; it should be repeated
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in drafting the principles recognized by the Charter
and Judgment of the Niirnberg Tribunal.

79. The Commission's decision with regard to
the codification of the law of war in no way pre-
vented it from dealing with war crimes. The
Commission should mention the principal war
crimes after their definition, and as fully as pos-
sible. Article 6 (b) of the Niirnberg Charter
should therefore be included word for word.
80. Mr. AMADO agreed with that view.

81. Mr. HSU supported Mr. Francois' proposal.
He disagreed with Mr. Alfaro's proposal to replace
" laws and customs of war " by another expression,
as that might lead to misunderstanding. The
Commission could, if it thought necessary, reverse
its decision not to codify the law of war. Reality
must be faced; merely to outlaw war would not
prevent new wars. There should be regulations
for defensive wars as much as for wars of aggression.

82. Mr. CORDOVA concurred in Mr. Hsu's
remarks and drew attention to the fact that wars
of self-defence had not been outlawed; it was
necessary, therefore, to regulate them. Without
limiting war crimes to those mentioned, the enu-
meration should include the principal crimes
committed in the course of recent wars, with the
purpose of bringing such crimes to the attention
of future generations so as to prevent their being
committed again.
83. Mr. BRIERLY agreed that it was absolutely
necessary to retain the enumeration of crimes in
article 6 (b) of the Niirnberg Charter in the defi-
nition of war crimes.
84. The execution of hostages had not been for-
bidden by the Hague Conventions, since no one
at that time had deemed it possible that any
nation would commit so barbarous an act. Expe-
rience had shown otherwise; specific mention of
that crime in the definition of war crimes would,
therefore, be of undoubted use. For the sake of
uniformity, moreover, it would be well to add
the list which appeared in article 6 (b) of the
Charter to paragraph 4 of the Sub-Committee's
draft, as had already been done in the case of
paragraphs 3 and 5.

85. Concerning Mr. Koretsky's proposal to delete
the words " not justified by military necessity "
after " devastation ", and to insert the word
" wanton " before " destruction ", Mr. Brierly
admitted that the words in question might leave
the way open to abuse, but he nevertheless opposed
any change in article 6 (b) of the Charter. It
must be admitted that in certain cases devastation
might be necessary in time of war. Mr. Koretsky's
fears, however, seemed baseless; it was not for a
possible defendant to justify himself by pleading
military necessity, but rather for the tribunal to
decide whether the necessity had been such as
to warrant the devastation in question.

86. Mr. ALFARO was glad to note that the
Commission felt that, although war had been
outlawed, it was possible to regulate war crimes.
His fears on the subject had been dispelled. He
therefore withdrew his amendment and declared
himself to be in favour of the text of article 6 (b)
of the Charter.
87. Mr. AMADO also stated that he was in
favour of the enumeration of war crimes, as given
in article 6 (b) of the Charter.

88. Mr. SPIROPOULOS observed that the majo-
rity of the Commission wished to enumerate war
crimes in defining them. As a matter of fact,
the two other members of the Sub-Committee had
held the same opinion, and he had been obliged
to accede to their view. This enumeration had
been left out of the text submitted to the Com-
mission by mistake. He had not made the point
clear earlier because he had thought that a general
discussion of the point would be valuable.
89. The CHAIRMAN put to the vote the prin-
ciple of including an enumeration of war crimes
in the definition of those crimes.

The principle was adopted by 10 votes.
90. The CHAIRMAN put to the vote Mr. Koret-
sky's amendment, replacing the words " Such
violations shall include, but not be limited to "
by the words " in particular ".

The amendment was refected by 7 votes to 3.
91. The CHAIRMAN put to the vote Mr. Koret-
sky's amendment, replacing the words " or for
any other purpose " by the words " or driving
away ", and deleting the words " in occupied
territory ".

The amendment was rejected by 8 votes to 2.
92. The CHAIRMAN put to the vote Mr. Koret-
sky's amendment, deleting the words " or persons
on the seas ".

The amendment was not accepted.
93. The CHAIRMAN put to the vote Mr. Koret-
sky's amendment, replacing the words " wanton
destruction of cities, towns, or villages, or devas-
tation not justified by military necessity " by
the words " destruction of property not justified
by military necessity, devastation of towns and
villages, etc. "

The amendment was rejected by 9 votes to 1.
94. The CHAIRMAN put to the vote the text
of article 6 (b) of the Charter, which, if adopted,
would become paragraph 4 of the draft formu-
lation of the principles recognized in the Charter
of the Niirnberg Tribunal and in the Judgment
of the Tribunal.

The text was adopted by 10 votes.

The meeting rose at 5 p.m.




