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100. Mr. ECONOMIDES pointed out that the indirect 
or secondary effects in question were in fact collateral 
effects and he therefore proposed that the word “second-
ary” be replaced by “collateral” because it was more ap-
propriate.

Paragraph (5), as amended by Mr. Simma and Mr. 
Economides, was adopted subject to the deletion of the 
words between dashes.

The meeting rose at 1.05 p.m.
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Draft report of the Commission on the work of its 
fi fty-third session (continued)

CHAPTER V. State responsibility (continued) (A/CN.4/L.608 and 
Corr.1 and Add.1 and Corr.1 and Add.2–10)

E. Text of the draft articles on responsibility of States for 
internationally wrongful acts (continued) (A/CN.4/L.608/
Add.1 and Corr.1 and Add.2–10)

2. TEXT OF THE DRAFT ARTICLES WITH COMMENTARIES THERETO 
(continued)

PART THREE. THE IMPLEMENTATION OF THE INTERNATIONAL 
RESPONSIBILITY OF A STATE (continued) 

CHAPTER II. COUNTERMEASURES (continued)

Commentary to article 49 (Object and limits of countermeasures) 
(concluded) (A/CN.4/L.608/Add.5)

Paragraphs (6) and (7)

Paragraphs (6) and (7) were adopted.

Paragraph (8)

1. Mr. LUKASHUK said that it was quite possible for a 
State to apply for satisfaction, even after obtaining com-
pensation, in cases where its honour, for example, was 
affected. He therefore suggested that the last sentence 
should be deleted.

2. Mr. CRAWFORD (Special Rapporteur) said that the 
commentary addressed the issue discussed in the Drafting 
Committee, which was whether countermeasures would 
be available in order to insist on satisfaction in situations 
in which there was no continuing wrongful act and com-
pensation had been obtained or, at least, tendered. The 
view had been taken that, although satisfaction had cer-
tain special features, it should not be excluded as a matter 
in relation to which countermeasures might in theory be 
demanded. He was not opposed to a deletion, but, in that 
case, the last three sentences should be deleted. The last 
sentence could not be deleted on its own, since it provided 
the necessary balance with the penultimate sentence by 
specifying that countermeasures could be taken only in 
specifi c cases where the demand was proportionate.

3. Mr. BROWNLIE said that he was among those who 
thought the sentence should be retained, since it had been 
an issue during the discussion. It would be wrong for the 
Commission to proceed on the principle that material 
should be deleted because one member felt strongly and 
the rest stayed silent.

4. Mr. GAJA said that reference should be made to 
assurances and guarantees of non-repetition. It was not 
that countermeasures should be allowed in those circum-
stances, but the commentary should not pass over the 
matter in silence. He therefore suggested that the follow-
ing sentence should be inserted, possibly after the second 
sentence: “However, countermeasures are unlikely to be 
appropriate in order to obtain assurances and guarantees 
of non-repetition.”

5. Mr. CRAWFORD (Special Rapporteur) said that 
such assurances and guarantees had features in common 
with satisfaction. In both cases, they were supplementary 
and not always applicable, and in ordinary circumstances 
it was diffi cult to conceive that countermeasures would 
be taken, but the issue was adequately dealt with by the 
notion of proportionality. He therefore suggested adding 
a footnote, saying that the same considerations applied to 
assurances and guarantees of non-repetition.

6. Mr. KAMTO said that, inasmuch as satisfaction was 
always symbolic, being psychological rather than ma-
terial, he saw no point in retaining the word “symbolic” 
in the penultimate sentence. As for the diffi culty over the 
last sentence, a solution might be to replace the phrase 
“is adequately addressed” by “may be adequately ad-
dressed”.

Mr. Hafner, Vice-Chairman, took the Chair.
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7. Mr. CRAWFORD (Special Rapporteur) said that it 
would be hard to delete the word “symbolic” and leave 
the word “nominal”; he would, indeed, prefer to delete 
the latter. As for the second point, he was happy to adopt 
Mr. Kamto’s suggested amendment to the last sentence.

Paragraph (8), as amended, was adopted.

Paragraph (9)

8. Mr. KAMTO drew attention to the antepenultimate 
sentence, which began: “In some cases”. He had no objec-
tion to the content, but it did not tally with the statement 
in the third sentence of paragraph (5). He therefore sug-
gested that it should be followed by a sentence reading: 
“In such cases, the injured State must face the legal con-
sequences of the situation.” The reason was that coun-
termeasures could be detrimental to other States and the 
responsible State should be aware of the consequences of 
non-notifi cation.

9. Mr. CRAWFORD (Special Rapporteur) said that, 
since the issue had already been discussed under para-
graph (5), it would be preferable not to revert to it. Obvi-
ously, there was no point in notifying in cases where the 
event on which notifi cation was required had already oc-
curred. The easiest solution would be to delete the ante-
penultimate sentence; the paragraph would read equally 
well without it.

Paragraph (9), as amended, was adopted.

The commentary to article 49, as amended, was 
adopted.

Commentary to article 50 (Obligations not affected by counter-
measures)

Paragraphs (1) to (3)

Paragraphs (1) to (3) were adopted.

Paragraph (4)

10. Mr. ROSENSTOCK said that the last sentence bore 
no relation to article 50, paragraph 1 (a), and should be 
deleted.

11. Mr. PAMBOU-TCHIVOUNDA said that it dealt 
with a specifi c issue, the notion of aggression. The Com-
mission should not close its eyes to what actually took 
place on the ground. The sentence should be retained.

12. Mr. CRAWFORD (Special Rapporteur) said that 
the point at issue was not the reality of events but what 
was covered by paragraph 1 (a). The sentence made it 
clear that other forms of coercion were not covered by 
paragraph 1 (a) and Mr. Rosenstock was therefore for-
mally correct. He would support the proposed deletion. 
The sentence would also be unacceptable to those who 
took the view that the prohibition of coercion under the 
Charter of the United Nations went beyond the use of 
military force.

13. Mr. LUKASHUK said that the sentence was an or-
ganic part of the commentary to paragraph 1 (a) and pro-
vided a practical answer to an important question.

14. Mr. ROSENSTOCK said that an argument 
could be made for the sentence to be inserted in some 
other position, but it was preposterous to tie it to para-
graph 1 (a), with which it had no relation.

15. Mr. ECONOMIDES said that the sentence had 
emerged as a compromise out of the discussions in the 
Commission. The Special Rapporteur had, after all, 
stated that such forms of coercion were not covered by 
paragraph 1 (a) but might be affected by other provisions. 
It was worth emphasizing the importance of proportion-
ality.

16. Mr. SIMMA said that the question of political or 
economic coercion did not fi t into any of the categories 
listed in article 50, paragraph 1, with the possible ex-
ception of obligations for the protection of fundamen-
tal human rights; and that issue was addressed in para-
graph (7) of the commentary. There was therefore little 
point in referring to article 50, paragraph 1, so that was 
an additional reason to delete the sentence.

17. The CHAIRMAN said that, if he heard no objec-
tion, he would take it that the Commission agreed to de-
lete the last sentence of paragraph (4).

It was so agreed.

Paragraph (4), as amended, was adopted.

Paragraph (5)

Paragraph (5) was adopted.

Paragraph (6)

18. Mr. SIMMA said he was opposed to the use of the 
word “standards” in the penultimate sentence, for in 
some contexts standards were used as an alternative to 
legally binding norms. Secondly, the word “inviolable”, 
in the last sentence, was superfl uous, since the only pos-
sible meaning was that the human rights in question were 
non-derogable.

19. Mr. BROWNLIE said that, while there might be no 
need to spell out the meaning of inviolability, the com-
mentary was expository in nature and hence there was 
some point in marshalling various factors.

20. Mr. CRAWFORD (Special Rapporteur) said that, if 
“standard” presented a problem in human rights terms, 
it could simply be deleted in the penultimate sentence. 
In the last sentence, he could agree to delete the words 
“suspended or”, because the real reference was to deroga-
tion. However, he agreed with Mr. Brownlie that it was a 
useful explanatory point.

21. Mr. SIMMA said that he had continuing objec-
tions to the word “inviolable”, which was misleading if 
the rights were indeed violated. He would prefer “funda-
mental”.
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22. Mr. CRAWFORD (Special Rapporteur) said that he 
was willing to delete the word “inviolable”.

Paragraph (6), as amended, was adopted.

Paragraph (7)

23. Mr. ROSENSTOCK said that the whole paragraph 
bore no relation to the topic and merely constituted a dis-
traction. It should be deleted.

24. Mr. CRAWFORD (Special Rapporteur) said that the 
paragraph attempted to spell out the possible implications 
in what was a controversial area. It was true, however, 
that the Commission had already dealt with the question 
of human rights elsewhere. The paragraph could be de-
leted and a reference to General Comment No. 8 (1997) of 
the Committee on Economic, Social and Cultural Rights 
incorporated in the footnote at the end of paragraph (6).

25. Mr. SIMMA said that, if countermeasures involv-
ing force were excluded under paragraph 1 (b), all that 
was left was economic countermeasures. The question 
of whether it was legitimate to apply economic pressure 
on States, which caused greater suffering to the popula-
tion than to the leadership, was most important in that it 
stressed that human rights should be taken into account 
when economic action was taken against a country.

26. Mr. PELLET said that, since the provision existed, 
even though it did not rightly belong in the draft article, 
it was worth expounding. The analogies shown were 
useful. Mr. Rosenstock’s objections might be answered 
if a phrase were added to the end of the fi rst sentence, 
reading: “but which presents certain analogies”. The 
fourth sentence which begins “Analogies could be drawn 
from other elements of general international law” could 
then be deleted, because the whole paragraph would be 
an analogy.

27. Mr. ROSENSTOCK said that the paragraph was 
concerned only with what General Comment No. 8 (1997) 
said, why the issue was raised and to what it was directed. 
It did not concern countermeasures at all, rather the use 
of the facilities existing within the framework of the Se-
curity Council and Charter of the United Nations to take 
certain actions that might have adverse humanitarian ef-
fects or be undesirable in some other way. No possibility 
of countermeasures or any other legal issue was involved. 
It might be an important issue, but it did not relate to the 
draft articles; it was a distraction, not an analogy.

28. Mr. MELESCANU said that he could see no seri-
ous argument for deleting the paragraph: it refl ected the 
discussions in the Commission, it had its own logic, it 
explained certain aspects of human rights and it acted 
as a kind of preface to paragraph (8), which dealt with 
humanitarian law, and paragraph (9), on the prohibition 
of countermeasures. Moreover, the fi rst sentence specifi -
cally stated that the subject fell outside the scope of the 
draft articles.

29. Mr. CRAWFORD (Special Rapporteur) said the 
problem was that the fi rst sentence discussed a matter 
that was avowedly outside the terms of the draft articles. 
He would not have incorporated the reference to General 

Comment No. 8 (1997) if it had been concerned only with 
the effect of Security Council sanctions, but the point 
was that it referred to unilateral actions by States, which 
would amount to countermeasures. He suggested that the 
solution might be to delete the fi rst sentence altogether 
and to recast the next sentence along the following, more 
objective lines: “General Comment No. 8 (1997) of the 
Committee on Economic, Social and Cultural Rights 
deals with the question of the effects of Security Council 
resolutions, which is outside the terms of the present 
articles, as well as with the question of countermeasures, 
and says:”. There should then follow the quotation from 
the General Comment. He proposed drafting a new text 
to submit to the Commission.

It was so agreed.

Paragraph (8)

Paragraph (8) was adopted.

Paragraph (9)

30. Mr. GALICKI said that the last sentence would 
be improved by inserting the words “obligations under” 
before “peremptory norms”.

31. Mr. CRAWFORD (Special Rapporteur) said that 
even greater accuracy could be achieved by rewording 
the phrase to read: “peremptory norms creating obliga-
tions”. 

32. Mr. PELLET regretted that there was no mention 
of the right of peoples to self-determination. He therefore 
suggested that the fi nal sentence should be followed by a 
sentence such as “This would apply to, for example, some 
infringements of the right of peoples to self-determina-
tion”. A footnote could then refer the reader to paragraphs 
(4) to (6) of the commentary to article 40, which contained 
relevant examples. 

33. Mr. CRAWFORD (Special Rapporteur) said that 
he had introduced references to self-determination in 
earlier paragraphs—including references to the discus-
sion of the principle in the Namibia and East Timor 
cases—especially with an eye to Mr. Pellet’s concern. 
He was therefore reluctant to enter into further detail of 
the content of peremptory norms, but he would be happy 
to include a cross-reference to paragraphs (4) to (6) of the 
commentary to article 40. 

Paragraph (9), as amended, was adopted.

Paragraph (10)

Paragraph (10) was adopted.

Paragraph (11)

34. Mr. KAMTO said that the parentheses around the 
words “peremptory or non-derogable” gave the impres-
sion that they were somehow equivalent to the substantive 
character of the obligation. 



 2707th meeting—8 August 2001 283

35. Mr. CRAWFORD (Special Rapporteur) concurred. 
The text in parentheses should be deleted. 

Paragraph (11), as amended, was adopted.

Paragraph (12)

Paragraph (12) was adopted.

Paragraph (13)

36. Mr. PELLET said that the words “or other agree-
ment” were redundant and should be deleted. 

37. Mr. CRAWFORD (Special Rapporteur) said he was 
prepared to adopt the suggestion, but noted that the prin-
ciple concerned extended also to international arbitral 
agreements, which were not treaties. That, however, was 
not the point being made in the paragraph.

Paragraph (13), as amended, was adopted.

Paragraph (14)

38. Mr. ECONOMIDES said that it was not accurate to 
state that such acts as declaring a diplomat persona non 
grata, terminating or suspending diplomatic relations 
or recalling ambassadors were specifi cally permitted. 
They might be authorized in some circumstances, where 
specifi c provision was made in a given agreement, but 
not in others. A diplomat could be declared persona non 
grata by reason of his personal conduct but not because 
the State had not observed a treaty unrelated to the 
embassy. Secondly, the reference to the inviolability of 
diplomatic or consular agents, in the fourth sentence, 
was insuffi cient. Reference should also be made to their 
jurisdictional immunity, which was an important issue, 
as well as being closely linked with inviolability.

39. Mr. CRAWFORD (Special Rapporteur) said that the 
withdrawal of a diplomat’s credentials or declaring him 
persona non grata might not be appropriate or proper, 
but according to his understanding it was not an unlawful 
act. He could, however, agree to delete the words “are 
specifi cally permitted and”, in the third sentence. The 
reference to countermeasures should remain, because, 
although such acts might be unfriendly or even amount 
to retortion, they did not constitute countermeasures be-
cause they were not contrary to any obligations: there was 
no obligation to have diplomatic relations with a State or 
to accept any individual as a diplomat. With regard to the 
second point, he was willing to add the phrase “including 
jurisdictional immunity” to the fourth sentence in order 
to dispel any confusion, although he himself would regard 
jurisdictional immunity as an aspect of inviolability.

40. Mr. LUKASHUK asked what acts such as declar-
ing a diplomat persona non grata were, if they were not 
countermeasures. It would be useful to add, specifi cally, 
that such acts were retortions.

41. Mr. SIMMA said that the diffi culty with the third 
sentence might be due to the slightly different meanings 
of the English word “specifi cally” and the French word ex-

pressément. In the case of English, it could mean “under 
specifi c circumstances”. Secondly, such acts as declaring 
a diplomat persona non grata, terminating or suspending 
diplomatic relations or recalling ambassadors were not 
invariably acts of retortion, although they could be. 

42. Mr. GALICKI suggested that the last sentence 
should refer not only to diplomatic but also to consular 
agents. If his suggestion were adopted, the reference in 
the footnote would also need to be extended.

43. Mr. MELESCANU said that in some circumstances 
declaring a diplomat persona non grata might well con-
stitute retortion. The formulation should be kept as gen-
eral as possible.

44. Mr. CRAWFORD (Special Rapporteur) proposed 
the formulation: “To declare a diplomat persona non 
grata, to terminate or suspend diplomatic relations, to re-
call ambassadors in situations provided for in the Vienna 
Convention on Diplomatic Relations—such acts do not 
amount to countermeasures in the sense of this Chapter.” 
The references to jurisdictional immunity and to consular 
agents could also be added.

45. Mr. MELESCANU said that the immunity of con-
sular agents was a functional immunity.

46. Mr. CRAWFORD (Special Rapporteur) said that 
the persons in question were in fact not consular agents, 
but consular offi cials. The reference thereto should be the 
subject of a separate sentence.

Paragraph (14), as amended, was adopted.

Paragraph (15)

47. Mr. GAJA said that, given that a State could termi-
nate or suspend diplomatic relations, the third sentence 
which read: “It is precisely when the relations between 
States are strained as a result of some dispute over some 
responsibility that diplomatic channels need to be kept 
open.” and “Moreover”, the fi rst word of the following 
sentence, should be deleted. 

48. Mr. GALICKI said that the source in the fi rst foot-
note needed to be checked.

Paragraph (15), as amended, was adopted.

Commentary to article 51 (Proportionality)

Paragraph (1)

49. Mr. BROWNLIE said that, as article 51 consti-
tuted a defi nition of a purpose with limits, proportion-
ality became superfl uous as a separate requirement, the 
purposive defi nition carrying with it the precise elements 
of proportionality in that context. The second sentence, 
which repeated the fi rst in different terms, could thus be 
deleted, particularly as the word “proportionality” did not 
appear in article 51, except as the rubric. Furthermore, in 
the fourth sentence, the words “principle of proportional-
ity” should be changed to “element of proportionality”.
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50. Mr. CANDIOTI pointed out that the term “propor-
tional” fi gured in the text of the Spanish and French ver-
sions.

51. Mr. CRAWFORD (Special Rapporteur) said he 
could accept the change of “principle” to “element”, and 
also the deletion of the second sentence, in which case the 
third sentence would have to begin “This is relevant”.

52. Mr. PELLET said that, if the second sentence was to 
be deleted, the idea of a “core element” should be trans-
posed to the fi rst sentence, which might then read: “ . . .  
establishes an essential limit on . . . ”.

53. Mr. PAMBOU-TCHIVOUNDA said that propor-
tionality was indeed a principle. If the word “principle” 
was changed to “element”, a number of consequential 
amendments would be necessary, and the references to 
jurisprudence and State practice would be called into 
question.

54. Mr. MELESCANU suggested, as a compromise, 
deleting the references both to “principle” and to “ele-
ment”, and beginning the last sentence with the words 
“Proportionality provides a measure of assurance”.

55. Mr. BROWNLIE said that Mr. Pambou-Tchivounda 
would no doubt quote the standard authority on propor-
tionality, namely, the “Caroline” correspondence,1 in 
support of his views. It was clear from that correspon-
dence, however, that the context had been the principle of 
self-preservation, not that of self-defence.

56. Mr. CRAWFORD (Special Rapporteur) supported 
Mr. Pellet’s proposal to insert the word “essential” in the 
fi rst sentence. The second sentence would be deleted; the 
third would begin “It is relevant . . . ”; and the fourth 
would begin with the word “Proportionality”.

Paragraph (1), as amended, was adopted.

Paragraph (2)

57. Mr. PAMBOU-TCHIVOUNDA said that some ex-
planation should be given, if only in a footnote, of what 
constituted “the law relating to countermeasures”.

58. Mr. CRAWFORD (Special Rapporteur) proposed 
the formulation “Proportionality is a well-established re-
quirement for taking countermeasures, being widely rec-
ognized in State practice, doctrine and jurisprudence.”

59. Mr. PELLET said he found the proposal to elimi-
nate all references to “the principle of proportionality” 
too radical.

60. Mr. CRAWFORD (Special Rapporteur) said it was 
a matter of indifference to him whether the commentary 
referred to “the principle of proportionality” or simply to 
“proportionality”.

Paragraph (2), as amended, was adopted.

Paragraph (3)

61. Mr. LUKASHUK said that, purely for the record, 
the concept of measures “clearly disproportionate” de-
served closer scrutiny.

Paragraph (3) was adopted.

Paragraph (4)

62. Mr. PELLET said that the last sentence appeared to 
award points to ICJ and should be deleted.

63. Mr. CRAWFORD (Special Rapporteur) concurred 
with the proposal.

Paragraph (4), as amended, was adopted.

Paragraphs (5) and (6)

Paragraphs (5) and (6) were adopted.

Paragraph (7)

64. Mr. PELLET said that the second sentence seemed 
to lack a conclusion.

65. Mr. ROSENSTOCK supported Mr. Pellet’s com-
ment, and also proposed the addition, in the last sentence, 
of the words “including the importance of the issue of 
principle involved” (taken from the Air Service Agree-
ment case), after the words “the injury suffered,”.

66. Mr. CRAWFORD (Special Rapporteur) said he 
could accept Mr. Rosenstock’s proposal. As to Mr. Pel-
let’s comment, he suggested adding the words “and to fall 
outside the purpose of countermeasures enunciated in ar-
ticle 49”, after the words “punitive aim”.

Paragraph (7), as amended, was adopted.

The commentary to article 51, as amended, was 
adopted.

Commentary to article 52 (Conditions relating to resort to 
countermeasures)

Paragraph (1)

67. Mr. LUKASHUK said, for the record, that it would 
have been better to refer to “certain urgent counter-
measures” as “interim measures of protection”.

Paragraph (1) was adopted.

Paragraph (2)

68. Mr. PELLET said that the reference in the footnote 
should be to paragraph (7), not to paragraph (6).

69. Mr. KAMTO proposed deleting from the third sen-
tence the phrase “an acknowledgement of the position of 
the injured State”, which begged the question. Who ac-
knowledged that position?

1 British and Foreign State Papers, 1840–1841, vol. 29, pp. 1126 et 
seq. and ibid., 1841–1842, vol. 30, pp. 193 et seq.
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70. Mr. CRAWFORD (Special Rapporteur) said that 
one of the functions of the commentary was to justify the 
positions it took; and it took a position on the relationship 
between countermeasures and dispute settlement. While 
he was prepared to change the word “acknowledgement”, 
he nonetheless believed the sentence to be of value as 
pointing out the reason why, where there was a system 
of impartial settlement of disputes, countermeasures 
might be subordinated. He thus proposed the formula-
tion “Countermeasures are a form of self-help, which re-
sponds to the position . . . ”.

71. In response to a comment by Mr. ECONOMIDES, 
he said that the phrase “one party”, in the penultimate 
sentence, should be amended to read “the responsible 
State”.

Paragraph (2), as amended, was adopted.

Paragraph (3)

Paragraph (3) was adopted.

Paragraph (4)

72. Mr. KAMTO said that, in his view, nothing would 
be lost if the words “even though the time span between 
the giving of notice and taking countermeasures may be 
short”, at the end of the fi rst sentence, were deleted.

73. Mr. CRAWFORD (Special Rapporteur) said the 
formulation was an attempt to strike a balance between 
different views. Nonetheless, he would not oppose its 
deletion. 

Paragraph (4), as amended, was adopted.

Paragraph (5)

Paragraph (5) was adopted.

Paragraph (6)

74. Mr. ECONOMIDES drew attention to a translation 
error in the French version of the last sentence.

Paragraph (6) was adopted.

Paragraph (7)

75. Mr. ECONOMIDES drew attention to a further 
translation error, affecting the French version of the 
phrase “a limited tolerance”.

Paragraph (7) was adopted.

Paragraph (8)

76. Mr. PELLET said that the phrase “irrespective of 
whether jurisdiction is accepted by both parties or is in 
dispute” at the end of the second sentence was inaccurate. 
If the jurisdiction was disputed by the responsible State, 
the assertion was false, except where the court or tribu-

nal whose jurisdiction was disputed had the power to or-
der provisional measures. He proposed the formulation 
“ . . . if jurisdiction is accepted by both parties, or, if it is 
in dispute, where the court or tribunal can order provi-
sional measures pending the decision on its jurisdiction”.

77. Mr. CRAWFORD (Special Rapporteur) conceded 
that, as formulated, the proposition was too extreme. Mr. 
Pellet’s alternative formulation was acceptable, but rather 
long. A preferable formulation might be: “With a stand-
ing court or tribunal this will normally be the case im-
mediately.”

78. Mr. GAJA said that entering into too much detail 
could complicate matters. 

79. Mr. PELLET said he could accept the formulation: 
“With a standing court or tribunal this will normally be 
the case immediately, if its jurisdiction is accepted.”

80. Mr. SIMMA supported Mr. Pellet’s comments: in-
sertion of the word “normally” would not solve the prob-
lem. Since jurisdiction was disputed almost as a matter of 
course, the claimant State would be prohibited from tak-
ing countermeasures at too early a stage in the process.

81. Mr. CRAWFORD (Special Rapporteur) suggested 
the formulation “With a standing court or tribunal this 
will be the case if jurisdiction is accepted by both par-
ties.”

82. Mr. GAJA said that, if adopted, the proposed 
amendment would necessitate some rewriting of the fi rst 
and third sentences, which should accordingly be placed 
in square brackets.

83. Mr. CRAWFORD (Special Rapporteur) said he 
could accept Mr. Gaja’s proposal and would draft a new 
text.

84. Mr. ROSENSTOCK said that, to cover cases where 
a court or tribunal had been called into being but not op-
erating, it was important to retain the notion of whether 
the dispute was pending before the court or tribunal in 
question.

Paragraph (9)

85. Mr. PELLET said that the fi rst three sentences of 
the paragraph seemed to him questionable, implying that 
in all circumstances a court had an inherent power to or-
der provisional measures. All three sentences should be 
deleted. The paragraph would then begin with the words 
“Paragraph 3 is based on the assumption”.

86. Mr. LUKASHUK said he had no objection to the 
fi rst three sentences. There was no need, however, for the 
specifi c reference to the Security Council. The antepenul-
timate sentence should thus end with the words “political 
organs”.

87. Mr. CRAWFORD (Special Rapporteur) said he 
could agree to the deletion of the fi rst three sentences. 
As to Mr. Lukashuk’s proposal, the phrase “political 
organs such as the Security Council” could be changed 
to “non-judicial organs of international organizations”. 
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Personally, he saw no harm in the reference to the Secu-
rity Council.

88. Mr. ROSENSTOCK expressed a strong preference 
for retaining the fi rst part of paragraph (9), which per-
formed a useful explanatory function.

89. Mr. PELLET said that, if the fi rst three sentences 
were to be retained, they should be moved so as to follow 
the fourth sentence, which postulated that the court or tri-
bunal had jurisdiction over the dispute and also the power 
to order provisional measures—in his view, a wholly er-
roneous assumption.

90. Mr. CRAWFORD (Special Rapporteur) said that 
the sentence in question did not state that the tribunal had 
such a power, but that the paragraph applied only if it had 
such a power. Two examples of such tribunals were the 
Iran–United States Claims Tribunal and the International 
Tribunal on the Law of the Sea. He was perfectly happy 
for the fourth sentence to be placed fi rst in the paragraph, 
in which case, however, the start of the paragraph would 
require some rewriting, and would need to be placed in 
square brackets.

91. Mr. SIMMA supported Mr. Pellet’s proposal to 
place the fourth sentence fi rst in the paragraph.

92. The CHAIRMAN said that, if he heard no objection 
he would take it that the Commission wished to leave the 
fi rst four sentences of paragraph (9) in abeyance.

It was so agreed.

Paragraph (10)

Paragraph (10) was adopted.

Commentary to article 53 (Termination of countermeasures)

Paragraph (1)

Paragraph (1) was adopted.

Paragraph (2)

93. Mr. GALICKI said that “article 47”, at the end of 
the paragraph, should be corrected to “article 49”.

Paragraph (2), as amended, was adopted.

The commentary to article 53, as amended, was 
adopted.

Commentary to article 54 (Measures taken by States other than an 
injured State)

Paragraph (1)

94. Mr. PELLET said that the references in the footnote 
should be put in some order, preferably alphabetical, and 
that, in the interests of representativeness, Alland and To-
muschat should be added.

95. Mr. GALICKI said that, as the Commission had 
decided to change “interests” in article 54 to “interest”, 
the commentary should follow suit and talk, in the third 
sentence, of the “collective interest of the group”.

Paragraph (1), as amended, was adopted.

Paragraph (2)

Paragraph (2) was adopted.

Paragraph (3)

96. Mr. PELLET queried what was presumably a mis-
taken reference to an “unoffi cial translation” in the sec-
ond footnote in the French and, possibly, other non-Eng-
lish versions.

97. The CHAIRMAN said the relevant texts would be 
corrected.

98. Mr. SIMMA suggested that, “the breach of bilateral 
aviation agreements”, in the last example, concerning 
collective measures against Yugoslavia, should be toned 
down by changing it to “the non-performance of bilateral 
aviation agreements”. 

99. Mr. CANDIOTI said that “Argentinean” should be 
corrected to “Argentine” in the third example, concern-
ing collective measures against Argentina.

Paragraph (3), as amended, was adopted.

Paragraphs (4) and (5)

Paragraphs (4) and (5) were adopted.

Paragraph (6)

100. Mr. SIMMA said that, although there were cases 
in which reference was made to a fundamental change of 
circumstances, he could not agree that such practice as 
existed was unclear; the statement should be explained 
or deleted.

101. Mr. CRAWFORD (Special Rapporteur) said that, 
as the fi rst sentence mentioned the uncertain state of in-
ternational law on countermeasures taken in the general 
or collective interest, the phrase beginning “such practice 
as exists” at the end of the second sentence could be de-
leted.

Paragraph (6), as amended, was adopted.

Paragraph (7)

102. Mr. GALICKI said that the language at the end of 
the fi rst sentence should be the same as in articles 48 and 
54, so that it read: “in the interest of the injured State or 
the benefi ciaries of the obligation breached”.

103. Mr. ECONOMIDES said that, in the second sen-
tence, it was illogical to talk of “lawful measures” and 
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then go on to talk of the “lawfulness or otherwise” of 
measures taken by States.

104. Mr. CRAWFORD (Special Rapporteur) said that 
the problem could be avoided, without contradicting the 
language of the article, by changing “on the lawfulness or 
otherwise of measures” to “concerning measures ”. 

Paragraph (7), as amended, was adopted.

The commentary to article 54, as amended, was 
adopted.

PART FOUR. GENERAL PROVISIONS

Commentary to Part Four (A/CN.4/L.608/Add.9)

The commentary to Part Four was adopted.

Commentary to article 55 (Lex specialis)

Paragraphs (1) and (2)

Paragraphs (1) and (2) were adopted.

Paragraph (3)

105. Mr. GAJA said that it was important to be quite 
clear about how the word “compensation” was used in the 
articles. Accordingly, in the fi rst footnote, in the sentence 
starting “For WTO purposes . . . ”, the ellipsis should be 
replaced by “and involves a form of countermeasure”.

106. Mr. GALICKI said that there was no need to spec-
ify that article 41 of the European Convention on Human 
Rights was formerly article 50, especially as the practice 
of giving the former numbers of the articles was not fol-
lowed throughout the commentary. Otherwise, the num-
ber of the former article would have to be mentioned ev-
ery time, for the sake of consistency.

107. Mr. PELLET said that he found the inclusion of the 
former numbers of the articles useful. In the second foot-
note, in the interests of clarity, the words “of the federal 
State” should be inserted after “limiting obligations”.

108. Mr. ECONOMIDES said that there was a footnote 
to the fi rst but not to the second hypothesis discussed in 
the paragraph. For the sake of balance and to help the 
reader, a footnote could be added that cited the text of 
article 41; the former number of the article could also be 
mentioned in the new footnote.

109. Mr. CRAWFORD (Special Rapporteur) said that 
article 41 was already cited in the commentary on the 
relationship between restitution and compensation, as the 
article dealt with that issue. However, he would insert a 
cross-reference to it, and incorporate the changes sug-
gested by Mr. Gaja and Mr. Pellet.

Paragraph (3), as amended, was adopted.

Paragraph (4)

Paragraph (4) was adopted.

Paragraph (5)

110. Mr. GAJA said that, in the last sentence, it would 
be more accurate to speak of “remedies for abuse of dip-
lomatic and consular privileges”, rather than “remedies 
for breaches of diplomatic and consular immunity”.

111. Mr. PELLET said he was not sure that Mr. Gaja’s 
assertion was correct and also queried whether the notion 
of a “self-contained regime” was contained in the S.S. 
“Wimbledon” case.

112. Mr. CRAWFORD (Special Rapporteur) con-
fi rmed that the S.S. “Wimbledon” case referred to a self-
contained regime and said he would make sure that the 
correct wording was used in the last sentence of the 
paragraph.

Paragraph (5) was adopted on that understanding.

Paragraph (6)

Paragraph (6) was adopted.

The commentary to article 55, as amended, was 
adopted.

Commentary to article 56 (Questions of State responsibility not 
regulated by these articles)

Paragraph (1)

113. Mr. LUKASHUK said that article 56 contained 
a fundamental legal principle establishing the pre-
eminence of the articles over the norms of customary in-
ternational law. In paragraph (2), analogies were drawn 
between the article and a preambular paragraph of the 
1969 Vienna Convention. The Commission was dealing 
with a complex point of law but the provision was, unfor-
tunately, not adequately clarifi ed in the commentary. At 
least, it should be pointed out that the articles were the 
result of the codifi cation and progressive development of 
international law.

114. Mr. CRAWFORD (Special Rapporteur) said that 
Mr. Lukashuk was perhaps overstating the signifi cance of 
the article. It was quite common in the texts of the Com-
mission dealing with the codifi cation and progressive 
development of international law to include a provision 
similar to article 56. Such provisions could be found, for 
example, in the conventions on State succession and the 
preambular paragraph referred to by Mr. Lukashuk. It was 
diffi cult to fi nd further examples—the commentary was 
already twice as long as its equivalent at the fi rst-reading 
stage—but he would be happy to consider any specifi c 
proposals for additions and he would prepare a text in 
response to the concern expressed by Mr. Lukashuk.

Paragraph (2)

115. Mr. PELLET said that, in the last sentence, it would 
be more precise to speak of “some treaties”.

116. Mr. BROWNLIE said that, with regard to the prin-
ciple of “approximate application”, mentioned in the foot-
note, he suspected that some of the separate and dissent-
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ing opinions in the Gab�íkovo-Nagymaros Project case 
were less sceptical than ICJ appeared to be.

117. Mr. CRAWFORD (Special Rapporteur) said that, 
as a general rule, separate and dissenting opinions were 
not referred to unless there was some discussion which 
was consistent with that in the majority opinion and 
which added signifi cantly to it. If that was true in the 
Gab�íkovo-Nagymaros Project case, he would alter the 
footnote accordingly. 

Paragraph (2), as amended, was adopted.

Paragraph (3)

118. Mr. PELLET said that in the fi rst sentence it was 
unclear what was meant by “preserve any legal effects”. 
He suggested that the second function of article 56 could 
better be described as “to make it clear that the present 
articles are not concerned with any legal effects”. More-
over, the word “proper” could be omitted from the fi rst 
sentence.

119. Mr. CRAWFORD (Special Rapporteur) said that 
he agreed with Mr. Pellet’s suggestions. 

Paragraph (3), as amended, was adopted.

Commentary to article 57 (Responsibility of an international 
organization)

Paragraphs (1) and (2)

Paragraphs (1) and (2) were adopted.

Paragraph (3)

120. Mr. PELLET said that he would appreciate a refer-
ence for the State Border Service case, referred to in the 
footnote.

121. Mr. CRAWFORD (Special Rapporteur) said that 
the only reference he had for the moment was a reference 
to a website.

Paragraph (3) was adopted.

Paragraph (4)

122. Mr. BROWNLIE proposed that the footnote should 
include a reference to the reports of Judge Higgins on the 
subject, from the Annuaire de l’Institut de droit interna-
tional.

Paragraph (4) was adopted.

Paragraph (5)

123. Mr. PELLET said that the paragraph should be de-
leted. It took a very fi rm position on a complicated matter 
which the Commission was due to deal with at its next 
session. Paragraph (4) rightly said that the issues involved 
raised controversial substantive questions as to the func-
tioning of international organizations but he was not per-
suaded that the change of tack in paragraph (5) clarifi ed 

matters. Nor was he sure that Judge Higgins’s report was 
as categorical as it was made out to be, while other excel-
lent work was not cited. It was irksome to prejudge such 
a vexatious problem of contemporary international law in 
the space of a dozen lines.

124. Mr. CRAWFORD (Special Rapporteur) said that 
the Higgins report actually dealt with a subject that 
had been deliberately left out of paragraph (5), namely, 
the so-called question of derivative liability of member 
States of an international organization for its acts, which 
article 57 clearly intended to exclude. What article 57 did 
not exclude from the scope of the draft articles were acts 
carried out by a State acting through its own organs, even 
when it was acting at the behest of an international orga-
nization. Such conduct by a State was not excluded by the 
language of article 57 because it was not the conduct of an 
international organization. That issue had been discussed 
in the panel report referred to in the last footnote to the 
paragraph, on whether Turkey was entitled to evade its 
responsibility towards WTO by claiming it had acted in 
the way it had pursuant to an association agreement with 
the European Union. The answer had been an unequivo-
cal “No”. 

125. It was important to make a clear distinction be-
tween cases where a State, in a sense, stood behind an 
international organization, even voting for a particular 
course of action which the international organization car-
ried out, and cases where the State itself, through its own 
organs acting under its authority, performed an act, even 
under the authority of an international organization. In 
the latter case, the charter of the organization might ren-
der the act lawful.  However, that was not a question of 
exclusion but one of authority and would be covered by, 
for example, consent.

126. He was convinced that the principle stated in para-
graph (5) was an accurate refl ection of article 57, and 
while he would prefer to retain it in full, given that the 
context was a developing area of international law, he 
would be prepared to omit some of the detail in the sec-
ond half of the paragraph by deleting the last sentence.

127. Mr. SIMMA said the “problem” with the second 
half of the paragraph was that it made such a strong state-
ment on an issue that was central to two cases concerning 
NATO and Yugoslavia (Legality of Use of Force (Yugo-
slavia v. Spain; Yugoslavia v. United States of America)) 
currently before international courts, and that statement 
was, for good or bad, not in line with the arguments put 
forward by the defendants in those cases.

128. Mr. GAJA said that in view of concerns about the 
position of the defendant States in the Senator Lines and 
Bankovi� cases, it might be possible to make the para-
graph somewhat less categorical, perhaps by omitting 
the last sentence as suggested by the Special Rapporteur. 
However, there could be no doubt that when it came to at-
tribution of conduct, no exceptions had been made in the 
draft articles, and that needed to be made clear.

129. Mr. BROWNLIE made the point that it would 
be strange if States could avoid responsibility by acting 
through an organization.
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130. Mr. CRAWFORD (Special Rapporteur) said it 
was important to remember that the principle embodied 
in article 57 had been adopted before the cases mentioned 
had arisen. The Commission could not pretend that the 
article excluded acts of a State carried out at the behest of 
an international organization. The article drew a distinc-
tion between the conduct of an international organization 
and the conduct of a State; no conduct of a State was ex-
cluded except where it was said that a State was respon-
sible for an act of an international organization. A ques-
tion of principle was at stake and had been confronted 
squarely in the WTO case he had mentioned earlier.
He believed the WTO panel had got it right.

131. Provided that the principle was left intact, he would 
be prepared to delete the last two sentences, merging the 
two footnotes.

132. Mr. PELLET said that he could go along with such 
a course of action. While the Matthews case before the 
European Court of Human Rights could be usefully in-
cluded, as well as the other cases referred to in the discus-
sion, the matter was extremely complex, and perhaps the 
less said, the better. In any case, it would be going too far 
to take a categorical position on points that were not yet 
very clear.

133. Mr. SIMMA sought guidance on the precise mean-
ing of “at the behest of”, in which he saw a parallel with 
“direction and control”. If an organization directed and 
controlled the activities of its member States, the organs 
of the member States might well remain under the author-
ity and control of the State but the State would still be 
acting under the direction and control of the international 
organization. The draft article that dealt with direction 
and control attributed the illegality to the organization 
as such. He concluded that the questions raised were too 
diffi cult to be dealt with adequately in just a few lines, 
and he would therefore prefer to omit the text after the 
call-out for the fi rst footnote.

134. Mr. CRAWFORD (Special Rapporteur) said that 
neither the minority nor the majority in the Mathews case 
had had the slightest diffi culty in attributing responsibil-
ity for the conduct of the United Kingdom to the State, 
even though its conduct was a result of its membership of 
the European Union. In any event, those questions were 
questions of justifi cation, not preliminary questions, and 
had been treated as such in the Mathews case.

135. Lastly, if, as proposed, the last two sentences were 
omitted and the two footnotes merged, the second sen-
tence of the second footnote would have to be omitted 
too.

Paragraph (5), as amended, was adopted.

The commentary to article 57, as amended, was 
adopted.

Commentary to article 58 (Individual responsibility)

Paragraphs (1) to (4)

Paragraphs (1) to (4) were adopted.

The commentary to article 58 was adopted.

Commentary to article 59 (Charter of the United Nations)

Paragraph (1)

136. Mr. KAMTO suggested the inclusion of additional 
examples of the Lockerbie cases and of a sentence in the 
corresponding footnote to elucidate the references thereto 
in order to give greater precision to the paragraph.

137. Mr. CRAWFORD (Special Rapporteur) pointed 
out that portions of those cases were sub judice. The is-
sue discussed in paragraph (1), application of Article 103 
of the Charter of the United Nations, had already been 
the subject of voluminous writings. In the fi nal analysis, 
brevity seemed the best course of action.

Paragraph (1) was adopted.

Paragraph (2)

Paragraph (2) was adopted.

The commentary to article 59 was adopted.

PART ONE. THE INTERNATIONALLY WRONGFUL ACT OF A STATE 
(continued)*

CHAPTER II. ATTRIBUTION OF CONDUCT TO A STATE 

Commentary to chapter II (A/CN.4/L.608/Add.10)

Paragraph (1)

138. Mr. CRAWFORD (Special Rapporteur), respond-
ing to a comment by Mr. KAMTO, said that conduct had 
fi rst to be attributable to a State before it could be quali-
fi ed as wrongful. 

Paragraph (1) was adopted.

Paragraph (2)

Paragraph (2) was adopted.

Paragraph (3)

139. Mr. CRAWFORD (Special Rapporteur), respond-
ing to a question by Mr. KAMTO, said that the word “at-
tribution” was used in preference to “imputation” delib-
erately and that usage had been inaugurated by former 
Special Rapporteur Roberto Ago.

Paragraph (3) was adopted.

Paragraphs (4) to (7)

Paragraphs (4) to (7) were adopted.

* Resumed from 2704th meeting.
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Paragraph (8)

140. Mr. PELLET pointed to the need to delete the third 
and fourth sentences of the French text in order to align it 
with the English.

Paragraph (8), as amended in the French text, was 
adopted.

The commentary to chapter II, as amended, was 
adopted.

Commentary to article 4 (Conduct of organs of a State)

Paragraphs (1) to (4)

Paragraphs (1) to (4) were adopted.

Paragraph (5)

141. Mr. BROWNLIE suggested the insertion, at the 
beginning of the second sentence, of the phrase “It goes 
without saying that”.

Paragraph (5), as amended, was adopted.

Paragraph (6)

142. Mr. PELLET asked whether there were any exam-
ples of acta jure gestionis that had engaged the responsi-
bility of a State. If so, it would be interesting to include 
them.

143. Mr. CRAWFORD (Special Rapporteur) said ex-
amples could be found in the context of government pro-
curement—discrimination in the purchase of goods and 
services—and the operation by States of commercial ra-
dio stations. After consulting experts in trade law, how-
ever, he had concluded that giving such examples would 
lead into diffi cult terrain. 

144. The CHAIRMAN pointed out that another exam-
ple was the wartime broadcasts from Switzerland by the 
national radio.

Paragraph (6) was adopted.

Paragraph (7)

145. Mr. BROWNLIE, referring to the phrase 
“‘subordinate’ offi cials” in the fi rst sentence, pointed out 
that in the decisions on both preliminary objections and 
on merits in the Loizidou case, the European Court of 
Human Rights had referred to Turkey’s responsibility 
for the “subordinate” local administration in northern 
Cyprus.

Paragraph (7) was adopted.

Paragraphs (8) to (10)

Paragraphs (8) to (10) were adopted.

Paragraph (11)

146. Mr. PELLET drew attention to a discrepancy in 
the wording in French of the sixth sentence: “bodies” was 
translated as structures.

Paragraph (11), as amended in the French text, was 
adopted.

Paragraph (12)

Paragraph (12) was adopted.

Paragraph (13)

147. Mr. PELLET said that the bulk of the paragraph 
and the examples in the footnotes to it would be better 
placed in the commentary to article 7, which could ben-
efi t from the additional material.

148. Mr. CRAWFORD (Special Rapporteur) said that 
such cross-referencing should be feasible.

Paragraph (13), as amended, was adopted.

The commentary to article 4, as amended, was ad-
opted.

Commentary to article 5 (Conduct of persons or entities exercising 
elements of governmental authority)

Paragraphs (1) to (7)

Paragraphs (1) to (7) were adopted.

The commentary to article 5 was adopted.

Commentary to article 6 (Conduct of organs placed at the disposal of 
a State by another State)

Paragraphs (1) to (7)

Paragraphs (1) to (7) were adopted.

Paragraph (8)

149. Mr. PELLET proposed deleting the paragraph, 
which cited a case involving the Cook Islands. The Cook 
Islands were not a sovereign State and hence the example 
was not relevant. It would be better placed in a footnote.

150. Mr. CRAWFORD (Special Rapporteur) said that 
the Cook Islands had been treated as a foreign State in 
the case cited but he could go along with the deletion of 
paragraph (8) and the incorporation of the footnote in the 
footnote at the end of paragraph (7).

It was so agreed. 

Paragraph (8) was deleted.
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Paragraph (9)

Paragraph (9) was adopted.

Paragraph (10)

151. Mr. CRAWFORD (Special Rapporteur), respond-
ing to a remark by the CHAIRMAN, suggested that the 
phrase “legal proceedings are transferred”, in the penul-
timate sentence, should be replaced by “accused persons 
are transferred”.

Paragraph (10), as amended, was adopted.

The commentary to article 6, as amended, was adopted.

Commentary to article 7 (Excess of authority or contravention of 
instructions)

Paragraphs (1) to (4)

Paragraphs (1) to (4) were adopted. 

Paragraph (5)

152. Mr. CRAWFORD (Special Rapporteur), respond-
ing to a comment by Mr. PELLET, suggested that the last 
sentence should be deleted and that the footnote should 
be maintained at the end of the paragraph.

It was so agreed. 

Paragraph (5), as amended, was adopted.

Paragraph (6)

Paragraph (6) was adopted.

Paragraph (7)

153. Mr. PELLET pointed out that in the fi rst sentence 
“article 9” should be corrected to read “article 7”.

Paragraph (7), as amended, was adopted.

Paragraphs (8) to (10)

Paragraphs (8) to (10) were adopted.

The commentary to article 7, as amended, was ad-
opted.

Commentary to article 8 (Conduct directed or controlled by a State)

Paragraph (1)

154. Mr. PELLET proposed the inclusion of a cross-
reference to an earlier article to which it had been decided 
to add a footnote describing the linguistic diffi culty of 
putting the phrase “direction or control” into French.

155. Mr. CRAWFORD (Special Rapporteur) said that, 
in the earlier article, the phrase used had been “direction 
and control”, but he had no objection to the proposal.

Paragraph (1), as amended, was adopted.

Paragraphs (2) to (5)

Paragraphs (2) to (5) were adopted.

Paragraph (6)

156. Following a query by Mr. PELLET, Mr. 
MELESCANU and Mr. CRAWFORD (Special Rappor-
teur) drew attention to the mistranslation into French of 
the term “seizure”, which should be saisie, not expropria-
tion.

Paragraph (6), as amended in the French text, was 
adopted.

Paragraphs (7) to (9)

Paragraphs (7) to (9) were adopted.

The commentary to article 8, as amended, was 
adopted.

Commentary to article 9 (Conduct carried out in the absence or 
default of the offi cial authorities)

Paragraphs (1) to (3)

Paragraphs (1) to (3) were adopted.

Paragraph (4)

157. Mr. PELLET said the paragraph seemed somewhat 
weak and might be improved by a discussion of whether 
the conduct of Governments in exile could be deemed to 
be covered by article 9.

158. Mr. CRAWFORD (Special Rapporteur) said that 
there might well be situations in which for certain pur-
poses a Government in exile was covered by article 9: 
for example, if it disposed of the property of the State in 
whose territory it was acting as a Government in exile. 
Those situations were extremely varied, however, and he 
was reluctant to detail them. The fact that the reader was 
left looking for more was not necessarily a disadvantage 
in commentaries, especially those of the present length.

159. Mr. PELLET cited actions of the Government in 
exile of Poland in London that fell within the scope of 
article 9.

160. Mr. CRAWFORD (Special Rapporteur) said that 
it was a moot point whether the post-war Government of 
Poland had acknowledged the application terms such as 
those of article 9 by considering the London Government 
to have functioned on behalf of Poland. 
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161. Mr. ECONOMIDES said that article 9 applied in 
cases where there was an absence of offi cial authority. 
That was not true of Governments in exile, however, 
since the State continued to exist, and he had doubts as 
to whether Governments in exile fell within the purview 
of article 9. 

162. Mr. GALICKI pointed out that the Polish Govern-
ment in exile had been recognized by the Western allies, 
had concluded treaties with the former Union of Soviet 
Socialist Republics and had even signed the Convention 
on International Civil Aviation. 

163. Mr. CRAWFORD (Special Rapporteur) said that, 
in those examples, the actions of the Government in exile 
were covered by article 4, not article 9. Article 9 would 
apply only vis-à-vis States that did not recognize a Gov-
ernment in exile as constituting a Government. The dis-
cussion illustrated the very fi ne line between the work-
ings of the two articles and explained his reluctance to get 
into such issues. He said that he would add some clarifi ca-
tion of the position of Governments in exile.

It was so agreed.

Paragraphs (5) and (6)

Paragraphs (5) and (6) were adopted.

Commentary to article 10 (Conduct of an insurrectional or other 
movement)

Paragraphs (1) to (16)

Paragraphs (1) to (16) were adopted.

The commentary to article 10 was adopted.

Commentary to article 11 (Conduct acknowledged and adopted by a 
State as its own)

Paragraphs (1) and (2)

Paragraphs (1) and (2) were adopted.

Paragraph (3)

164. Mr. PELLET proposed that the paragraph should 
be deleted. He could not see the relevance of the Tellini 
case to article 11. 

165. Mr. CRAWFORD (Special Rapporteur) said that 
the case had been cited because it had established the 
general rule that the acts of private parties were not at-
tributable to the State. It had been agreed that some refer-
ence to that rule would be included in the commentary. If 
paragraph (3) was read in conjunction with paragraph (4), 
the sense was clearer. 

The meeting rose at 6.10 p.m.

2708th MEETING

Thursday, 9 August 2001 at 10.05 a.m.

Chairman: Mr. Peter KABATSI

Present: Mr. Addo, Mr. Al-Baharna, Mr. Brownlie, 
Mr. Candioti, Mr. Crawford, Mr. Dugard, Mr. Economides, 
Mr. Gaja, Mr. Galicki, Mr. Goco, Mr. Hafner, Mr. He, 
Mr. Kamto, Mr. Kateka, Mr. Kusuma-Atmadja, 
Mr. Lukashuk, Mr. Melescanu, Mr. Pambou-Tchivounda, 
Mr. Pellet, Mr. Sreenivasa Rao, Mr. Rodríguez Cedeño, 
Mr. Rosenstock, Mr. Simma, Mr. Tomka, Mr. Yamada.

Draft report of the Commission on the work of its 
fi fty-third session (continued)

CHAPTER V. State responsibility (continued) (A/CN.4/L.608 and 
Corr.1 and Add.1 and Corr.1 and Add.2–10)

E. Text of the draft articles on responsibility of States for 
internationally wrongful acts (continued) (A/CN.4/L.608/
Add.1 and Corr.1 and Add.2–10)

2. TEXT OF THE DRAFT ARTICLES WITH COMMENTARIES THERETO 
(continued) 

PART ONE. THE INTERNATIONALLY WRONGFUL ACT OF A STATE 
(continued)

CHAPTER II. ATTRIBUTION OF CONDUCT TO A STATE (continued) 

Commentary to article 11 (Conduct acknowledged and adopted by a 
State as its own) (continued) (A/CN.4/L.608/Add.10)

Paragraph (3) (continued) 

1. The CHAIRMAN recalled that Mr. Pellet had pro-
posed that paragraph (3) should be deleted.

2. Mr. CRAWFORD (Special Rapporteur) said that he 
wanted paragraph (3) to be retained. He was prepared to 
move it or, if that was not possible, merge it with para-
graph (2). He proposed that any decision on that para-
graph and the place which might be assigned to it should 
be postponed until the following meeting. 

It was so agreed.

Paragraphs (4) to (6)

Paragraphs (4) to (6) were adopted.
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