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individual would otherwise have no possibility of obtain-
ing protection by a State”.

31. Mr. BROWNLIE said that he supported that pro-
posal. He also proposed that, in the third sentence, the 
word “should” should be added before the word “relate”.

32. Mr. SIMMA proposed that, in that same sentence, 
the word “exemption” should be replaced by the word 
“exception”.

33. Mr. DUGARD (Special Rapporteur) said that he ac-
cepted the three proposed amendments, but noted that the 
word “exception” should read “exceptions”.

34. Following an exchange of views in which Mr. 
CANDIOTI, Mr. CRAWFORD, Mr. ECONOMIDES, Mr. 
GAJA, Mr. GALICKI, Mr. GOCO, Mr. MELESCANU, 
Mr. PELLET, Mr. Sreenivasa RAO, Mr. RODRÍGUEZ 
CEDEÑO, Mr. ROSENSTOCK, Mr. SIMMA, Mr. 
DUGARD (Special Rapporteur) and Mr. TOMKA (Chair-
man of the Drafting Committee) took part, the CHAIR-
MAN said that the structure of the third sentence should 
be looked at again because, as it stood, it confused invol-
untary changes of nationality with involuntary transfers 
of claims. He therefore proposed that the members of 
the Commission should invite the Special Rapporteur to 
amend the wording of that sentence, which could perhaps 
be split in two. In the meantime, he proposed that it should 
be left in square brackets and that the adoption of para-
graph 20 should be deferred.

It was so agreed.

Paragraph 21

Paragraph 21 was adopted.

Paragraph 22

35. Mr. PELLET proposed that the following sentence 
should be added at the end of the paragraph: “Serious 
doubts were also expressed on whether the concept of as-
signment was well founded.”

Paragraph 22, as amended, was adopted.

Paragraphs 23 to 25

Paragraphs 23 to 25 were adopted.

Paragraph 26

36. Mr. GAJA proposed that, at the beginning of the 
sentence, the words “before moving on to the question 
of exhaustion of local remedies” should be deleted. In 
subparagraph (c), the word “power” should be replaced 
by the word “right” and the words “on behalf” should be 
deleted.

Paragraph 26, as amended, was adopted.

Paragraph 27

37. Mr. BROWNLIE, referring to the fi rst sentence, 
asked the Special Rapporteur whether the words “the 
Vatellian legal fi ction” could not be replaced by more ex-
plicit wording that it would be easier for ordinary readers 
to understand.

38. Mr. DUGARD (Special Rapporteur) said that he 
was prepared to discuss that wording with Mr. Brownlie.

39. The CHAIRMAN proposed that the members of the 
Commission should postpone the adoption of paragraph 
27 until the Special Rapporteur had proposed new word-
ing for the fi rst sentence.

It was so agreed.

Paragraphs 28 to 37

Paragraphs 28 to 37 were adopted.

Paragraph 38

40. Mr. PELLET, referring to paragraphs 38 and 41 
of the French version, proposed that the word argument 
should be replaced by the word moyen in accordance with 
the decision taken earlier by the Commission. In order to 
refl ect the idea, as expressed during the discussions, that 
arguments in international law and in internal law might 
not be the same, he proposed that the words “and vice 
versa” should be added at the end of the last sentence of 
paragraph 38.

Paragraph 38, as amended in the French text, was 
adopted.

Paragraphs 39 to 50

Paragraphs 39 to 50 were adopted.

The meeting rose at 12.45 p.m.
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Draft report of the Commission on the work of its 
fi fty-third session (continued)

CHAPTER VII. Diplomatic protection (concluded) (A/CN.4/
L.610)

B. Consideration of the topic at the present session (concluded)

Paragraph 20 (concluded)

1. The CHAIRMAN drew attention to a revised version 
of the third sentence proposed by the Special Rapporteur, 
which read:

“It was proposed that the basic exceptions should relate 
to involuntary changes of nationality of the protected 
person, arising from succession of States, marriage and 
adoption. It was also proposed to extend this rule to 
other cases where different nationalities were involved 
as a result of changes to the claim arising from, for 
example, inheritance and subrogation.”

2. If he heard no objection, he would take it that the 
Commission wished to adopt the revised version of the 
third sentence.

It was so agreed.

Paragraph 20, as amended, was adopted.

Paragraph 27 (concluded)

3. The CHAIRMAN drew attention to a proposal from 
the Special Rapporteur to replace the fi rst part of the fi rst 
sentence, “The Special Rapporteur reiterated his view 
that the Vattelian legal fi ction was not . . . ”, with the 
phrase: “The Special Rapporteur reiterated his view that 
the Vattelian legal fi ction, according to which the State 
protected its own interest when it acted on behalf of its 
national, was not . . . ”.

4. If he heard no objection, he would take it that the 
Commission wished to adopt that proposal.

It was so agreed.

Paragraph 27, as amended, was adopted.

Chapter VII, as amended, was adopted.

CHAPTER V. State responsibility (concluded) (A/CN.4/L.608 and 
Corr.1 and Add.1 and Corr.1 and Add.2–10)

E. Text of the draft articles on responsibility of States for 
internationally wrongful acts (concluded) (A/CN.4/L.608/
Add.1 and Corr.1 and Add.2–10)

2. TEXT OF THE DRAFT ARTICLES WITH COMMENTARIES THERETO 
(concluded) 

5. Mr. CRAWFORD (Special Rapporteur), introduc-
ing portions of the commentaries that had been revised 
following the earlier discussion in the Commission, said 
that well over 150 alterations, mostly of an editorial na-
ture, were to be made to the text. He would bring to the 
attention of the Commission only those that, in his judge-
ment, raised questions of substance.

PART ONE. THE INTERNATIONALLY WRONGFUL ACT OF A STATE 
(continued)

CHAPTER I. GENERAL PRINCIPLES (concluded)*

Commentary to article 1 (Responsibility of a State for its 
internationally wrongful acts) (concluded)** A/CN.4/L.608/
Add.2)

Paragraph (3) (concluded)**

6. Mr. CRAWFORD (Special Rapporteur) proposed 
the insertion of the following footnote, in response to a 
request from Mr. Pellet, after the words “fl owing directly 
from the wrongful act”, at the end of the fourth sentence:  
“See H. Kelsen, Principles of International Law, 2nd 
ed., R. W. Tucker, ed. (New York, Holt, Rinehart and 
Winston, 1966), p. 22.”

The footnote was adopted. 

7. Mr. CRAWFORD (Special Rapporteur) proposed 
the insertion of the following footnote after the words 
“reparation or to a ‘sanction’”, at the end of the penulti-
mate sentence: “See, for example, R. Ago, ‘Le délit in-
ternational’, Recueil des cours . . . , 1939-II (Paris, Sirey, 
1939), vol. 68, p. 417, at pp. 430–440; L. Oppenheim, 
International Law: A Treatise, vol. I, Peace, 8th ed., H. 
Lauterpacht, ed. (London, Longmans, Green and Co., 
1955), pp. 352–354.”

The footnote was adopted.

Paragraph (3), as amended, was adopted.

The commentary to article 1, as amended, was 
adopted.

CHAPTER III. BREACH OF AN INTERNATIONAL OBLIGATION 
(concluded)*

Commentary to article 12 (Existence of a breach of an international 
obligation) (concluded)** (A/CN.4/L.608/Add.7)

Paragraph (2) (concluded)**

8. Mr. CRAWFORD (Special Rapporteur) said he had 
been asked to check for accuracy a series of references in 
the fourth sentence to ways in which ICJ had formulated 
the concept of a breach. He had done so, and was also 
proposing for the sake of clarity the insertion of the words 
“of a State” between the words “obligations” and “acts”, 
in the fourth sentence.

Paragraph (2), as amended, was adopted.

Paragraph (7) (concluded)**

9. Mr. CRAWFORD (Special Rapporteur) said the fi rst 
sentence dealt with the question whether certain funda-
mental rules of international legal order had any special 
features from the perspective of article 12. It should read: 
“Even fundamental principles of the international legal 

* Resumed from the 2703rd meeting.

** Resumed from the 2702nd meeting.
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order are not based on any special source of law or spe-
cifi c law-making procedure, in contrast again with inter-
nal legal systems.”

10. Mr. PELLET said he was grateful to the Special 
Rapporteur for making concerted efforts to address his 
concerns, but he was still troubled by the phrase “in con-
trast again with internal legal systems”. As he understood 
it, the paragraph was saying that in internal law, funda-
mental principles were of a constitutional character. Why 
not simply say that?

11. Mr. CRAWFORD (Special Rapporteur) proposed 
that the phrase should read: “in contrast with rules of a 
constitutional character in internal legal systems”.

It was so agreed. 

Paragraph (7), as amended, was adopted.

The commentary to article 12, as amended, was 
adopted.

Commentary to article 14 (Extension in time of the breach of an 
international obligation) (concluded)*

Paragraph (4) (concluded)* 

12. Mr. ROSENSTOCK said that the word “expropria-
tion”, in the third sentence, should be replaced by “tak-
ing”.

Paragraph (4), as amended, was adopted.

Paragraph (5) (concluded)*

13. Mr. CRAWFORD (Special Rapporteur) said that, 
in response to a request from Mr. Pellet for additional 
explanations of the treatment to be given to a continuing 
wrongful act, he was proposing the addition of the fol-
lowing two sentences at the end of the paragraph: “Where 
a continuing wrongful act has ceased, for example by the 
release of hostages or the withdrawal of forces from ter-
ritory unlawfully occupied, the act is considered for the 
future as no longer having a continuing character, even 
though certain effects of the act may continue. In this re-
spect it is covered by paragraph 1 of article 14.”

Paragraph (5), as amended, was adopted. 

The commentary to article 14, as amended, was 
adopted.

Commentary to article 15 (Breach consisting of a composite act) 
(concluded)* 

Paragraphs (2) to (4) (concluded)* 

14. Mr. CRAWFORD (Special Rapporteur) said that 
the use of the word “systematically” had caused prob-
lems, and he had accordingly reworded the fi rst two sen-
tences of paragraph (2) to read: “Composite acts covered 
by article 15 are limited to breaches of obligations which 

concern some aggregate of conduct and not individual 
acts as such. In other words their focus is ‘a series of acts 
or omissions defi ned in aggregate as wrongful’.” In the 
third sentence, the words “prohibitions against” should 
be replaced by “obligations concerning”.

15. Mr. PELLET pointed out that the word “systematic” 
recurred in paragraphs (3) and (4). 

16. Mr. CRAWFORD (Special Rapporteur) suggested 
that the word should be replaced by the term “composite” 
in paragraphs (3) and (4).

It was so agreed. 

Paragraphs (2) to (4), as amended, were adopted.

The commentary to article 15, as amended, was 
adopted.

CHAPTER IV. RESPONSIBILITY OF A STATE IN CONNECTION WITH THE 
ACT OF ANOTHER STATE (concluded)* 

Commentary to chapter IV (concluded)* (A/CN.4/L.608/Add.1)

Paragraph (1) (concluded)*

17. Mr. CRAWFORD (Special Rapporteur) said the 
use of the phrase “independent responsibility” had been 
said to require some explanation. He therefore proposed 
that the second sentence should be replaced by three sen-
tences, reading: “The principle that State responsibility 
is specifi c to the State concerned underlies the present 
articles as a whole. It will be referred to as the principle 
of independent responsibility. It is appropriate since each 
State has its own range of international obligations and its 
own correlative responsibilities.”

Paragraph (1), as amended, was adopted.

The commentary to chapter IV, as amended, was 
adopted.

PART TWO. CONTENT OF THE INTERNATIONAL RESPONSIBILITY OF A 
STATE (concluded)***

CHAPTER II. REPARATION FOR INJURY (concluded)***

Commentary to article 35 (Restitution) (concluded)*** (A/CN.4/
L.608/Add.4)

Paragraph (2) (concluded)***

18. Mr. CRAWFORD (Special Rapporteur) recalled that, 
with reference to the discussion of the broad and narrow 
conceptions of restitution, Mr. Pellet had requested the 
addition of a reference to the relationship between 
restitution and compensation. An addition at the end of 
the paragraph was accordingly being proposed, to read: 
“Restitution in this narrow sense may of course have to be 
completed by compensation in order to ensure full repara-
tion for the damage caused, as article 36 makes clear.” 

Paragraph (2), as amended, was adopted.

* Resumed from the 2703rd meeting.

** Resumed from the 2702nd meeting. *** Resumed from the 2705th meeting.
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The commentary to article 35, as amended, was 
adopted.

Commentary to article 36 (Compensation) (concluded)***

Paragraph (4) (concluded)***

19. Mr. CRAWFORD (Special Rapporteur) said that 
Mr. Rosenstock had pointed to the need to make it clear 
that article 36 dealt with compensation and did not al-
low for aggravated damages or other forms of damages. 
A footnote to the commentary to chapter III covered 
that point and a cross-reference to it would be inserted, 
along with three sentences to follow the fi rst sentence of 
the paragraph, reading:  “In other words, the function of 
article 36 is purely compensatory, as its title indicates. 
Compensation corresponds to the fi nancially assessable 
damage suffered by the injured State or its nationals. It 
is not concerned to punish the responsible State, nor does 
compensation have an expressive or exemplary character, 
this being the function of satisfaction.”

20. Mr. GAJA proposed deleting the words “this being 
the function of satisfaction”.

21. Mr. CRAWFORD (Special Rapporteur) said he 
accepted that proposal.

Paragraph (4), as amended, was adopted.

The commentary to article 36, as amended, was 
adopted.

CHAPTER III. SERIOUS BREACHES OF OBLIGATIONS UNDER PEREMPTORY 
NORMS OF GENERAL INTERNATIONAL LAW (concluded)***

Commentary to article 41 (Particular consequences of a serious 
breach of an obligation under this Chapter) (concluded)***
(A/CN.4/L.608/Add.8)

Paragraph (9) (concluded)*** 

22. Mr. CRAWFORD (Special Rapporteur) said Mr. 
Pellet had made a proposal that, it had been decided, 
should be merged with the existing text of paragraph (9). 
The paragraph would read: 

“Under article 41, paragraph 2, no State shall rec-
ognize the situation created by the serious breach as 
lawful. This obligation applies to all States, including 
the responsible State. There have been cases where the 
responsible State has sought to consolidate the situa-
tion it has created by its own ‘recognition’. Evidently 
the responsible State is under an obligation not to rec-
ognize or sustain the unlawful situation arising from 
the breach. Similar considerations apply even to the 
injured State: since the breach by defi nition concerns 
the international community as a whole, waiver or 
recognition induced from the injured State by the 
responsible State cannot preclude the international 
community interest in ensuring a just and appropri-
ate settlement. These conclusions are consistent with 
article 30 on cessation and are reinforced by the per-
emptory character of the norms in question.”

23. Mr. PELLET said that on the whole he endorsed 
the proposal but regretted the lack of wording to indicate 
that the injury to the State must result from a breach of 
obligations arising from peremptory norms. An injured 
State could choose to ignore a breach of obligations aris-
ing from norms that were not peremptory, but could not 
do so in the case of peremptory norms.

24. Mr. CRAWFORD (Special Rapporteur) pointed 
out that the fi nal sentence referred specifi cally to “the 
peremptory character of the norms in question”. The 
subject of article 41 was not the entire fi eld of breaches 
of obligations arising under peremptory norms, but seri-
ous breaches of such obligations. The area, exemplifi ed 
by Namibia-type situations, was an extremely complex 
one and the paragraph as it stood was accurate. He 
volunteered, however, to put in a cross-reference to the 
discussion elsewhere in the draft of loss of the right to 
invoke responsibility and valid consent.

It was so agreed.

Paragraph (9), as amended, was adopted.

The commentary to article 41, as amended, was 
adopted.

PART THREE. THE IMPLEMENTATION OF THE INTERNATIONAL 
RESPONSIBILITY OF A STATE (concluded)****

CHAPTER I. INVOCATION OF THE RESPONSIBILITY OF A STATE 
(concluded)*****

Commentary to article 42 (Invocation of responsibility by an injured 
State) (concluded)***** (A/CN.4/L.608/Add.6)

Paragraph (3) (concluded)***** 

25. Mr. CRAWFORD (Special Rapporteur) proposed 
the following revision of the fourth sentence, to meet the 
concerns expressed by Mr. Pambou-Tchivounda: “The 
situation of an injured State should be distinguished from 
that of any other State which may be entitled to invoke 
responsibility, e.g. under article 48 which deals with 
the entitlement to invoke responsibility in some shared 
general interest.”

Paragraph (3), as amended, was adopted.

The commentary to article 42, as amended, was 
adopted.

Commentary to article 45 (Loss of the right to invoke responsibility) 
(concluded)*****

Paragraph (4) (concluded)***** 

26. Mr. CRAWFORD (Special Rapporteur) said that 
he had drafted an addition to the paragraph to meet the 
concern expressed by Mr. Economides, taking care not to 
overstate the case. The following text should be added at 
the end of paragraph (4):

**** Resumed from the 2707th meeting.

***** Resumed from the 2706th meeting.*** Resumed from the 2705th meeting.
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“Of particular signifi cance in this respect is the ques-
tion of consent given by an injured State following a 
breach of a peremptory norm of general international 
law, especially one to which article 40 applies. Since 
such a breach engages the interest of the international 
community as a whole, even the consent or acquies-
cence of the injured State does not preclude that interest 
from being expressed in order to ensure a settlement in 
conformity with international law.”

27. Mr. GALICKI said that, for accuracy’s sake, the 
phrase “breach of a peremptory norm” in the fi rst sen-
tence should be replaced by “breach of an obligation aris-
ing from a peremptory norm”.

Paragraph (4), as amended, was adopted.

Paragraph (11) (concluded)***** 

28. Mr. CRAWFORD (Special Rapporteur) said his 
proposed amendment had been drafted in response to Mr. 
Brownlie’s comment that the matter concerned more than 
mere disadvantage as the result of a delay which gave rise 
to the loss of the right to invoke responsibility. The fi rst 
sentence should be replaced by the following: “To sum-
marize, a claim will not be inadmissible on grounds of 
delay unless the circumstances are such that the injured 
State should be considered as having acquiesced in the 
lapse of the claim or the respondent State has been irre-
trievably disadvantaged.”

29. Mr. ROSENSTOCK said that it would be almost 
impossible to prove that a State had been irretrievably 
disadvantaged. He would suggest replacing the word “ir-
retrievably” by “substantially” or “seriously”.

30. Mr. BROWNLIE said that “disadvantaged” on its 
own, without qualifi cation, would be suffi cient. He agreed 
that “irretrievable” was too rigorous.

31. Mr. CRAWFORD (Special Rapporteur) said that 
over the course of time a State would invariably be 
disadvantaged to a certain extent. He would therefore 
favour replacing the word “irretrievably” by the word 
“seriously”.

Paragraph (11), as amended, was adopted.

The commentary to article 45, as amended, was 
adopted.

Commentary to article 46 (Plurality of injured States) (con-
cluded)*****

New paragraphs (3) and (4)

32. Mr. CRAWFORD (Special Rapporteur) said it had 
been found that not enough had been said in the commen-
tary about the plurality of injured States and the capacity 
of each State to bring a claim on its own. Mr. Gaja, Mr. 
Pellet and others had supplied him with more material, 
which had fi lled two paragraphs. The proposed text was 
the following:

“(3) It is by no means unusual for claims arising from 
the same internationally wrongful act to be brought by 
several States. For example in the S.S. “Wimbledon” 
case, four States brought proceedings before PCIJ un-
der article 386, paragraph 1, of the Treaty of Peace be-
tween the Allied and Associated Powers and Germany 
(Treaty of Versailles), which allowed ‘any interested 
Power’ to apply in the event of a violation of the pro-
visions of the Treaty concerning transit through the 
Kiel Canal. The Court noted that ‘each of the four Ap-
plicant Powers has a clear interest in the execution of 
the provisions relating to the Kiel Canal, since they all 
possess fl eets and merchant vessels fl ying their respec-
tive fl ags’. It held they were each covered by article 
386, paragraph 1, ‘even though they may be unable to 
adduce a prejudice to any pecuniary interest’.1 In fact 
only France, representing the operator of the vessel, 
claimed and was awarded compensation. In the cases 
concerning the Aerial Incident of 27 July 1955, proceed-
ings were commenced by the United States, the United 
Kingdom and Israel against Bulgaria concerning the 
destruction of an Israeli civil aircraft.2 In the Nuclear 
Tests cases, Australia and New Zealand each claimed 
to be injured in various ways by the French conduct of 
atmospheric nuclear tests at Mururoa Atoll.3

“(4) Where the States concerned do not seek com-
pensation on their own account as distinct from a 
declaration of the legal situation, it may not be clear 
whether they are claiming as injured States or as States 
invoking responsibility in the common or general in-
terest under article 48. Indeed in such cases it may not 
be necessary to decide into which category they fall, 
provided it is clear that they fall into one or the other. 
Where there is more than one injured State claiming 
compensation on its own account or on account of its 
nationals, evidently each State will be limited to the 
damage actually suffered. Circumstances might also 
arise in which several States injured by the same act 
made incompatible claims. For example, one State 
may claim restitution whereas the other may prefer 
compensation. If restitution is indivisible in such a 
case and the election of the second State is valid, it 
may be that compensation is appropriate in respect 
of both claims.4 In any event, two injured States each 
claiming in respect of the same wrongful act would 
be expected to coordinate their claims so as to avoid 
double recovery. As ICJ pointed out in its advisory 
opinion on Reparation for Injuries, ‘International tri-
bunals are already familiar with the problem of a claim 
in which two or more national States are interested, 
and they know how to protect the defendant State in 
such a case.’5

“ 1 Judgments, 1923, P.C.I.J., Series A, No. 1, at p. 20.

“ 2 The Court held that it lacked jurisdiction over the Israeli claim 
(Aerial Incident of 27 July 1955 (Israel v. Bulgaria), Judgment, I.C.J. 
Reports 1959, p. 127), after which the United Kingdom and United 
States claims were withdrawn. In its Memorial, Israel noted that 
there had been active coordination of the claims between the various 
claimant Governments, and added: ‘One of the primary reasons for 
establishing co-ordination of this character from the earliest stages 
was to prevent, so far as was possible, the Bulgarian Government 
being faced with double claims leading to the possibility of double 
damages’ (I.C.J. Pleadings, Aerial Incident of 27 July 1955, 
p. 106).***** Resumed from the 2706th meeting.
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“ 3 See Nuclear Tests (Australia v. France), Judgment, I.C.J. 
Reports 1974, p. 253, at p. 256; Nuclear Tests (New Zealand v. 
France), ibid., p. 457, at p. 460.

“ 4 Cf. Forests of Central Rhodopia, where the arbitrator declined 
to award restitution inter alia on the ground that not all the persons 
or entities interested in restitution had claimed (UNRIAA, vol. III 
(Sales No. 1949.V.2), p. 1405, at p. 1432).

“ 5 Reparation for Injuries Suffered in the Service of the United 
Nations, Advisory Opinion, I.C.J. Reports 1949, p. 174, at p. 186.”

33. He added that the sixth sentence in proposed para-
graph (4), beginning “If restitution is indivisible”, had 
been formulated in response to calls that that point should 
be made somewhere in the draft articles. The sentence re-
ferred the reader to footnote 4, which contained the only 
case he had been able to fi nd in which the issue had been 
broached. He would be grateful to be informed of any 
other relevant cases.

34. Mr. GALICKI suggested that the word “seek” in the 
fi rst sentence of new paragraph (4) should be replaced by 
the word “claim”.

35. Mr. PELLET, supported by Mr. HAFNER, said the 
two paragraphs were a fi ne demonstration of the Special 
Rapporteur’s fl exibility, knowledge and patience, even 
when faced with requests for change unaccompanied by 
specifi c proposals.

36. Mr. ROSENSTOCK queried whether it was cor-
rect in paragraph (3) to describe the claims by the United 
Kingdom and the United States as concerning the de-
struction of the Israeli aircraft or the loss of life attendant 
thereon.

37. Mr. CRAWFORD (Special Rapporteur) said that the 
latter interpretation was correct. The phrase “concerning. 
. . . aircraft” in the penultimate sentence should be re-
placed by: “concerning the destruction of an Israeli civil 
aircraft and the loss of lives involved”. He added that, in-
terestingly, Israel had said it would claim only for its own 
citizens and for stateless persons on the aircraft.

38. Mr. PELLET said, with regard to footnote 4, that 
there might well have been cases where a plurality of 
claimants had caused problems in the framework of the 
Iran-United States Claims Tribunal.

39. Mr. CRAWFORD (Special Rapporteur) said that he 
was not aware of any case before the Iran-United States 
Claims Tribunal in which different claimants had made 
incompatible claims. There had been hundreds of cases 
of multiple claims, but they had been brought not on a 
formal State-to-State basis but by claimants on their own 
account within the framework of the Tribunal.

New paragraphs (3) and (4), as amended, were 
adopted.

The commentary to article 46, as amended, was 
adopted.

CHAPTER II.  COUNTERMEASURES (concluded) ****

Commentary to chapter II (concluded)***** (A/CN.4/L.608/Add.5)

Paragraph (5) (concluded)*****

40. Mr. CRAWFORD (Special Rapporteur) said that, 
in response to Mr. Pellet’s suggestion that a comment 
should be made on reciprocal countermeasures in relation 
to non-reciprocal rights, especially human rights, it was 
proposed that the fi fth and sixth sentences of the para-
graph should be replaced by the following:

“First, for some obligations, for example those con-
cerning the protection of human rights, reciprocal 
countermeasures are inconceivable. The obligations in 
question have a non-reciprocal character and are not 
only due to other States but to the individuals them-
selves.a

“ a Cf. European Court of Human Rights, Case of Ireland v. the 
United Kingdom, judgment of 18 January 1978, Series A No. 25.”

Paragraph (5), as amended, was adopted.

The commentary to chapter II, as amended, was 
adopted.

Commentary to article 50 (Obligations not affected by countermeas-
ures) (concluded)****

Paragraph (7) (concluded)****

41. Mr. CRAWFORD (Special Rapporteur) said that, 
as the original paragraph had also stated, members had 
pointed out that the reference to the Security Council was 
irrelevant to the draft articles. In order to focus the text 
more on the issue in hand, the fi rst three sentences should 
be replaced by the following:

“In its General Comment No. 8 (1997) the Commit-
tee on Economic, Social and Cultural Rights discussed 
the effect of economic sanctions on civilian popula-
tions and especially on children. It dealt both with the 
effect of measures taken by international organiza-
tions, a topic which falls outside the scope of the pres-
ent articles,x as well as with countermeasures imposed 
by individual States or groups of States. It stressed that 
‘whatever the circumstances, such sanctions should al-
ways take full account of the provisions of the Inter-
national Covenant on Economic, Social and Cultural 
Rights’,y and went on to state that:

“ x See article 59 and commentary.

“ y E/C.12/1997/8, para. 1.”

The rest of the paragraph would remain unchanged.

42. Mr. ROSENSTOCK said that countermeasures, ac-
cording to the terminology of the draft articles, by defi ni-
tion constituted a legal act. It would therefore be more 
accurate to replace the word “countermeasures” in the 
second sentence with the word “measures”.

Paragraph (7), as amended, was adopted.

The commentary to article 50, as amended, was 
adopted.

**** Resumed from the 2707th meeting.

***** Resumed from the 2706th meeting.
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Commentary to article 52 (Conditions relating to resort to 
countermeasures) (concluded)****

Paragraph (8) (concluded)**** 

43. Mr. CRAWFORD (Special Rapporteur) said that 
the new text, which related to how far the commentary 
should discuss questions of jurisdiction and the existence 
of standing as distinct from ad hoc courts and tribunals, 
would read:

“(8) A dispute is not ‘pending before a court or tri-
bunal’ for the purposes of paragraph 3 (b) unless the 
court or tribunal exists and is in a position to deal with 
the case. With a standing court or tribunal this will 
normally be the case immediately. On the other hand, 
for these purposes a dispute is not pending before an ad 
hoc tribunal established pursuant to a treaty until the 
tribunal is actually constituted, a process which will 
take some time even if both parties are cooperating in 
the appointment of the members of the tribunal.”

44. Mr. PELLET said that the main point of the discus-
sion on the original version of paragraph (8) was that it 
should contain some such phrase as “provided both par-
ties accept its jurisdiction”. It was important to include 
that proviso.

45. Mr. CRAWFORD (Special Rapporteur) said that, 
in fact, that need not be the case. A State could consis-
tently reject the jurisdiction of a tribunal and simultane-
ously comply with an interim measures order issued by 
that tribunal. Thus, in the Southern Bluefi n Tuna cases, 
Japan had said from the outset that it did not accept that 
the ad hoc tribunal would have jurisdiction. Nonetheless, 
there had been a tribunal, with the appearance of having 
jurisdiction, which had had the power to issue interim 
measures orders; it had done so and Japan had complied 
with them. If a State did comply with interim measures, 
there was no room for countermeasures, even if eventu-
ally it decided that there was no jurisdiction. Later devel-
opments were another question: provided that the tribunal 
had the power to indicate interim measures, that power 
took precedence over the unilateral act.

46. Mr. ROSENSTOCK said that a tribunal might well 
have the power to issue interim measures orders and 
might actually do so. It was quite another matter if it was 
apparent to all concerned that the tribunal was not going 
to ask for interim measures, because it was apparent that 
there was no jurisdiction. In that case, it seemed unduly 
harsh to force the injured State to give up the frozen as-
sets, the ship or the plane concerned. Some action needed 
to be taken to ensure that baseless claims, which had no 
chance of success, could not be brought. Moreover, ICJ 
would not be so unwise as to issue preliminary orders, 
since it knew that it had no jurisdiction to enforce them 
in such a case.

47. Mr. PELLET concurred. Paragraph (8) was accept-
able only if both parties accepted the tribunal’s jurisdic-
tion or if the tribunal had the power to indicate binding 
interim measures. He would not revert to the latter issue, 

because it was adequately dealt with in the proposed revi-
sion of paragraph (9).

48. Mr. CRAWFORD (Special Rapporteur) suggested 
that the second sentence should be deleted, together with 
the words “On the other hand” in the third sentence. The 
point being made in paragraph (8) was that, in the case 
of a jurisdictional clause, there was no tribunal until it 
had been constituted. The Commission was at one on that 
point and it was, in any case, further addressed in para-
graph (9).

49. Mr. GAJA said that even greater clarity would be 
achieved if paragraphs (8) and (9) were merged, since it 
was important for the tribunal to have the power to pro-
vide for interim measures in order to ensure that para-
graph 3 (b) of the article operated in the way indicated in 
the draft.

50. Mr. PELLET said he supported the deletion pro-
posed by the Special Rapporteur, but would nonetheless 
ask the Special Rapporteur and Mr. Gaja to suppose that 
two parties agreed to appear before a tribunal which did 
not have the power to issue interim measures orders but 
whose jurisdiction they did not reject. Could a State per-
sist with interim measures in those circumstances? He 
himself would say it could not, because it would have rec-
ognized that the problem would be resolved under the law 
by a tribunal whose jurisdiction was acknowledged by 
both parties.

51. Mr. GAJA noted that a tribunal that had the pos-
sibility of ordering binding interim measures could au-
thorize a State to freeze assets, which was a vital move if 
there was a prospect of the tribunal eventually ordering 
compensation to be paid. After a certain time, however, 
whatever the tribunal did, unilateral measures would 
have to cease. In the case of an arbitral tribunal between 
private parties, it would not be acceptable simply to wait 
for a binding decision. In the case of States, however, the 
position was different: States were presumed to abide by 
binding decisions.

52. Mr. CRAWFORD (Special Rapporteur) said para-
graph 3 (b) of article 52 stipulated that countermeasures 
could not be taken if the dispute was pending before a 
court or tribunal which had the authority to make deci-
sions binding on the parties. The question of what should 
happen where an underlying dispute was before a tribu-
nal as between a private party and the State was dealt 
with later elsewhere. Clearly, the State was not bound to 
refrain from countermeasures, although the fact that the 
matter was sub judice might be relevant. The real question 
was what would happen in the hypothetical situation that 
a case was being heard by a tribunal without the power 
to issue an interim measures order, but all sides accepted 
that the case was before the tribunal. In reality, although 
there might be arbitral tribunals to which that applied, the 
situation was fairly exceptional. Standard rules for State-
to-State arbitration did provide for provisional measures, 
however, in the case of the International Tribunal for the 
Law of the Sea, ICJ and the International Criminal Court. 
In using the word “decisions”, the Drafting Committee 
had had in mind—at least, before the LaGrand case—
that the tribunal had the power to issue interim measures 
orders. Understandably, the injured State would not be **** Resumed from the 2707th meeting.
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content to delay any possibility of redress for four or fi ve 
years in a situation in which it had been seriously injured, 
particularly if the responsible State accepted that the case 
was before a tribunal but contested the case on all possi-
ble grounds, and there was no ultimate guarantee that the 
responsible State would comply with any order. He would 
therefore prefer to retain paragraph (9) with its current 
wording. He saw no problem in merging paragraphs (8) 
and (9).

Paragraph (8), as amended, was adopted.

Paragraph (9) (concluded)**** 

53. Mr. CRAWFORD (Special Rapporteur) said the 
Commission had agreed that the paragraph was broadly 
acceptable but would need to be restructured. Leaving 
aside the question of its joinder to paragraph (8), the start 
of the paragraph would read: 

“Paragraph 3 is based on the assumption that the court 
or tribunal to which it refers has jurisdiction over the 
dispute and also the power to order provisional meas-
ures. Such power is a normal feature of the rules of 
international courts and tribunals. The rationale be-
hind paragraph 3 is that once the parties submit their 
dispute to such a court or tribunal for resolution, the 
injured State may request it to order provisional meas-
ures to protect its rights. Such a request, provided the 
court or tribunal is available to hear it, will perform a 
function essentially equivalent to that of countermeas-
ures. Provided the order is complied with it will make 
countermeasures unnecessary pending the decision 
of the tribunal. The reference to a ‘court or tribunal’ 
is intended to refer to any third party dispute settle-
ment procedure, whatever its designation. It does not, 
however, refer to political organs such as the Security 
Council.”

The rest of the paragraph remained unchanged. 

54. Mr. GALICKI suggested that, in the third sentence, 
the verb “protect” should read “preserve”, refl ecting the 
wording of the article.

55. Mr. GAJA said that his own preference was for 
“protect”. 

56. Mr. SIMMA asked for confi rmation that the ante-
penultimate sentence implied that, if the order was not 
complied with, the right to take countermeasures con-
tinued. Did the State meanwhile retain the right to take 
urgent countermeasures within the meaning of para-
graph 2?

57. Mr. CRAWFORD (Special Rapporteur) said that, 
under article 52, paragraph 4, if a State failed to com-
ply with provisional measures orders, that was the end 
of the matter. The question of urgent countermeasures 
was relevant only in relation to paragraph 1 (b)—the 
prior notifi cation and negotiation requirement. Assuming 
that urgent measures—such as freezing of assets—had 
been taken and the case was then submitted to a tribunal 
with the power to indicate interim measures, the meas-

ure would have to be suspended without undue delay. 
The injured State would thus have some time in which to 
decide on a further course of action. It could not, how-
ever, refrain from requesting interim measures and take 
unilateral measures of its own. That was his interpreta-
tion of the article.

58. His answer to Mr. Pellet’s question—an answer 
which, in his view, constituted a reasonable interpretation 
of the plural word “decisions”, was that the suspensive 
effect of article 52, paragraph 3 (b), was triggered only in 
respect of a dispute procedure in existence that involved 
an interim measures authority.

59. Mr. PELLET said that the interpretation proposed 
by the Special Rapporteur was not the one that would im-
mediately spring to mind. The antepenultimate sentence 
presupposed that the court or tribunal had indeed ordered 
provisional measures. ICJ might decide, as in the Great 
Belt case, that there were no grounds for ordering provi-
sional measures. In such a case, it seemed unreasonable 
for the State to be permitted to continue to take counter-
measures. Similarly, if the State omitted to request provi-
sional measures, it seemed unreasonable that it should be 
permitted to maintain its countermeasures. Those prob-
lems were not dealt with in the commentary.

60. Mr. CRAWFORD (Special Rapporteur) said that 
Mr. Pellet had raised a quite different question, one to 
which the articles provided a clear answer. That question 
was whether, where the tribunal had no interim measures 
power, the mere referral of a dispute to such a tribunal re-
quired the suspension of countermeasures. His answer to 
that question was in the negative, but the problem was in 
any case abstract in the extreme, as all inter-State tribu-
nals of which he was aware had that power. Where the tri-
bunal had that power, under paragraph 3 the countermeas-
ures must be suspended without undue delay once the 
matter was referred to the tribunal and the tribunal was 
in being. Thus, if the tribunal refused to order interim 
measures, the countermeasures must be suspended. If the 
matter was referred to a tribunal by another State and the 
claimant declined to request provisional measures, then 
the countermeasures must be suspended. In the standard 
case, the power to indicate provisional measures took 
over from the unilateral power to take countermeasures 
as soon as the tribunal was in existence and was in a po-
sition to exercise that power, whether or not it was asked 
to do so. The more arguable problem that the Commis-
sion had been discussing, relating to one’s interpretation 
of what was intended by the word “decisions”, was the 
very exceptional case where there was no tribunal with 
that power.

61. Mr. ECONOMIDES said that the Special Rappor-
teur’s interpretation of the point raised by Mr. Simma 
concerning the application of article 52, paragraph 2, was 
entirely correct, as was Mr. Pellet’s interpretation of the 
application of paragraph 3 (b). Whether or not the court 
took a binding decision, any countermeasures already 
taken must be suspended as soon as possible.

Paragraph (9), as amended, was adopted.

The commentary to article 52, as amended, was 
adopted.**** Resumed from the 2707th meeting.



PART FOUR. GENERAL PROVISIONS (concluded)****

Commentary to article 56 (Questions of State responsibility not 
regulated by these articles) (concluded)**** (A/CN.4/L.608/
Add.9) 

Paragraph (1) (concluded)**** 

62. Mr. CRAWFORD (Special Rapporteur) said that 
the fi rst sentence of paragraph (1) had been reformulated 
in response to a concern expressed by Mr. Lukashuk, and 
would read: “The present articles set out by way of codi-
fi cation and progressive development the general second-
ary rules of State responsibility. In that context, article 56 
has two functions.”

Paragraph (1), as amended, was adopted.

The commentary to article 56, as amended, was ad-
opted.

PART ONE. THE INTERNATIONALLY WRONGFUL ACT OF A STATE 
(concluded)

CHAPTER II. ATTRIBUTION OF CONDUCT TO A STATE (concluded)****

Commentary to article 9 (Conduct carried out in the absence or 
default of the offi cial authorities) (concluded)**** (A/CN.4/L.608/
Add.10) 

Paragraph (4) (concluded)**** 

63. Mr. CRAWFORD (Special Rapporteur) said that, in 
response to requests for some clarifi cation of the position 
of Governments in exile, he had expanded the footnote to 
paragraph (4), to include a reference to what was still the 
leading modern work on de facto Governments. The new 
footnote would read:

“See, e.g., the award by Arbitrator Taft in the 
Aguilar-Amory and Royal Bank of Canada Claims 
(Tinoco case), of 18 October 1923 (UNRIAA, vol. I 
(Sales No. 1948.V.2), p. 371 at pp. 381–382). On the 
responsibility of the State for the conduct of de facto 
Governments, see also J. A. Frowein, Das de facto-Re-
gime im Völkerrecht (Cologne, Heymanns, 1968), pp. 
70–71. Conduct of a Government in exile might be cov-
ered by article 9, depending on the circumstances.”

64. Mr. BROWNLIE said he had serious doubts as to 
the appropriateness of quoting Frowein’s work on the 
question. It was a thesis; it was out of date; and its per-
spective was extremely eccentric. The concept of de facto 
regime did not equate to that of de facto Government, and 
the work drew together a series of related but disparate 
legal subjects. Frowein was thus by no means the most 
appropriate citation.

65. Mr. SIMMA said he took the opposite view. The 
book remained a fundamental work on de facto entities, 
of whatever status. Its main thesis was not eccentric, but 
pragmatic. The citation should be retained.

66. Mr. BROWNLIE said that the book was, as Mr. 
Simma conceded, not about de facto Governments; nor 

was it primarily a book about State responsibility: it was 
about the legal status of a whole series of entities, includ-
ing, for example, Taiwan, and was not part of the main-
stream literature on those problems.

67. Mr. CRAWFORD (Special Rapporteur) said that 
the reference was drawn from the commentary to the ar-
ticle adopted on fi rst reading,1 and referred to particular 
pages of the work in question. However, it might be best 
to delete it.

68. Mr. SIMMA said it was unacceptable that a refer-
ence should simply be deleted without proper scrutiny on 
the insistence of one member, despite strong support for 
its retention by another member.

69. Mr. CRAWFORD (Special Rapporteur) proposed 
placing the reference in square brackets. If the pages cited 
proved to be relevant, the reference would be retained.

It was so agreed.

Paragraph (4), as amended, was adopted.

The commentary to article 9, as amended, was 
adopted.

Commentary to article 11 (Conduct acknowledged and adopted by a 
State as its own) (concluded) (A/CN.4/L.608/Add.10)

Paragraph (3) (concluded)

70. Mr. CRAWFORD (Special Rapporteur) said that, in 
response to a concern voiced by Mr. Pellet, he proposed 
to relocate the discussion of the Tellini case, contained in 
paragraph (3) of the commentary to article 11, as a new 
paragraph (2a) of the commentary to chapter II. That 
would entail a few minor editing changes.

Paragraph (3), as amended, was adopted.

The commentary to article 11, as amended, was 
adopted.

The commentaries to the draft articles on responsibil-
ity of States for internationally wrongful acts, as a whole, 
as amended, were adopted.

C. Recommendation of the Commission

71. The CHAIRMAN invited the Commission to 
consider the proposed text of a recommendation to the 
General Assembly. The text read: 

“At its 2709th meeting, on 9 August 2001, the Com-
mission decided, in accordance with article 23 of its 
statute, to recommend to the General Assembly that 
it take note of the draft articles on responsibility of 
States for internationally wrongful acts in a resolution, 
and that it annex the draft articles to the resolution.

1 Yearbook . . . 1974, vol. II (Part One), p. 286, document A/9610/
Rev.1, paragraph (12) and footnote 599.**** Resumed from the 2707th meeting.
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“The Commission decided further to recommend 
that the General Assembly consider, at a later stage, 
and in light of the importance of the topic, the pos-
sibility of convening an international conference of 
plenipotentiaries to examine the draft articles on 
responsibility of States for internationally wrongful 
acts with a view to concluding a convention on the 
topic. The Commission was of the view that the ques-
tion of the settlement of disputes could be dealt with 
by the above-mentioned international conference, if it 
considered that a legal mechanism on the settlement 
of disputes should be provided in connection with the 
draft articles.”

72. Mr. GAJA proposed changing the word “conclud-
ing”, in the penultimate sentence, to “adopting”. 

Section C was adopted.

D. Tribute to the Special Rapporteur

73. The CHAIRMAN invited the Commission to con-
sider the proposed text of a tribute to the Special Rap-
porteur on the topic of State responsibility, Mr. James 
Crawford. The text read:

“At its 2709th meeting, on 9 August 2001, the Com-
mission, after adopting the text of the draft articles on 
responsibility of States for internationally wrongful 
acts, adopted the following resolution by acclamation: 

‘The International Law Commission,

‘Having adopted the draft articles on respon-
sibility of States for internationally wrongful acts, 

‘Expresses to the Special Rapporteur, Mr. 
James Crawford, its deep appreciation and warm 
congratulations for the outstanding contribution 
he has made to the preparation of the draft articles 
through his tireless efforts and devoted work, and 
for the results achieved in the elaboration of the 
draft articles on responsibility of States for interna-
tionally wrongful acts.’

“The Commission also expressed its deep appre-
ciation to the previous Special Rapporteurs, Messrs. 
Francisco V. García Amador, Roberto Ago, Willem 
Riphagen and Gaetano Arangio-Ruiz, for their out-
standing contribution to the work on the topic.”

Section D was adopted.

The members of the Commission gave Mr. Crawford, 
Special Rapporteur, a standing ovation.

74. Mr. CRAWFORD (Special Rapporteur) expressed 
gratitude to the Commission for its vote of thanks, and 
for the extraordinary support it had given him over the 
previous four years. He wished to pay particular tribute 
to the four consecutive Chairmen of the Drafting Com-
mittee, namely, Mr. Simma, Mr. Candioti, Mr. Gaja and 
Mr. Tomka; and also to Mr. Melescanu for his helpful 
work on the commentaries. The outcome of that collec-

tive endeavour was a work of which the Commission 
could be proud.

Chapter V, as amended, was adopted.

The meeting rose at 4.30 p.m.

2710th MEETING

Friday, 10 August 2001, at 10.05 a.m.

Chairman: Mr. Peter KABATSI

Present: Mr. Addo, Mr. Al-Baharna, Mr. Brownlie, Mr. 
Candioti, Mr. Crawford, Mr. Dugard, Mr. Economides, 
Mr. Gaja, Mr. Galicki, Mr. Goco, Mr. Hafner, Mr. 
He, Mr. Kamto, Mr. Kateka, Mr. Melescanu, Mr. 
Pambou-Tchivounda, Mr. Pellet, Mr. Sreenivasa Rao, Mr. 
Rodríguez Cedeño, Mr. Rosenstock, Mr. Simma, Mr. 
Tomka, Mr. Yamada.

Draft report of the Commission on the work of its 
fi fty-third session (concluded)

CHAPTER I.  Organization of the session (A/CN.4/L.604)

Paragraphs 1 to 7 

Paragraphs 1 to 7 were adopted.

Paragraph 8

1. Mr. TOMKA said that mention should also be made 
in paragraph 8 (a) of the open-ended working group to 
consider the main issues pending, chaired by the Special 
Rapporteur.

2. The CHAIRMAN said that, if he heard no objection, 
he would take it that the Commission agreed to Mr. Tom-
ka’s proposal and said that the secretariat would insert the 
necessary addition.

It was so agreed.

Paragraph 8 was adopted on that understanding.

Paragraphs 9 and 10

Paragraphs 9 and 10 were adopted.

Chapter I, as amended, was adopted.
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