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27�5th MEETING

Friday, 3 May 2002, at 10 a.m.

Chair: Mr. Robert ROSENSTOCK

Present: Mr. Addo, Mr. Al-Marri, Mr. Brownlie, 
Mr. Candioti, Mr. Chee, Mr. Comissário Afonso, Mr. 
Daoudi, Mr. Dugard, Ms. Escarameia, Mr. Fomba, 
Mr. Gaja, Mr. Galicki, Mr. Kateka, Mr. Kemicha, 
Mr. Koskenniemi, Mr. Kuznetsov, Mr. Mansfield, 
Mr. Momtaz, Mr. Niehaus, Mr. Opertti Badan, Mr. 
Pambou-Tchivounda, Mr. Pellet, Mr. Sreenivasa Rao, Mr. 
Rodríguez Cedeño, Mr. Tomka, Ms. Xue, Mr. Yamada. 

Diplomatic protection� (continued) (A/CN.4/5�4,2 
A/CN.4/52�, sect. C, A/CN.4/523 and Add.�,3 
A/CN.4/L.6�3 and Rev.�)

[Agenda item 4]

Second and third reportS of the Special rapporteur 

(continued)

1. Ms. ESCARAMEIA, referring to the nature of the 
rule on the exhaustion of local remedies, an issue raised 
in connection with articles 12 and 13 in the second re-
port (A/CN.4/514), and supplementing the comments she 
had made at an earlier meeting, said that, having learned 
more from the debate, she saw the rule, while being a pro-
cedural matter, as having substantive outcomes as well. 
Exceptions should accordingly be created to take account 
of situations where the application of the rule could be 
unfair, such as when there was a change of nationality 
or refusal to accept the jurisdiction of an international 
court. Once that had been done, it would be necessary 
to establish the time from which the right of the State to 
claim diplomatic protection ran, and that would probably 
be when the injury to the national of that State occurred. 
Turning to the third report (A/CN.4/523 and Add. 1) and 
to article 14, specifically its subparagraph (a) (futility), 
she said she agreed with the Special Rapporteur and the 
consensus that seemed to have emerged in favour of op-
tion 3, namely, that local remedies did not need to be ex-
hausted when they provided no reasonable possibility of 
an effective remedy. She considered subparagraphs (e) 
(undue delay) and (f) (denial of access) of article 14 to be 
pertinent.

� For the text of draft articles 1 to 9 proposed by the Special 
Rapporteur in his first report, see Yearbook ... 2000, vol. I, 2617th 
meeting, p. 35, para. 1.

� See Yearbook ... 2001, vol. II (Part One).
� Reproduced in Yearbook ... 2002, vol. II (Part One).

2. On article 15, she thought that paragraph 1 was use-
ful and had a place in the draft. As for paragraph 2, she 
agreed with Mr. Gaja that what was important was the 
proof, not of the availability of local remedies, but of their 
effectiveness. She understood that that was what the Spe-
cial Rapporteur thought as well, and the problem was sim-
ply one of drafting, which the Drafting Committee could 
look into.

3. Referring to the future direction of the draft articles 
and specifically to paragraph 16 of the third report, she 
said that she agreed in part with the Special Rapporteur’s 
conception of how to expand the scope of the draft arti-
cles. Some issues, for example the delegation by one State 
to another of the right to exercise diplomatic protection, 
were too specific and too unique to be considered in the 
draft articles. As for functional protection of international 
organizations, she had been impressed by the statement 
made by Mr. Momtaz at the preceding meeting. Even 
though the question had been taken up by courts, it had 
still not been resolved, although it was arising more and 
more frequently. It should be given in-depth study, per-
haps even separate study. On the other hand, she thought 
that the issue of expanding the draft to cover the right of 
the State of nationality of a ship or aircraft to bring a claim 
on behalf of the crew and possibly also of the passengers, 
irrespective of the nationality of the individuals con-
cerned, deserved further consideration. She understood 
the reservations of the Special Rapporteur and Mr. Op-
ertti Badan on that point. Nevertheless the M/V “Saiga” 
(No. 2) case justified giving the matter further study. Her 
main interest, however, was in diplomatic protection in 
the case where an international organization administered 
a territory, something which had happened in practice in 
Kosovo and East Timor. The international organization 
fulfilled all the functions of a State and must accordingly 
exercise diplomatic protection in respect of persons who 
might be stateless or whose nationality was not at all clear. 
That question should be included in the draft articles un-
der consideration.

4. The link of nationality had been of some importance 
in the past, when States had been the sole actors on the in-
ternational stage, but it had become less important now, in 
a world where international organizations and other actors 
had an increasingly large role to play alongside States. 
The Commission should take account of that fact.

5. Mr. PELLET said that he disagreed with Ms. Escara-
meia on two major points.

6. First, he thought that, in general terms, the Commis-
sion must give the Special Rapporteur clear guidance by 
agreeing with him that diplomatic protection was protec-
tion exercised by the State. The issue of protection exer-
cised by international organizations should be deferred 
for later consideration or perhaps included in the topic of 
the responsibility of international organizations.

7. Second, having heard the arguments developed by 
Ms. Escarameia, he thought that the principle-exceptions 
approach she advocated was inappropriate. He could go 
along with that approach provided that the discussion re-
mained focused on the topic. The topic was diplomatic 
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protection and the principle was the exhaustion of local 
remedies, to which there could be exceptions, such as those 
set out in article 14 proposed by the Special Rapporteur. 
According to Ms. Escarameia, the first stage involved de-
termining the time when the internationally wrongful act 
had occurred, but that question came under the topic of 
State responsibility, from which, wrongly, it had been ex-
cluded. If diplomatic protection was exercised, that meant 
that an internationally wrongful act had been committed, 
and the only question that arose was from what time dip-
lomatic protection could be exercised.

8. Mr. MOMTAZ, referring to the possible exercise of 
diplomatic protection by the State of nationality of a ship 
or aircraft raised by the Special Rapporteur in the context 
of the M/V “Saiga” (No. 2) case, which had been brought 
before ITLOS, asked whether that case had really been 
about diplomatic protection exercised on behalf of the 
members of the crew of a ship or about intervention with 
a view to their prompt release, as expressly provided for in 
article 292 of the United Nations Convention on the Law 
of the Sea (prompt release of vessels and crew). That issue 
was very sensitive and warranted further consideration.

9. Mr. DUGARD (Special Rapporteur) said that he 
endorsed Mr. Pellet’s comments. As for having a study 
of protection by international organizations, he was not 
unsympathetic to the idea, but the subject, although very 
important, came under the topic of the responsibility of 
international organizations. The draft articles under con-
sideration were grounded in traditional principles of in-
ternational law, and it would be unfortunate to go beyond 
that.

10. Mr. OPERTTI BADAN said that he was opposed to 
extending the exercise of diplomatic protection to interna-
tional organizations. Diplomatic protection was based on 
the link of nationality, whereas officials acted expressly 
on behalf of international organizations which employed 
them and not as a function of their nationality.

11. The question of the protection of a ship’s crew was 
covered not only in the United Nations Convention on the 
Law of the Sea, but also in earlier international agreements, 
such as the Treaty concerning the Rio de la Plata and the 
corresponding maritime boundary, which had been con-
cluded between Argentina and Uruguay and had entered 
into force in 1974;4 it thus called for a closer examination 
of other international instruments. In that connection, he 
noted that the monitoring of fishing grounds was prima-
rily a matter for the police, the goal being to protect spe-
cies and prevent the depletion of fishing grounds outside 
authorized areas. Clearly, that issue did not, stricto sensu, 
come under diplomatic protection.

12. For those reasons, he was opposed to expanding the 
subject under consideration to questions not within its 
scope.

13. Mr. TOMKA, referring to functional protection, 
said that it had initially been planned to focus solely on 
diplomatic protection exercised by the State of national-

� United Nations, Treaty Series, vol. 1295, No. 21424, p. 306.

ity. The Commission should confine itself to that subject 
so as to be able to complete its work within a reasonable 
period of time.

14. He agreed with Mr. Momtaz on the need to be care-
ful when considering the example of the M/V “Saiga” 
(No. 2) case, which had been brought before ITLOS un-
der the special provisions contained in article 292 of the 
United Nations Convention on the Law of the Sea, and not 
as a general case of diplomatic protection.

15. Mr. GAJA said that the reference to the M/V “Saiga” 
(No. 2) case related not to the first judgement, which had 
had to do with the prompt release of the ship, but to the 
second judgement, in which ITLOS had awarded compen-
sation to crew members who did not have the nationality 
of the ship. The question had thus not been one of the 
protection of the ship as such.

16. Several members of the Commission had argued 
that delegation of the exercise of diplomatic protection, 
was beyond the scope of the subject under consideration, 
because delegation did not extend to claims concerning 
international acts. However, when State A delegated the 
exercise of diplomatic protection to State B because it did 
not have diplomatic relations with State X, why should 
State B refrain from requesting State X to cease a certain 
conduct once it became internationally wrongful?

17. Mr. GALICKI said that he was opposed to includ-
ing questions relating to the nationality of a ship or air-
craft in the draft articles. The legal principles regulating 
such a situation were already set out in international law, 
in particular in many instruments, such as the Convention 
on Offences and Certain Other Acts Committed on Board 
Aircraft, which laid down, for example, the obligation to 
allow crew and passengers to continue their journey. In 
that example, the determining factor was the special link 
between the State of nationality or the State of registry and 
a given ship or aircraft. It did not involve persons and, al-
though the international instruments in question in certain 
instances granted a State the right to exercise prerogatives 
which might, at first glance, have a similarity with diplo-
matic protection, that protection was of another nature. 
Thus, such questions had no place in the consideration of 
the subject of diplomatic protection.

18. Mr. MANSFIELD said that he endorsed Ms. Es-
carameia’s comments on the importance of some of the 
questions linked to the nationality of claims referred to 
by the Special Rapporteur in paragraph 16 of his third 
report, i.e. the functional protection by international or-
ganizations of their officials and the case where a State or 
an international organization administered or controlled a 
territory. But he also shared the Special Rapporteur’s view 
that the Commission had started the topic in one direction 
and that, for a whole series of reasons, including draft-
ing, it would probably be easier to stick with it. As to the 
delegation of competence, the example used by Mr. Gaja 
was interesting. From a practical standpoint, however, in 
that type of situation, although a State could take a range 
of actions on behalf of another State, they were likely to 
stop short of a formal lodging of a claim. He therefore re-
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mained of the view that it was preferable to exclude those 
questions from the topic.

19. Ms. ESCARAMEIA said she feared that her com-
ments had been misconstrued. Perhaps she had not ex-
pressed herself clearly enough, but she fully agreed with 
Mr. Pellet’s point that what was of interest to the Com-
mission was the moment from which the right to formu-
late a claim arose. Thus, there was no disagreement on 
that question: it was, in fact, her view that articles 12 and 
13 must relate to the moment at which the right to for-
mulate a claim occurred and must simply mention that 
there could be exceptions in certain cases, namely, when 
the strict application of that rule would produce unfair 
results. With regard to Mr. Opertti Badan’s reference to 
international organizations, she did not know whether he 
had been alluding to something she had said previously, 
although he seemed to be saying that international organi-
zations could exercise functional protection, although not 
diplomatic protection. Actually, she had wanted to make a 
point about relations between international organizations 
and persons resident in territories under their adminis-
tration. The nationality of such persons was not always 
clearly established, and many were in fact stateless, as in 
the case of East Timor. That meant that in the event of 
an incident, such persons did not have any protection; in-
ternational organizations might then exercise diplomatic 
protection on their behalf.

20. Mr. BROWNLIE said that that was an important 
question, but that, as it might complicate the Commission’s 
work, it would be better not to include it in the topic.

21. The CHAIR said that the confusion might be due to 
the fact that a sufficiently clear distinction had not been 
made between the role of an administering authority in 
general and that of an international organization. 

22. Mr. BROWNLIE said he thought that the Commis-
sion should avoid raising difficult issues such as that of 
East Timor. It was risky to assume that the special and 
temporary functions which were transferred to the United 
Nations were analogous to the administration of a terri-
tory by a State. With regard to the question of the crews of 
ships and aircraft, he regretted that some members found 
it inconvenient to look at real experience, such as the M/V 
“Saiga” (No. 2) case. As Mr. Gaja had pointed out, that 
case could not be set aside; it did indeed come within the 
scope of the draft articles on diplomatic protection. Dur-
ing the previous quinquennium, the Commission had often 
been tempted to convert nearly every subject into a human 
rights topic. There was, in fact, an analogy between hu-
man rights and diplomatic protection since the latter was 
part of the broad set of possibilities by means of which 
individuals’ rights might be protected. Moreover, there 
was a proliferation of international human rights instru-
ments which sometimes overlapped in order to provide 
additional protection. Similarly, if crew members could 
receive protection from the State of nationality of the ves-
sel or aircraft, that merely provided increased protection 
and should be welcomed.

23. Mr. CHEE, referring to paragraph 16 of the third 
report on diplomatic protection, said that, in theory, the 
question of the nationality of a ship or aircraft might ap-
pear relatively simple; in practice, however, all kinds of 
difficulties might arise. For example, the crew members 
might be of various nationalities, or the ship might have 
several owners. Thus, it would be extremely difficult to 
develop rules applicable to all cases, and it would be more 
reasonable not to deal with those issues in the context at 
hand. For the sake of clarity, moreover, it might be prefer-
able to refer to the type of protection provided by interna-
tional organizations as something other than “diplomatic 
protection”. 

24. Mr. KOSKENNIEMI, commenting on the statement 
made by Ms. Escarameia, said that it might be useful to 
at least consider the proposal to deal with international 
organizations’ protection of persons in the territories they 
administered. Clearly, such protection was different from 
functional protection, which did not come within the scope 
of the topic. On the other hand, he did not fully agree with 
the Special Rapporteur’s statement that a major departure 
from traditional international law would not be advis-
able. The Commission should take up new topics linked 
to current events, and there was no reason that that could 
not be done in the light of traditional international law. 
Furthermore, States could not divest themselves of their 
obligations to their citizens by delegating to international 
organizations the right to exercise diplomatic protection.

25. Mr. DAOUDI said that he had devoted several years 
to a study of the delegation of competence and had noted 
that there were various types of such situations in different 
areas of public international law. Such cases did not con-
stitute a derogation from the rules of international law, but 
rather an application and a confirmation of these rules. 
Moreover, such situations were mentioned in various in-
struments, such as the Vienna Convention on Diplomatic 
Relations and the Vienna Convention on Consular Rela-
tions. In the field of diplomatic protection it should be 
stressed that the nationality link with the first State was 
unchanged; the second State merely exercised a right be-
longing to the first State. Functional protection, on the 
other hand, covered quite different situations and should 
indeed be considered in a context other than that of diplo-
matic protection.

26. Ms. XUE said that the question was not whether 
persons in the type of situations mentioned should be pro-
tected under international law, but why that issue should 
be raised in the context of diplomatic protection. For dip-
lomatic protection, the presumption was that, normally, 
every State had the duty to protect foreigners in its terri-
tory; it was when such protection proved insufficient or 
impossible that international law would come into play 
and that the State of nationality could come to the aid of 
its citizens. Since those situations referred to in paragraph 
16 were different, the question of protection did not fall 
within the context of the topic.

27. Mr. CANDIOTI said he agreed with members who 
thought that the question of functional protection by inter-
national organizations of their officials should be consid-
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ered not in the context of diplomatic protection but in that 
of the responsibility of international organizations, or per-
haps as a subtopic under the topic of State responsibility 
for internationally wrongful acts. The question whether a 
State could delegate its rights had not been sufficiently 
considered. Diplomatic protection could be viewed as a 
discretionary right of States; it might be relevant to state 
in the commentary on article 3 whether a State could del-
egate a discretionary right. Personally, he thought that the 
State had a right to delegate to other subjects of interna-
tional law the exercise of diplomatic protection on behalf 
of its citizens or of other people with genuine links to it 
within the framework of the established exceptions to the 
nationality principle. However, that did of course consti-
tute diplomatic protection, an area for which there were 
clear rules concerning nationality and the exhaustion of 
local remedies; it was important not to confuse those rules 
with other types of protection of individuals or their in-
terests, of which there might be many and which came 
within the context of international law institutions.

28. Mr. ADDO congratulated the Special Rapporteur on 
his treatment of the topic of the exhaustion of local rem-
edies, which was itself exhaustive. Personally, he was not 
in favour of expanding the scope of the draft articles to 
include functional protection or any of the other subjects 
mentioned in paragraph 16 of the third report. In his view, 
any attempt to expand the draft articles in that way would 
lead the Commission into a quagmire. Moreover, those 
topics, while important, did not fall within the field of 
diplomatic protection in the strict sense of the term. 

29. The rule on the exhaustion of local remedies was 
a universally accepted rule of customary international 
law. It applied to all international proceedings, whether 
judicial, arbitral or conciliation proceedings. It required 
the individual concerned to refer the complaint to the lo-
cal courts or administrative organs authorized to provide 
redress. The rule was well illustrated in international ju-
risprudence, inter alia, in the Ambatielos claim and the 
Finnish Ships Arbitration. In the Open Door and Dublin 
Well Woman v. Ireland case, the European Court of Hu-
man Rights had held that the existence of local remedies 
must be certain, not only in theory, but also in practice. 
A provision regarding the need to exhaust local rem-
edies before having recourse to the various international 
mechanisms appeared in almost all the international and 
regional human rights instruments. That further attested 
to the universal acceptance and appeal of the local rem-
edies rule. It was well established both in customary and 
in conventional international law. 

30. In his view, the rule on the exhaustion of local reme-
dies was a procedural rather than a substantive rule. How-
ever, he did not think that the Commission should con-
cern itself unduly with that question in the context of the 
codification exercise in which it was engaged. In his view, 
what was important was that the rule determined whether 
the condition precedent to a State’s bringing a claim on 
the international plane on behalf of one of its nationals 
was complied with. On that score, and despite some other 
members’ eloquent assertions to the contrary, the Special 
Rapporteur’s article 12 was useful. The word “procedural” 

should, however, be deleted from that provision, so as to 
meet the concerns of ardent proponents of the view that 
the rule on the exhaustion of local remedies was substan-
tive. Subject to that reservation, he suggested that article 
12 should be referred to the Drafting Committee. 

31. He had not yet made up his mind about article 13, 
although he was inclined to think that it should be deleted, 
since it might lead the Commission into pointless disputa-
tion, creating more problems than it solved.

32. Subparagraphs (a), (e) and (f) of article 14 were, in 
his view, perfectly in order and useful. The requirement 
that local remedies must be exhausted was not an absolute 
rule and could not be met where domestic remedies were 
manifestly ineffective or non-existent. The test of ineffec-
tiveness must, however, be an objective one. Such was the 
case, for example, where local remedies were unduly and 
unreasonably prolonged or unlikely to bring effective re-
lief, or where local courts were completely subservient to 
the executive branch.

33. With regard to article 15, he agreed with the Spe-
cial Rapporteur that the burden of proof was difficult to 
codify; accordingly, the best course would be to refrain 
from any attempt at codification. If, however, it were to be 
codified, he would favour Kokott’s formulation,5 which 
was to be found in paragraph 103 of the third report.

34. Mr. FOMBA said that he wondered whether article 
15 covered all the concerns of States, or at least their ma-
jor concerns, and to what extent the content of the rules 
proposed therein was anchored in positive international 
law. The Special Rapporteur considered the question of 
the burden of proof in the light of all the sources of in-
formation available and concluded, in paragraph 117 of 
his third report, that it was difficult—and unwise—to 
state any concrete rule other than that the burden of proof 
should be shared by the parties, shifting between them 
continuously throughout the case, and that the burden lay 
on the party which made a positive claim to prove it. In 
his view, the Commission must do its utmost to draw the 
lessons of that conclusion. As for the questions on which 
the Special Rapporteur invited the Commission to take a 
position in paragraph 118, he himself did not yet have a 
firm position in that regard. Nonetheless, he broadly en-
dorsed the preliminary conclusions reached by the Special 
Rapporteur.

35. On the question whether the general principle set 
forth in article 15, paragraph 1, should be codified, he 
recalled the definition of codification given in article 15 
of the Commission’s statute: “the more precise formula-
tion and systematization of rules of international law in 
fields where there already has been extensive State prac-
tice, precedent and doctrine”. It was true that that defini-
tion had been adopted for reasons of convenience. But it 
was legitimate to ask whether or to what extent the cri-
teria adopted therein, for lack of a better option, were 
met in the present case. The Special Rapporteur appeared 
to deem them to have been fulfilled, since he stated in 

� See 2712th meeting, footnote 9.
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paragraph 102 of his third report that it was generally ac-
cepted that the burden of proof was on the party which 
made an assertion. On the other hand, the question arose 
whether there was in fact any need for such a provision, 
which, in the absolute, seemed to be dictated by the liti-
gated and adversarial nature of the question of local rem-
edies and also by the desire to ensure a sound and bal-
anced administration of justice. More thought should thus 
be given to the matter, though much depended on the 
extent to which it was considered necessary to mark out 
a path for judges and parties, with a view to facilitating 
their work.

36. With regard to the question whether the Commission 
should content itself with codifying article 15, paragraph 
2, his first impression was that, in the absence of agree-
ment on paragraph 1, it might envisage a provision along 
the same lines as that appearing in paragraph 2, provided 
that any problems of substance or form were resolved. 
However, he did not yet have any specific proposal in that 
regard.

37. As to the proposal by Kokott, he noted that the Spe-
cial Rapporteur described it as “concise” and “not inac-
curate”. Insofar as it offered a useful and less problematic 
solution in terms of both substance and form, that pro-
posal could be adopted. But other formulations could also 
be envisaged. He had no marked preference for any one 
solution proposed by the Special Rapporteur and thus re-
served his position on the question.

The meeting rose at 11.30 a.m.

27�6th MEETING

Tuesday, 7 May 2002, at 10 a.m.

Chair: Mr. Robert ROSENSTOCK

Present: Mr. Addo, Mr. Al-Marri, Mr. Baena Soares, 
Mr. Brownlie, Mr. Candioti, Mr. Chee, Mr. Comissário 
Afonso, Mr. Daoudi, Mr. Dugard, Ms. Escarameia, 
Mr. Fomba, Mr. Gaja, Mr. Galicki, Mr. Kateka, Mr. 
Kemicha, Mr. Koskenniemi, Mr. Kuznetsov, Mr. Mans-
field, Mr. Momtaz, Mr. Niehaus, Mr. Opertti Badan, Mr. 
Pambou-Tchivounda, Mr. Pellet, Mr. Sreenivasa Rao, Mr. 
Rodríguez Cedeño, Mr. Simma, Mr. Tomka, Ms. Xue, 
Mr. Yamada. 

Diplomatic protection� (continued) (A/CN.4/5�4,2 
A/CN.4/52�, sect. C, A/CN.4/523 and Add.�,3 
A/CN.4/L.6�3 and Rev.�)

[Agenda item 4]

Second and third reportS of the Special rapporteur 
(continued)

1. Mr. SIMMA said he was aware that, in commenting 
on articles 14, subparagraphs (a), (e) and (f), and article 
15, he was traversing ground that was already well trod-
den. It seemed to him, however, that in the interests of 
achieving consensus on the draft articles, the risk of re-
peating points already made was one worth taking. 

2. All in all, the proposals made with regard to article 
14 were sound and well balanced. The Special Rapporteur 
followed the principle that relief from the obligation to ex-
haust local remedies should not be made too easy: wrongs 
committed against foreigners should, as far as possible, be 
remedied by a State’s own legal and judicial machinery. 
Option 2 in Article 14, subparagraph (a), namely, that lo-
cal remedies need not be exhausted where they offered no 
reasonable prospect of success, did not require the rule on 
the exhaustion of local remedies to be taken sufficiently 
seriously, excluding the claimant too readily from compli-
ance with that rule. The statement by Fitzmaurice cited 
by the Special Rapporteur in paragraph 35 of the third 
report (A/CN.4/523 and Add.1), that “the mere fact that 
there is no reasonable possibility of the claimant obtain‑
ing that remedy, because his case is legally unmeritorious, 
does not constitute the type of absence of reasonable pos-
sibility which will displace the local remedies rule”,4 was 
highly pertinent in that regard. There must be a reasonable 
possibility, not of obtaining a remedy, but of an effective 
remedy’s existing.

3. According to paragraph 31 of the report, option 1, 
namely, that local remedies need not be exhausted where 
they were obviously futile, meant that it must be “obvious-
ly and manifestly clear that the local remedy would fail”. 
If that criterion were to be applied, the threshold would 
be too high and the risk for the claimant too great. Thus, 
option 3, according to which local remedies need not be 
exhausted if they provided no reasonable possibility of an 
effective remedy, covered an adequate middle ground and 
offered a balanced view, though the somewhat repetitious 
wording stood in need of editing changes.

4. Article 14, subparagraph (e), relating to undue delay 
was not, in his view, rendered superfluous in the light of 
article 14, subparagraph (a). The cases covered by arti- 
cle 14, subparagraphs (a) and (e), were in a sense con-
secutive in time: an existing local remedy which might 
at first appear to be a “reasonable possibility” from the 
standpoint of article 14, subparagraph (a), might sub-

� For the text of draft articles 1 to 9 proposed by the Special 
Rapporteur in his first report, see Yearbook ... 2000, vol. I, 2617th 
meeting, p. 35, para. 1.

� See Yearbook ... 2001, vol. II (Part One).
� Reproduced in Yearbook ... 2002, vol. II (Part One).
4 G. Fitzmaurice, “Hersch Lauterpacht–the scholar as judge”, 

BYBIL, 1961, vol. 37, p. 60.


	2715.pdf
	rpt_cover_page_english_summaryrecords


