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75. Mr. PELLET said that the reason why treaties must 
be respected was encapsulated in the adage pacta sunt 
servanda. One interesting aspect of the codification exer-
cise proposed by the Special Rapporteur was the idea that, 
mutatis mutandis, the same was true of unilateral acts: in 
other words, that acta sunt servanda. The precise condi-
tions under which the latter adage was applicable would of 
course need to be determined. However, it was not for the 
Commission to delve into the recondite reasons underly-
ing that principle. One thing was sure: if the Special Rap-
porteur were to heed the siren calls of those advocating 
such a course, any attempt at codification and progressive 
development in that area would be doomed to failure.

76. Mr. TOMKA said that the first and last elements of 
Mr. Koskenniemi’s scheme based on acts, institutions and 
obligations were uncontroversial. In his view, however, 
much of the confusion surrounding the present debate was 
attributable to the second element in that scheme, namely, 
institutions. In Mr. Koskenniemi’s submission, that cat-
egory comprised only treaties and custom. He suspected 
that several members of the Commission entertained some 
doubts about the validity of that view.

77. Mr. KABATSI expressed appreciation for the op-
portunity to participate yet again in the Commission’s 
work. He particularly welcomed the fact that, for the first 
time, the membership included women. Such a historic 
achievement would counter accusations that the Commis-
sion lacked sensitivity to gender issues and would enhance 
its debates.

The meeting rose at 1.05 p.m.

2723rd MEETING

Wednesday, 22 May 2002, at 10.05 a.m. 

Chair: Mr. Robert ROSENSTOCK

Present: Mr. Addo, Mr. Al-Baharna, Mr. Baena 
Soares, Mr. Candioti, Mr. Chee, Mr. Comissário Afonso, 
Mr. Daoudi, Mr. Dugard, Ms. Escarameia, Mr. Fomba, 
Mr. Gaja, Mr. Galicki, Mr. Kabatsi, Mr. Kamto, Mr. 
Kateka, Mr. Kemicha, Mr. Koskenniemi, Mr. Kuznetsov, 
Mr. Mansfield, Mr. Momtaz, Mr. Niehaus, Mr. Pam-
bou-Tchivounda, Mr. Pellet, Mr. Sreenivasa Rao, Mr. 
Rodríguez Cedeño, Mr. Sepúlveda, Mr. Simma, Mr. 
Tomka, Ms. Xue, Mr. Yamada. 

Unilateral acts of States (continued) (A/CN.4/524, 
A/CN.4/525 and Add.� and 2,� A/CN.4/52�, 
sect. D) 

[Agenda item 5]

fifth report of the Special rapporteur 
(continued)

1. Mr. AL-BAHARNA paid tribute to the Special Rap-
porteur for his excellent fifth report (A/CN.4/525 and 
Add.1 and 2). In chapter I, the Special Rapporteur reca-
pitulated some of the fundamental issues in the light of the 
discussions of the topic in both the Commission and the 
Sixth Committee. The question most frequently raised in 
the Sixth Committee had been the classification of unilat-
eral acts. Some delegations had favoured giving priority 
to the classification of unilateral acts before developing 
rules on the topic, while others had thought that the clas-
sification of unilateral acts was not necessarily useful or 
important for States and that what really mattered was 
whether the unilateral act had binding effect on the author 
State and whether other States could rely on the binding 
nature of the unilateral act.

2. In his fourth report,2 the Special Rapporteur had ex-
pressed agreement with the idea of the classification of 
unilateral acts on the basis of their legal effects and had 
proposed to divide them into two major categories, the 
first relating to acts whereby the author State undertook 
obligations and the second to acts whereby the author 
State reaffirmed a right or a claim. The plan had been to 
deal first with the first category by formulating common 
rules applicable to all the unilateral acts in that category 
and then to formulate specific rules in respect of the sec-
ond category. As the fifth report clearly revealed, how-
ever, the Special Rapporteur had shifted from his original 
plan. He explained why in paragraph 138 of the report and 
referred the issue of the classification of unilateral acts to 
the Commission for its opinion, through the intermedi-
ary of a working group. Paragraph 145 of the report gave 
the impression that the Special Rapporteur continued to 
believe that the classification of unilateral acts was im-
portant. 

3. In paragraph 144 of the report, the Special Rappor-
teur confirmed that, in the light of the replies to the ques-
tionnaire on unilateral acts of States prepared in 1999,3 
the Commission had held that the most important unilat-
eral acts were promise, recognition, waiver and protest. In 
his statement on the topic at the preceding session, he had 
expressed the view that some types of unilateral acts such 
as promise, recognition and waiver fell into the first cat-
egory of unilateral acts, those whereby a State undertook 
obligations, and could thus be covered by a general rule. 
Draft article 1, on the definition of unilateral acts, would 
therefore apply to them. Protest, on the other hand, fell 
into the second category, acts which reaffirmed a right or 
a claim. In all cases they were unilateral acts which, when 
correctly formulated for a specific purpose and notified to 

� Reproduced in Yearbook ... 2002, vol. II (Part One).
� See Yearbook ... 2001, vol. II (Part One), document A/CN.4/519.
� See Yearbook ... 1999, vol. II (Part Two), p. 138, para. 593.
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the addressees, produced the legal effects that the author 
State intended to produce.

4. In his statement at the preceding session, he had in-
dicated that declarations of neutrality had a legal effect 
similar to that of waiver and promise, but some members 
of the Commission and some delegations in the Sixth 
Committee considered that they belonged to both catego-
ries of unilateral acts and, accordingly, were capable both 
of creating obligations and of reaffirming rights.

5. He agreed with the Special Rapporteur when the 
latter concluded in paragraph 146 of his report that, for 
practical purposes, some rules, including those relating to 
the formulation of the act and its interpretation, could be 
regarded as common to all acts.

6. Turning to the draft articles which had been proposed 
by the Special Rapporteur over the years and some of 
which had been referred to the Drafting Committee, he 
noted that the report under consideration contained a re-
vised formulation of draft article 5, which had initially 
been submitted in the third report4 and which set out in 
a single text the causes of invalidity of the unilateral act. 
The new text, divided into several provisions, each relat-
ing to a cause of invalidity, had been taken from articles 
46 to 53 of the 1969 Vienna Convention, without repro-
ducing its terminology. He had therefore attempted to re-
formulate draft articles 5 (d), 5 (e), 5 (f), 5 (g) and 5 (h) 
along the lines of the wording used in the Convention. 
They would thus read:

“Article 5 (d): A unilateral act formulated by a State 
shall be without any legal effect if the act so formulated 
has been procured by the coercion of the person formu-
lating it through acts or threats directed against him.

Article 5 (e): A unilateral act formulated by a State 
is void if its formulation has been produced by the 
threat or use of force in violation of the principles of 
international law embodied in the Charter of the Unit-
ed Nations.

Article 5 (f): A unilateral act formulated by a State is 
void if, at the time of its formulation, it conflicts with a 
peremptory norm of general international law.

Article 5 (g): A unilateral act formulated by a State 
is void if, at the time of its formulation, it conflicts with 
a decision of the Security Council.

Article 5 (h): A unilateral act formulated by a State 
is void if, at the time of its formulation, it conflicts with 
a norm of fundamental importance to the domestic law 
of the State formulating it.”

7. His proposed article 5 (g) was not contained in the 
regime set up under the 1969 Vienna Convention, and ar-
ticle 5 (h) was an adaptation of article 46 of the Conven-
tion.

8. Having already stated his views on draft article 1 and 
draft articles (a) and (b) on the rules of interpretation of 
unilateral acts, he said he would not refer to those provi-

� See Yearbook ... 2000, vol. II (Part One), document A/CN.4/505.

sions for the time being, but reserved the right to do so if 
necessary at a later stage. 

9. In conclusion, he shared the optimism of some mem-
bers of the Commission about the inclusion of the topic in 
its work. The Commission had been slow in its considera-
tion of the topic. The Special Rapporteur had submitted 
five reports but still did not seem to have a full grasp of 
the issue, for which he lacked sufficient material on State 
practice. He had succeeded in establishing common rules 
concerning the definition, formulation and interpretation 
of unilateral acts and the conditions of their validity and 
invalidity because he had relied on the adaptation of the 
relevant provisions of the 1969 Vienna Convention. How-
ever, many issues remained in abeyance, including the 
classification and grouping of unilateral acts on the basis 
of a common rule applicable either to all unilateral acts 
or to a defined set of them; the difficulty of establishing 
definitively that unilateral acts, once properly formulated, 
were binding on the author State and that other addressee 
States could rely on the binding nature of such acts; and 
the question whether an international court could enforce 
such acts in a dispute between the author State and the 
addressee State in the same way in which a valid treaty 
between them could be enforced. The Special Rapporteur 
should nevertheless not be discouraged. He should stand 
up to the challenge and produce a set of draft articles or 
even conclusions or guidelines. Such an exercise should 
begin with the four traditional unilateral acts of recogni-
tion, waiver, promise and protest and move on to consider 
other acts or omissions, such as silence, acquiescence and 
estoppel, which did not constitute unilateral acts in the 
legal sense. Whatever approach was adopted, the Com-
mission and the Special Rapporteur should make a final 
decision, by the end of the next session at the latest, on 
whether to continue with the work on the topic or to drop 
it. The Commission would then be in a position to report 
to the General Assembly with a view to a final decision.

10. Ms. ESCARAMEIA, referring to draft article 1 on 
the definition of unilateral acts, said that, in her opinion, 
the effects of that provision should be extended not only 
to States and international organizations but also to other 
entities such as movements, peoples, territories and even 
ICRC.

11. Turning to chapter I of the report and specifically 
to general aspects of the draft articles on the validity and 
invalidity of unilateral acts, she agreed with the use of 
the relevant provisions of the 1969 Vienna Convention 
as a parallel, as suggested by the Special Rapporteur, but 
thought that article 64 of the Convention on the emergence 
of a new rule of jus cogens could also be included. Con-
cerning persons entitled to represent the State, she would 
cautiously agree that, in addition to the head of State or 
government and the minister for foreign affairs, that cate-
gory should include the persons authorized by the State to 
make unilateral acts that might affect other States. On de-
fects in the expression of will, she wondered whether the 
word “renunciation” in the English text of paragraph 110 
of the report had the same meaning as the word “waiv-
er”. She agreed with Mr. Gaja and Mr. Al-Baharna that it 
would be better to follow the structure of the 1969 Vienna 
Convention by enumerating the effects of the invalidity 
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of a unilateral act rather than stipulating which entities 
were able to invoke the invalidity of a unilateral act. The 
concept of “absolute” validity was problematic and not 
easy to come to grips with. Referring more specifically to 
article 5 (a), she said that the word “error”, between the 
words “basis of an” and “of fact”, was perhaps redundant, 
although that might simply be a drafting problem. Regard-
ing the same provision, she expressed her reticence about 
the use of the phrase “[expression of will] [consent] to be 
bound by the act”, since in formulating a unilateral act a 
State might be simply asserting a right.

12. As to the interpretation of the expression of will, she 
had doubts about the advisability of using the preparatory 
work, which was not always accessible. Concerning arti-
cle (a), on the general rule of interpretation, particularly 
its paragraph 2, she pointed out that sometimes there was 
no preamble or annex to an act. She requested clarifica-
tion of the words “international law” in paragraph 3 of 
the article: Was it a reference to international, regional or 
local law or to customary law? In article (b), on supple-
mentary means of interpretation, she again questioned the 
advisability of including the preparatory work and asked 
whether the word “circumstances” had the same meaning 
as the word “context”, which appeared elsewhere. 

13. Finally, on the classification of unilateral acts, she 
favoured setting out a short general theory on unilateral 
acts and then listing the four classic unilateral acts (prom-
ise, recognition, waiver and protest), together with spe-
cific rules.

14. Mr. SEPÚLVEDA joined the other members in con-
gratulating the Special Rapporteur on the presentation of 
his fifth report on unilateral acts of States. He endorsed 
the view that, for reasons already explained on other occa-
sions, special attention should be paid to the codification 
of the subject. He was also pleased that, in chapter I of his 
report, the Special Rapporteur had reviewed a number of 
fundamental questions so that all members of the Com-
mission could start work on the basis of a common de-
nominator. He also agreed with those members who had 
argued that it was not enough to compile doctrine and ju-
risprudence in a report, but that State practice in the area 
of unilateral acts must also be ascertained. He noted that 
the Special Rapporteur had not gotten many replies to the 
questions he had addressed to Governments. Only two had 
provided criteria, and a third had taken a stance against 
the codification of the subject. Hence, other sources must 
be used, including the compilation of State practice pub-
lished by ministries of foreign affairs and other yearbooks 
of international law, such as the American Journal of 
International Law and the British Year Book of Interna‑
tional Law. He agreed with the point made in paragraph 
144 of the report that the most important acts which the 
Commission should consider were promise, recognition, 
waiver and protest.

15. Although it was clear, as Mr. Simma had noted, that 
recognition was an eminently political act, it also produced 
legal effects that must be considered. But no doubt the 
most important point was that State practice in the area of 
recognition had changed considerably in recent years. As 
for recognition of a State, official declarations had become 
less and less frequent and would probably fall into disuse, 
the main reason being that, when a new State became a 

member of the United Nations, it was usually assumed 
that other States recognized it. In that connection, perhaps 
the Special Rapporteur could indicate to the members of 
the Commission which Member States had unilaterally 
recognized the independence of East Timor. When he had 
introduced his report, the Special Rapporteur had said that 
a State which had made a declaration of recognition could 
then invoke its invalidity. He was baffled: he had taken it 
for granted that recognition was an irrevocable act which 
had irreversible legal effects.

16. The practice of recognizing a Government had also 
evolved. Mexico had stopped making such declarations in 
1930 for two main reasons: it had considered, first, that 
it was a way of obtaining unfair advantages and, second, 
that recognition was tantamount to imposing an arbitrary 
judgement on a country’s institutions, something which 
was contrary to the principle of non-interference. Mexico 
had therefore confined itself to maintaining or recalling 
its diplomatic representatives with the country concerned. 
In the 1990s, the United States and British Governments 
had adopted a similar attitude in announcing that they 
would no longer make declarations of recognition of a 
Government, but simply establish diplomatic relations. 
The practice of States was also changing, and there had 
been cases of so-called collective recognition, particularly 
in the framework of the European Union. A declaration of 
recognition could be accompanied by certain conditions. 
He noted that, in paragraph 18 of his report, the Special 
Rapporteur said that recognition did not confer rights on 
the author, but imposed obligations; that assertion was not 
borne out by the facts. For example, the establishment of 
a democratic system and respect for human rights were set 
as conditions by the European Union.

17. With regard to promise, that unilateral act could be 
included in the framework of a treaty. In the additional 
protocols to the Treaty for the Prohibition of Nuclear 
Weapons in Latin America and the Caribbean (Treaty of 
Tlatelolco), for instance, the nuclear powers undertook 
not to use or threaten to use nuclear weapons against the 
other States parties or to commit any act contrary to their 
obligations under the Treaty.

18. In his report, the Special Rapporteur referred to uni-
lateral declarations which could be qualified as promises, 
such as the declaration of the Spanish Government of 
13 November 1998 on the granting of assistance to miti-
gate the damage caused by Hurricane Mitch in Central 
America or the declaration formulated by the Prime Min-
ister of Spain on 4 April 2000 concerning debt cancel-
lation as a means of assisting countries of sub-Saharan 
Africa. But he did not say what the legal effects of those 
promises were or even whether the promises had been 
kept. That type of unilateral act needed to be considered 
in greater detail and its scope assessed. 

19. In respect of the definition of a unilateral act, the 
Special Rapporteur confined himself to acts whose au-
thors or addressees were one or more States. But there 
were also unilateral acts whose author or addressee was not 
necessarily a State or an international organization. That 
was the case of unilateral acts formulated by a political 
entity recognized by some Governments but not others, or 
which represented a State in the process of being created, 
such as Palestine. It would be interesting to consider the 
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nature of unilateral acts formulated by the Palestinian Na-
tional Authority. He also wondered about unilateral dec-
larations formulated by the plenipotentiary representative 
of a State party which related to such fundamental issues 
as the cession of territories or entry into war and which 
therefore required parliamentary approval. Draft article 5 
(h) said that the State formulating a unilateral act could in-
voke the invalidity of the act if it conflicted with a norm of 
fundamental importance to the domestic law of the State 
formulating it. Could domestic law be invoked to invali-
date an act which had already produced international legal 
effects? Did that entail the international responsibility of 
the author State? Those questions should be considered in 
greater depth.

20. As to draft article 5 (g), pursuant to which a State 
or States that formulated a unilateral act could invoke the 
absolute invalidity of the act if, at the time of its formula-
tion, the unilateral act conflicted with a decision of the 
Security Council, he gathered that the Special Rapporteur 
was alluding to the decisions covered by Chapter VII of 
the Charter of the United Nations, but it might be useful 
to say so. He would also like to know what the legal effect 
was of declarations made by countries such as Mexico, 
which had been opposed to the establishment by the Secu-
rity Council of special tribunals for the former Yugoslavia 
and Rwanda.

21. With regard to questions relating to extradition, he 
referred to a case that had occurred in Mexico. In confor-
mity with the law, the Ministry of Foreign Affairs had au-
thorized the extradition of a person who had subsequently 
appealed before the Supreme Court. The Court had ruled 
against extradition on the grounds that it would have made 
that person liable for the death penalty. The Commission 
should decide whether a separate organ of the state, dif-
ferent from the executive branch, could make a unilateral 
declaration that committed the State concerned and pro-
duced international legal effects.

22. Mr. PAMBOU-TCHIVOUNDA said he was not 
sure why Mr. Sepúlveda had said that unilateral acts of 
recognition were irrevocable. For example, did the fact 
that a State had recognized another State and established 
diplomatic relations prohibit it from breaking off those re-
lations, and, if not, must there be a certain period of time 
between the two acts? It would be useful for the Special 
Rapporteur to consider such questions and, in particular, 
the issue of the legal effects of unilateral acts over time. 
The Commission might also examine the relationship be-
tween unilateral acts of States and the conduct of States 
and consider those related concepts. He asked the Spe-
cial Rapporteur to specify whether a unilateral act must 
be confirmed and, if so, how the issues raised by silence 
could be dealt with.

23. Mr. SEPÚLVEDA, replying to the question on the 
irrevocability of recognition by a Government, gave the 
example of the Sabbatino case, in which a New York State 
court had ruled that certain actions taken by the Cuban 
Government were entirely legitimate, that they produced 
legal effects and that the United States Government could 
not revoke its recognition of Fidel Castro’s Government. 
However, it was true that State practice in the recognition 
of a State or Government was changing; for example, both 
the Government of the United Arab Emirates and the Gov-

ernment of Saudi Arabia had revoked their recognition of 
the Taliban government in Afghanistan.

24. The CHAIR noted that there was a difference be-
tween diplomatic recognition of a Government and of a 
country.

25. Mr. MANSFIELD said that the recapitulative survey 
contained in the fifth report on unilateral acts of States 
gave an impression of the specific difficulties that the 
Special Rapporteur had encountered, the very wide range 
of views on the topic and the feasibility of its codifica-
tion. However, he was concerned at what he had read; it 
was clear that the Special Rapporteur was working under 
difficult circumstances. Paragraph 6, for example, stated 
that the Special Rapporteur’s work thus far had been based 
on an extensive survey of doctrine and jurisprudence, 
but that it had proved difficult to gather information on 
practice, which was of growing importance; the Special 
Rapporteur himself had added that, without information 
concerning practice, it was impossible to prepare a com-
prehensive study of the topic, let alone embark on the task 
of codification and progressive development in that area. 
Governments had been invited to reply to a questionnaire 
on their practice, but it appeared that only three of the 
over 180 Member States had replied. In view of the im-
portance of practice, that was a fact on which the Com-
mission should reflect in considering future work on the 
topic. The Special Rapporteur himself drew a comparison 
with the codification of the law of treaties, concluding in 
paragraph 24 that it had been much simpler to identify 
rules of customary law in that context than in the context 
of unilateral acts. The Special Rapporteur’s comments 
on the viability and difficulties of the topic also showed 
clearly the many problems encountered in identifying and 
qualifying a unilateral act. Thus, it seemed that some of 
the material was leading him in one direction, while other 
material was leading him in another, even an opposite, di-
rection and that the Commission did not have a firm basis 
on which to engage in the formulation of draft articles.

26. It was time to take stock of the overall situation. 
There was no doubt that States engaged in unilateral acts 
and that on some occasions they had been held to be legal-
ly bound by such actions; however, the basis of that legal 
obligation remained problematic, States seemed unable or 
unwilling to provide information on relevant practice, and 
there was no substitute for a study of that practice. Perhaps 
the topic should be broken down into more manageable 
components, of which some might be amenable to codi-
fication and others to more discursive treatment which 
would nonetheless be of value to States. Studies could be 
carried out on all or some of those components without 
any preconception as to the form that the Commission’s 
work on them might take. The Special Rapporteur, per-
haps with the assistance of a working group, might sug-
gest on the basis of such studies which components would 
be amenable to codification and what form that work 
might take in each case. In any event, if the Commission 
encountered difficulties in dealing with a subject, it was 
not only legitimate but essential for it to pause and recon-
sider its work. Now that its work on the traditional top-
ics had virtually been concluded, it was proceeding into 
uncharted territory where course adjustments were to be 
expected and, in fact, were the sign of skilled captaincy. 
The fifth report of the Special Rapporteur could be read 
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as a call for help from someone who had been struggling 
valiantly with a task for which he had not been given the 
necessary tools, or at least the tools necessary to complete 
it as originally envisaged.

27. Mr. CHEE said that while protest and renunciation, 
two of the types of unilateral act described in paragraphs 
14 to 17 of the Special Rapporteur’s report, were accept-
able, the other two, promise and recognition, gave rise to 
problems. In the case of promise, unilateral acts did not 
necessarily benefit the addressee; very often they included 
a declaration intended as a unilateral assertion of a right, 
a claim or a policy which was of no advantage to the ad-
dressee. For example, in 1945, the United States had made 
two declarations, one on fisheries conservation and the 
other on the continental shelf, which had set the tone for 
the post-war evolution of the law of the sea, but which did 
not serve as a promise; rather, they had prompted emula-
tion by other States. The declaration of a maritime zone 
for the western hemisphere, which had been designed to 
prevent the activities of German submarines near the ter-
ritory of the United States during the Second World War, 
was also a unilateral declaration. In the case of recogni-
tion, there was a wealth of State practice and literature; 
it thus had its own sui generis regime which included de 
jure and de facto recognition and withdrawal of recogni-
tion of a State or Government. It would therefore be better 
to exclude recognition from the study.

28. Turning to the definition of universal acts, he en-
dorsed the change in wording described in paragraph 60 
and the discussion of the term “unequivocal” in paragraph 
69. However, he found it difficult to understand the exclu-
sion of the subject of conduct from the category of unilat-
eral acts; the fact that conduct produced legal effects was 
supported by various cases, including the decision of ICJ 
in the Temple of Preah Vihear case. The same was true of 
silence (para. 77), which was the most critical component 
of a unilateral act; the fact that the addressee State was 
silent or did not respond within a reasonable time consti-
tuted acquiescence and invited estoppel. The Commission 
should devote more attention to the concept of silence.

29. In paragraph 119, draft articles 5 (d) to 5 (h), unlike 
draft articles 5 (a) to 5 (c), used the term “absolute invalid-
ity”, which raised the question of the difference between 
absolute and relative invalidity. If the Special Rapporteur 
wished to depart from the Vienna treaty regime, which did 
not use that term, those provisions should be dealt with 
separately and the Commission should consider whether 
the adjective “absolute” was necessary. With regard to the 
interpretation of unilateral acts, the Special Rapporteur 
had transposed the Vienna regime’s distinction between a 
general rule and supplementary means (para. 135). Draft 
article (a), paragraph 2, on the general rule of interpreta-
tion mentioned the “preamble and annexes”, which were 
not often found in unilateral acts; thus, the inclusion of 
that provision might not be justified. In the case of supple-
mentary means of interpretation, the problems of access to 
documents and the inherent ambiguity and obscure nature 
of those supplementary means of interpretation amounted 
to a de facto exclusion of their use. Last, the Special Rap-
porteur had rightly stressed the diversity of State practice 
and the problems to which it gave rise. He should there-
fore proceed on a case-by-case basis rather than trying to 

establish any common, uniform rule of interpretation for 
all unilateral acts.

30. Mr. MOMTAZ expressed surprise at the reference 
made, in paragraph 93 of the report, to articles 7 to 9 of 
the draft articles on State responsibility for internationally 
wrongful acts adopted by the Commission at its fifty-third 
session5 concerning the question of who was mandated to 
formulate a unilateral act. He wondered whether the Spe-
cial Rapporteur, by analogy with article 7 of the articles 
on State responsibility, wished to recognize as a unilateral 
act a declaration by a State agent exceeding his authority 
or contravening instructions. The reference, in the context 
of unilateral acts of States, to articles 8 and 9 of the arti-
cles on State responsibility for internationally wrongful 
acts, which, under certain restrictive conditions, attributed 
to the State the conduct of persons or groups of persons 
not belonging to the State structures, such as rebels or na-
tional liberation movements, also raised some questions. 
Did the Special Rapporteur intend to classify declarations 
by such groups as unilateral acts? Such a position seemed 
to be contrary to the principle, referred to in paragraph 88 
of the report, that only the State could formulate unilateral 
acts, and also incompatible with draft article 3, which had 
been referred to the Drafting Committee and which pro-
vided that only persons so authorized could act on behalf 
of the State and commit it in its international relations. In 
his view, the capacity to formulate a unilateral act should 
be restricted to those persons mentioned in article 7, para-
graph 2 (a), of the 1969 Vienna Convention.

31. Given the state of progress of work on the topic, 
the consideration of the interpretation of unilateral acts 
seemed to him premature. Reference could be made to 
the Vienna regime in that context, provided that caution 
was exercised, particularly with regard to recourse to the 
travaux préparatoires, which were not always readily ac-
cessible and might indeed not even exist, given that, un-
like conventions, unilateral acts were often formulated on 
the spur of the moment to resolve a crisis.

32. The question of classification clearly posed diffi-
culties, among them the fact that the distinction between 
those unilateral acts whereby States reaffirmed rights and 
those that were a source of obligations was unacceptable. 
For instance, the declaration of neutrality cited as an ex-
ample was both a source of rights for the author State and 
a source of obligations for the belligerent States to which 
it was addressed. To treat such a declaration as a waiver 
or a promise, as was proposed in paragraph 139 of the 
report, was not a satisfactory solution because the author 
State might subsequently decide to join in the conflict on 
grounds of self-defence if it was attacked by one of the 
belligerents. On the other hand, the distinction between 
the four traditional categories of unilateral act—promise, 
recognition, waiver and protest—referred to in paragraph 
144 of the report had its merits and deserved careful at-
tention. 

33. Mr. SIMMA stressed the value of the Special Rap-
porteur’s recapitulation, given the importance of a theoreti-
cal foundation to an analysis of the topic of unilateral acts. 
With regard to the direction that the Commission’s study 
should take, his impression was that the Special Rappor-

� See 2712th meeting, footnote 13.
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teur wished to propose a rule whose substance would be 
acta sunt servanda, a rule that seemed to him redolent of 
religious dogma. Positing such a principle would require 
the Commission to scrutinize every theoretical explana-
tion as to the binding force of unilateral acts—a course 
to which he wished to voice his opposition at the outset. 
Reverting to the definition proposed by the Special Rap-
porteur in paragraph 81 of his report, he proposed that the 
Commission should adopt it provisionally as a working 
definition. It seemed to him correct to refer in the defini-
tion to the “intention” of the State to be bound, for such 
an intention clearly existed in the four types of unilateral 
act listed, namely, promise, protest, waiver and recogni-
tion; on the other hand, the word “unequivocal” seemed 
to him superfluous, for, if the expression of will was not 
“unequivocal”, there was a strong presumption that there 
was no real intention to be bound.

34. As to the grounds for invalidity, the analogy with the 
Vienna regime made good sense, but the question whether 
and to what degree the rule could be transposed to the 
case of unilateral acts should be carefully studied. Thus, 
in draft article 5 (a), the bracketed reference to “consent”, 
which suggested the law of treaties, should be eliminated. 
In article 5 (c), it was perhaps too restrictive to limit cases 
of corruption to corruption by another State. Article 5 (f) 
had been included by analogy with article 53 of the 1969 
Vienna Convention; a reference to jus cogens superveni‑
ens should also be included, by analogy with article 64 of 
that Convention. Article 5 (g) might give rise to difficul-
ties, for even though, in the event of a conflict of obliga-
tions, obligations under the Charter of the United Nations 
prevailed, that did not mean that a unilateral act contrary 
to a decision of the Security Council must necessarily be 
invalid. He proposed finding a formulation that would 
give full effect to the hierarchy of norms while avoiding 
the very dangerous term “invalidity”. The formulation of 
article 5 (h) might be brought more closely into line with 
that of article 46 of the Convention; it would be useful 
to incorporate a reference to the “manifest” nature of the 
conflict with a norm of fundamental importance to the do-
mestic law of the State. Furthermore, the notion of inva-
lidity could lead to considerable difficulties in the case of 
collective unilateral acts. For instance, where the ground 
for invalidity was present only in the case of some of the 
author States, the question would arise whether the uni-
lateral act was invalid for all the States collectively. As 
far as interpretation was concerned, he agreed with other 
members that the essential criterion was the author State’s 
intention and that it might be useful to consult the travaux 
préparatoires, where these were available.

35. With regard to the best way of proceeding with the 
consideration of the topic, he had been interested to read 
the general comments by the United Kingdom, which 
were reproduced in the report of the Secretary-General 
containing the replies from Governments to the question-
naire on unilateral acts of States (A/CN.4/524) and also 
referred to in paragraph 27 of the fifth report, to the effect 
that any approach which sought to subject the very wide 
range of unilateral acts to a single set of general rules was 
not well-founded, but that the Commission might con-
sider whether there were specific problems in relation to 
specific types of unilateral acts which might usefully be 
addressed in an expository study. Unfortunately, it was 

now too late for the Commission to change its method of 
work. He therefore proposed that it should try to complete 
the task of formulating the general part of the draft arti-
cles as quickly as possible, ending its consideration of the 
draft articles with the question of interpretation, without 
attempting to formulate an acta sunt servanda principle 
or considering the questions of suspension, termination 
and retroactivity, which could be considered in the context 
of the more specific work devoted to certain unilateral 
acts. Subsequently, the Commission might turn to spe-
cific types of unilateral act, namely, promise, waiver, rec-
ognition and protest. He was surprised to note how ready 
some members of the Commission were to engage in the 
consideration of recognition of States and Governments, 
for practice and doctrine in that area were notoriously 
divergent and it would be difficult to codify the law on 
that question. At a third stage in its work, the Commission 
should revisit the whole range of principles established 
in the light of particular cases, with a view to deciding 
whether the drafting of articles on the topic was the best 
way forward. Consideration should be given to using out-
side resources to conduct more systematic research into 
the practice of States in the area of unilateral acts, perhaps 
establishing a team for that purpose.

36. Mr. PAMBOU-TCHIVOUNDA said that he en-
dorsed the idea of completing the exercise currently under 
way, but favoured extending it to include suspension and 
termination so as to have a comprehensive view of unilat-
eral acts throughout their life cycle. Attempts at classifica-
tion were doomed to failure because it was impossible to 
find criteria on the basis of which to establish a hierarchy, 
or affinities between different groups of acts; it would thus 
be more fruitful to examine the classic cases of promise, 
waiver, recognition and protest. The Commission would 
thus first consider the general rules before turning to the 
specific regimes. He supported Mr. Simma’s proposal that 
systematic research should be conducted on State practice 
in that area.

The meeting rose at 12.55 p.m.
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