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graph 2, which very clearly stated the responsibilities of 
the respondent State and the claimant State.

66. In the case of article 16, the question was whether 
the Calvo clause added anything new to the rule on the 
exhaustion of local remedies. It might not, as had been 
pointed out by the members who regarded article 16 as 
superfluous. He himself was not entirely certain. He did 
think, however, that that provision placed useful emphasis 
on the rule and made it slightly clearer. It should therefore 
be retained. Paragraph 2 of article 16 did not seem to add 
much to the content of paragraph 1 and could be aban-
doned. Subject to that comment, he was in favour of the 
inclusion of that provision in the draft articles.

67. Mr. DAOUDI said that he associated himself with 
the members who had thanked the Special Rapporteur 
for his third report, which, in addition to the wealth of 
information it contained, had the merit of being remark-
ably objective. With regard to the two options which the 
Special Rapporteur was proposing in the conclusion of his 
report, there was obviously a great temptation to choose 
the first, namely, not to include the Calvo clause in the 
draft articles, for two main reasons. In the first place, the 
circumstances which had led to the Latin American States 
to adopt the Calvo clause were no longer valid today, even 
if there were still some traces of it in the doctrine of those 
States. In the second place, States now agreed to waive 
the requirement, in contracts concluded with aliens, not 
only of the exhaustion of local remedies, but also of the 
application of their national law.

68. He nevertheless believed that the second option, the 
proposed draft article 16, was more interesting because it 
was more in keeping with the principles of the sovereignty 
of States and non-interference in their internal affairs. In 
paragraph 1, draft article 16 contained three variants of 
the Calvo clause which had been taken almost word for 
word from García Amador. The wording of subparagraph 
(a) was entirely acceptable, but that was not the case for 
subparagraphs (b) and (c), which provided for the possi-
bility that an alien could waive the diplomatic protection 
of his State of nationality even when the host State had 
committed an internationally wrongful act or when there 
had been a denial of justice. That right belonged not to a 
private individual but rather to his State of nationality.

69. The second part of paragraph 1, which began with 
the words “Such a contractual stipulation shall not, how-
ever, affect the right of the State of nationality...”, might 
well replace the present text of paragraph 2, which was 
unnecessary and greatly attenuated the effects of the rule 
by making it a mere presumption, something which might 
give rise to a conflict of interpretation that would be left 
to the judge or the arbitrator to decide. Subject to those 
reservations, he agreed that the draft article should be re-
ferred to the Drafting Committee.

70. Mr. DUGARD (Special Rapporteur) stressed the 
fact that the Calvo clause had influenced the debate on 
diplomatic protection throughout its history and that the 
Commission could not put it to one side on the ground 
that it was a purely contractual arrangement. If the Com-
mission decided to dismiss that clause on the grounds that 

it did not come within its mandate of codifying rules of 
international law, it might give the impression that it had 
not discussed that question because it raised such diffi-
cult issues. The topic was undeniably a difficult one and 
was highly emotional and symbolic, but it was not one the 
Commission could lightly dismiss for reasons of policy. 
He hoped that the members would bear that in mind when 
discussing the question at subsequent meetings. 

The meeting rose at 1.05 p.m.

272�th MEETING

Friday, 31 May 2002, at 10.05 a.m. 

Chair: Mr. Robert ROSENSTOCK

Present: Mr. Addo, Mr. Al-Marri, Mr. Brownlie, 
Mr. Candioti, Mr. Chee, Mr. Comissário Afonso, Mr. 
Daoudi, Mr. Dugard, Ms. Escarameia, Mr. Fomba, 
Mr. Galicki, Mr. Kabatsi, Mr. Kamto, Mr. Kemicha, 
Mr. Koskenniemi, Mr. Kuznetsov, Mr. Mansfield, 
Mr. Momtaz, Mr. Niehaus, Mr. Pambou-Tchivounda, 
Mr. Sreenivasa Rao, Mr. Rodríguez Cedeño, Mr. Tomka, 
Ms. Xue, Mr. Yamada. 

Diplomatic protection� (continued) (A/CN.4/5�4,2 
A/CN.4/52�, sect. C, A/CN.4/523 and Add.�,3 
A/CN.4/L.6�3 and Rev.�)

[Agenda item 4]

Second and third reportS of the Special rapporteur 
(continued)

1. Mr. KOSKENNIEMI said that the Calvo clause was 
no more than a very minor addition to existing law. He 
agreed with Mr. Brownlie that the clause dealt with a mat-
ter which did not really fall within the scope of the topic. 

2. When an exception was made to a rule, it often took 
on considerable importance. Such an exception was con-
tained in draft article 16, paragraph 1, in section C of the 

� For the text of draft articles 1 to 9 proposed by the Special Rap-
porteur in his first report, see Yearbook ... 2000, vol. I, 2617th meeting, 
p. 35, para. 1.

� See Yearbook ... 2001, vol. II (Part One).
� Reproduced in Yearbook ... 2002, vol. II (Part One).
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third report of the Special Rapporteur on diplomatic pro-
tection (A/CN.4/523 and Add.1) in the phrase “an interna-
tionally wrongful act attributable to the contracting State 
or when the injury to the alien is of direct concern to the 
State of nationality of the alien”. Many members had ar-
gued the need for a token nod to sovereign equality and 
changes in the international system. To his mind, however, 
the last part of paragraph 1 opened the door for interven-
tion. After all, any contractual relationship, especially if it 
was of economic importance, would be regarded as being 
of concern to the State of nationality. To cite an example, 
a large corporation which contracted with a host State 
would probably have good relations with the embassy of 
its own State; if a problem arose, the corporation would 
surely let the embassy know informally that some involve-
ment at the diplomatic level might be useful. The ambas-
sador would consider that the matter was of direct concern 
to the State itself and warranted the type of intervention 
which the clause was designed to address. 

3. The Calvo clause did not have merely a symbolic 
effect. The reference to matters of direct concern to the 
State left it to the ambassador to decide whether or not to 
take the matter up at the international level, regardless of 
the waiver. As the issue of “direct concern” was difficult 
to deal with in a definition, it would be best not to have 
a provision on the Calvo clause at all. The Calvo clause 
showed that doing something for symbolic reasons might 
create consequences which were the opposite of those in-
tended.

4. Mr. FOMBA said that he was one of those who had 
considered it useful to study the Calvo clause, provided it 
was done from the standpoint of the overall question of 
waiver of diplomatic protection. 

5. The starting point of article 16 was the internationally 
wrongful act, which was of direct concern to the State of 
nationality, even if in the person of one of its nationals. 
Hence there was no right to the protection of a national 
as such, but a right to exercise protection which the State 
alone enjoyed.

6. With regard to the consequences of the Calvo clause, 
the two situations relating to the question of waiver must 
be clarified. First, the State alone, and not the national, 
had a right of waiver. Second, the sole avenue open to the 
national was to try to convince the State to waive the exer-
cise of its right, for whatever reason. 

7. On the whole, he shared Mr. Pellet’s view on the text’s 
underlying logic and wording. He was in favour of refer-
ring paragraph 1 to the Drafting Committee, provided that 
only the relevant subparagraph, namely subparagraph (a), 
was retained, and he supported Mr. Pellet’s proposal for a 
new formulation of paragraph 2. 

8. As to the clause’s regional character, he noted that 
the prevailing view of experts was well-known, and also 
that ICJ had accepted the idea of regional custom, but had 
stressed that “the Party which relies on a custom of this 
kind must prove that this custom is established in such a 
manner that it has become binding on the other Party” 
(Asylum case [p. 276]). 

9. Last, he largely endorsed the views expressed by 
Mr. Daoudi and Mr. Momtaz.

10. Mr. TOMKA said that he had misgivings about ar-
ticle 16. It was the Commission’s task to codify rules of 
international law, whereas the Calvo clause was clearly 
a contractual provision which was construed as a valid 
waiver of the alien’s right to request diplomatic protection. 
That might cause confusion about the nature of the right 
concerned. There was no right to diplomatic protection 
under international law, something that was clear from the 
jurisprudence of ICJ, in particular the Barcelona Traction 
case. Such a right could be established only by a domes-
tic legal system, but a State usually had the discretionary 
power to exercise diplomatic protection if it wished. The 
right to diplomatic protection at the international level re-
lated solely to a State’s right to exercise such protection, 
and not an individual’s right to request it. Thus, if a clause 
was a contractual stipulation, it could not have any impli-
cation for a State’s right. Strictly speaking, the Commis-
sion did not need to include such a provision. 

11. As for the point made in paragraph 36 of the report, 
he did not think the issue was one in which an individual 
deprived a State of its right to provide diplomatic protec-
tion, but one in which States themselves waived their right 
to exercise diplomatic protection under certain conditions, 
which was clearly a different matter.

12. He was opposed to referring article 16 to the Draft-
ing Committee. The Special Rapporteur should mention 
the Calvo clause in the commentary, but the clause as such 
should be left for encyclopedias of international law.

13. Mr. CHEE said the Special Rapporteur’s excellent 
report on the Calvo clause had made him realize that it 
was not just a doctrine of the past of no contemporary 
relevance. 

14. In his view, the decision of the General Claims Com-
mission (Mexico and United States) in the North American 
Dredging Company case had been accepted as a rule relat-
ing to the Calvo clause. The decision dwelt on the prem-
ise that the Calvo clause applied to a commercial contract 
concluded between a State and an alien in which the alien 
waived his right to seek diplomatic protection from his 
Government. However, the General Claims Commission 
had also ruled that that did not deprive the alien’s Govern-
ment of the right to extend protection to its nationals “in 
respect of a denial of justice or other violation of interna-
tional law experienced in the process of exhausting his lo-
cal remedies or trying to enforce his contract” [para. 28]. 
The ruling of the General Claims Commission was still 
the law. He had no objection to retaining the Calvo clause 
if members decided that it was necessary and effective, 
but it should be borne in mind that it had been criticized 
by many developed States and had not been followed by 
States outside Latin America. 

15. The point of the clause had been to prevent diplo-
matic intervention by the big industrial powers in Latin 
American States. Today such fears were unfounded in 
view of Article 2, paragraphs 3 and 4, of the Charter of the 
United Nations. In fact, the general trend in State practice 
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since the Second World War ran counter to the objectives 
of the Calvo clause. Several factors had brought about that 
change. First, an alien investor was protected by bilateral 
investment guarantee agreements. Second, the Conven-
tion on the Settlement of Investment Disputes between 
States and Nationals of Other States permitted an alien 
investor to bring an action against a foreign State. That in 
itself was an improvement in terms of the right of an alien 
to seek protection without going so far as to secure diplo-
matic protection. Third, under the Multilateral Investment 
Guarantee Agreement, an alien investor was protected 
against the risk of loss arising out of political events in 
the host State. It was likely that those trends would con-
tinue. Reliance on foreign investment for the development 
of the national economy was an imperative for all States, 
with few exceptions. Today, most States, including the big 
industrial States, encouraged foreign corporations to open 
factories in their own territories. It was difficult to imag-
ine that the host States, especially those in need of capital, 
would require an alien investor to waive the right to diplo-
matic protection by the investor State. 

16. For all those reasons, the Calvo clause had lost im-
portance since the Second World War. Indeed, it was not 
even in practice in the country where it had originated, 
namely Argentina. Another development which had led to 
its decline was the direct application of international law 
to State contracts, as seen in the 1977 Texaco case and the 
1982 Aminoil‑Kuwait Arbitration. Thus, even private con-
tracts, if they were State contracts, were being encroached 
upon by public international law.

17. The Commission should consider whether it was po-
litically wise to revive the Calvo clause, which had been 
subject to criticism by capital-exporting States. A doctrine 
that might discourage or frighten off alien investments 
should not be adopted. 

18. Today, diplomatic intervention took place not in 
the area of commercial contracts but rather in the area 
of human rights violations. The Commission should de-
cide whether the Calvo clause really served the interest of 
States, and the Latin American States in particular. 

19. Mr. MANSFIELD said that section C of the third 
report had persuaded him that no rule on local remedies 
would be complete without recognition of the Calvo 
clause: there was simply too much history associated with 
the clause to ignore it. The Commission should include 
either an article on the subject or extensive material in 
the commentary explaining why a specific article was no 
longer necessary. Having listened to the discussion, he 
did not find article 16 objectionable, because it did not 
have much content. In particular, the article made it clear 
that no contractual provision entered into by an individu-
al could prevent the State of nationality from exercising 
diplomatic protection on his behalf, and that the right of 
diplomatic protection belonged to the State, not to an in-
dividual. He therefore had no objection to referring article 
16 in its entirety to the Drafting Committee, which should 
also address Mr. Gaja’s comment that the issues involved 
might be dealt with more effectively, less controversially 
and with less risk of misinterpretation if the article fo-

cused on the question of waiver of the right to diplomatic 
protection. 

20. Ms. ESCARAMEIA said that, having heard the 
comments made by other members, she was surprised 
by the high degree of emotion expressed. She wondered 
why the Calvo clause was considered so important in the 
modern world for some countries to have incorporated it 
into their domestic law at a very high level, even that of 
the constitution. The international situation had changed 
since the nineteenth or early twentieth century. For some, 
diplomatic protection might be rooted in the need to pro-
tect individuals who resided in a foreign State but had 
no voice in the international arena. However, that was no 
longer the most pressing problem. The focus now was on 
multinational corporations with investments in a foreign 
country. It might seem that such corporations had a voice 
in the countries in which they operated and could therefore 
dispense with diplomatic protection, yet she understood 
the views of those who stressed the danger of hindering 
economic development and relations between States and 
the need for States to be able to speak on behalf of their 
national corporations, which, no matter how powerful, 
might nonetheless require diplomatic protection against a 
foreign Government.

21. She had therefore concluded that the Calvo clause 
had a value that was not merely historical and symbolic 
and that it remained an important issue with international 
implications far exceeding those of contractual stipulations 
under domestic law. While she understood Mr. Brownlie’s 
comments, she thought that he might have failed to grasp 
the link between contractual stipulations under domestic 
law, on the one hand, and international law, on the other. 
The topic was important, not only because it had dominat-
ed all discussion of diplomatic protection for many years 
but because of its continued importance in the modern 
world.

22. Initially, it had been difficult to grasp the meaning 
and internal logic of draft article 16, for recourse to inter-
national judicial settlement appeared to be barred in para-
graph 1 but permitted in paragraph 2. After reading the 
report, she had realized that the two paragraphs referred 
to different circumstances and events. Nevertheless, the 
juxtaposition of the two paragraphs was confusing. Fur-
thermore, the Calvo clause was most relevant to cases in-
volving multinational corporations, yet the article spoke 
of “the alien” and “he or she”, which suggested the origi-
nal nineteenth-century context of the mechanism. 

23. As Mr. Mansfield had noted, the article did not seem 
very ambitious: it was limited to the exhaustion of local 
remedies in disputes involving contracts that contained 
a Calvo clause. Accordingly, it posed little real risk and 
could be referred to the Drafting Committee. The issues 
raised by Mr. Koskenniemi and Ms. Xue could be resolved 
through redrafting, perhaps by deleting paragraph 2 or re-
arranging paragraph 1. Alternatively, as Mr. Gaja and Mr. 
Mansfield had suggested, the Special Rapporteur could 
prepare a specific draft article on waivers by the State.

24. Mr. TOMKA said that he was opposed to the sug-
gestion by Ms. Escarameia and other members that the 
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Drafting Committee should prepare an article on waiver 
before the matter had been discussed in plenary. Moreo-
ver, the Calvo clause was a contractual clause unrelated to 
States’ waiver of the right to offer diplomatic protection to 
natural or legal persons.

25. Ms. ESCARAMEIA said she had already main-
tained that too much substantive discussion took place in 
the Drafting Committee. She had not meant to suggest 
that the Committee should consider the issue of waiver 
before the matter had been discussed in plenary. 

26. Mr. DUGARD (Special Rapporteur) said he had un-
derstood Mr. Gaja to suggest that the Commission should 
consider a draft article of which one paragraph would be 
on waiver by the State and a second on waiver by the in-
dividual. He agreed with Mr. Tomka that those were sepa-
rate issues. Mr. Gaja had appeared to suggest that, even if 
the Commission decided to include something along the 
lines of draft article 16, it might be better placed under a 
general section on waiver, but that would involve redraft-
ing article 14 and separating it from the other provisions 
on exceptions.

27. Mr. MANSFIELD said he agreed with the Special 
Rapporteur. He had chosen his words carefully, stating 
that the issues involved in draft article 16 could be dealt 
with less controversially, more accurately and with less 
risk of misinterpretation in the context of a draft article 
on waiver. He thought that the Drafting Committee could 
consider that matter.

28. Mr. ADDO said Mr. Tomka was right to affirm that 
waiver by States was unrelated to the Calvo clause. The 
clause, frequently incorporated into contracts between 
Latin American States and nationals of other States, 
derived from the Calvo doctrine, which held that non- 
nationals were entitled to no more protection than nation-
als. Generally speaking, the Calvo clause was unneces-
sary because the exhaustion of local remedies was usu-
ally a precondition for making a diplomatic claim. It was 
also ineffective because the individual was not competent 
to waive a right—that of exercising diplomatic protec-
tion—which properly belonged to the State. He therefore 
believed that a draft article on the Calvo clause would be 
superfluous and supported the first of the two options put 
forward by the Special Rapporteur in the conclusion of 
his report. While the Calvo clause was of historical value 
and represented an outstanding Latin American contri-
bution to the development of international law, it was of 
no practical utility in the present-day law that it was the 
Commission’s task to codify. Thus, article 16 should not 
be referred to the Drafting Committee, but it should be 
discussed in the commentary in order to highlight its sym-
bolic value.

29. Mr. BROWNLIE, speaking in reply to Ms. Escara-
meia, said that the members who did not think article 16 
should be referred to the Drafting Committee were not 
minimizing the importance of the Calvo clause. Some, 
such as Mr. Koskenniemi, were afraid that harm might re-
sult from the Commission’s attempt to address that issue. 

30. In the modern world, the Calvo clause was only one 
of a vast array of devices, including stabilization clauses 
and applicable law clauses, which he encountered fre-
quently as an arbitrator and which related to the whole 
balance between the application of domestic law and the 
operation of such clauses. If there was general interest in 
that general topic, perhaps the Commission should con-
sider it under a new agenda item. His position was not 
that the Calvo clause was unimportant; he had seen no 
evidence in support of the claim that it was merely a Latin 
American regional concept or of merely historical inter-
est. But it was not the business of the Commission, or of 
similar codification bodies, to offer advisory opinions on 
how public international law should be applied to vari-
ous devices and situations. For example, it would be very 
interesting to know what members thought about the ap-
plication of the law of the sea, but such a discussion would 
not fall within its mandate. 

31. He was not even certain that the Commission was 
empowered to deal with the issue under discussion. The 
Calvo clause was not a subject which had not yet been 
regulated by international law, nor did it require more 
precise formulation, for the purposes of article 15 of the 
Commission’s statute. It had been in existence and regu-
lated for 150 years and was widely discussed in the litera-
ture. The problem lay not in what the law was, but in how 
it was applied. If the Commission was going to deal with 
the topic, it should do so in the broader context of devices 
affecting the placement of investments and inducement to 
investment by the host State. 

32. Mr. KEMICHA noted Mr. Tomka’s point that, for 
the Commission, the importance of the Calvo clause lay 
in its relationship to the concept of waiver, as the Special 
Rapporteur had recognized. However, to consider waiv-
ers in the historical context of the Calvo clause was to 
confuse the issue. The Commission must examine not 
only regional customs and practices of the past but also 
those of the present. Ms. Escarameia had rightly observed 
that, in the modern world, the focus was on the protection 
of multinational corporations rather than of individuals. 
Host countries wished to attract foreign investors, and 
many treaties were concluded on that matter. The World 
Bank compiled an annual list of bilateral and multilateral 
agreements designed to promote and protect such invest-
ments, all of which included references to international 
arbitration; that fact underscored the importance of the 
waiver.

33. Mr. GALICKI said the Commission should differ-
entiate between the issue of waiver in the context of the 
State (art. 14) and in the context of the individual (art. 16). 
Moreover, the inclusion of article 16 would introduce the 
concept of the right of the alien to request diplomatic pro-
tection in paragraph 1, thereby opening a Pandora’s box of 
problems. Thus far, the Commission had focused on the 
right of States to exercise diplomatic protection without 
mentioning the individual as someone who had a right to 
request it. The draft articles on which agreement had been 
reached were limited to injuries to nationals as a result of 
internationally wrongful acts, whereas in the Calvo clause 
the source of the harm was a contractual obligation, which 
did not fall within the scope of diplomatic protection. The 
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Commission should avoid mixing those two areas. With 
all respect for the Calvo clause and its practical applica-
tion, it lay outside the scope of the topic of diplomatic 
protection, and article 16 should not be included in the 
draft on diplomatic protection.

34. Mr. PAMBOU-TCHIVOUNDA asked Mr. Brown-
lie to elaborate on his comments concerning the role of 
the Calvo clause in arbitration: it would be useful for him 
to explain whether the vestiges of that clause played the 
same role as in the past, whether it functioned differently 
from the more recently developed types of stabilization 
mechanisms that he had encountered in working with in-
ternational contracts, and what effect it had on contracts 
between investors and host countries.

35. Mr. BROWNLIE said that there was a whole world 
of arbitration, for example NAFTA, UNCITRAL and oth-
er forms of ad hoc arbitration involving instances of some 
waiver of the application of domestic law; otherwise there 
could be no arbitration. There was a constant battle on 
the border between domestic law and international law, 
including major arbitration between the United States and 
Canada regarding regulatory changes and the applicable 
range of domestic law. Even in the case of investment trea-
ties, disputes arose concerning the proper roles of domes-
tic and international law or the general principles of law in 
relation to a particular treaty or contractual clause. There 
was a wealth of material in that field, some of it quite old; 
Mr. Chee had mentioned the Aminoil‑Kuwait Arbitration. 
The Calvo clause was only one of many techniques de-
signed to promote investment while maintaining some of 
the host State’s sovereignty and prerogatives. Lately, for 
example, the Czech Republic had been involved in arbi-
tration regarding the State’s right to control the national 
media.

36. Mr. KAMTO said that he endorsed Mr. Kabatsi’s 
praise of the Special Rapporteur’s knowledge and of his 
open-mindedness in giving the Commission a choice of 
two options. Latin America had contributed much to inter-
national law. However, in the case of the Calvo clause, the 
question was not whether a regional custom was relevant 
to the Commission’s work on the topic of diplomatic pro-
tection but whether the Calvo clause was, in fact, such a 
custom. He was inclined to agree with Mr. Brownlie that, 
in its present form, the clause was a contractual technique 
rather than a norm. He also endorsed Mr. Pellet’s compre-
hensive analysis of section C of the third report.

37. He feared that the Commission had lost sight of the 
legal perspective. The value of the Calvo clause and its 
importance to certain countries’ sense of national identity 
were interesting questions, but the Commission’s task was 
the codification and progressive development of interna-
tional law. Once it was agreed that the clause concerned 
the right of the individual rather than of the State, the situ-
ation was clear; individuals could not alienate the State’s 
right to exercise diplomatic protection in the context of 
a private contract. The Commission could not codify the 
Calvo clause as if it were a bilateral investment treaty be-
tween States, and even if it was decided to include a draft 
article on waiver, the clause would have no place in such a 
provision. It might serve to protect weak countries which 
were unable to defend themselves against multinational 

corporations, but that was not a legal consideration. The 
Drafting Committee could only note that the Calvo clause 
was a legal technique used by natural or legal persons in 
private contracts but that it could not alienate the rights of 
States. Thus, no portion of article 16 should be referred 
to the Committee. Even paragraph 1 (a) was irrelevant 
since only the State, in the context of an investment treaty, 
could waive its right to exercise diplomatic protection on 
behalf of its nationals resident in another State.

38. Ms. XUE said that, where a Calvo clause existed, 
its legal implications must be made clear. Article 16 did 
not set out to codify the Calvo clause, but instead laid 
down limits to its application in international relations. 
The article clearly stated what had been accepted by inter-
national practice, and spelled out the implications of the 
clause in international law, thereby obviating the need for 
future international arbitrations to rely exclusively on case 
law. Article 16 also clarified the relationship between the 
rights of the individual and of the State in that area, which 
was that a foreign individual or company had the right to 
seek, and a State the right to exercise, diplomatic protec-
tion. Consequently, article 16 was not merely symbolic 
but also had substantive content. Moreover, though resort 
to the Calvo clause had been largely confined to Latin 
America, the problems it had sought to address had a glo-
bal, not merely a regional, dimension. Accordingly, the 
issue should be reflected in the draft articles. In codify-
ing the issues raised by the Calvo clause and the resulting 
practice, article 16 performed a valuable service.

39. The CHAIR, speaking as a member of the Com-
mission, said that in his view the draft articles would not 
be impoverished as a result of deleting article 16, which 
encroached on areas that were not the preserve of the 
Commission. The Calvo clause had been a failed, albeit 
a valiant, attempt to deal with the problems of interven-
tion and coercion of States. It had now been superseded 
by the Charter of the United Nations, the Declaration on 
Principles of International Law concerning Friendly Rela-
tions and Cooperation among States in accordance with 
the Charter of the United Nations4 and, for that matter, by 
the Declaration on the Inadmissibility of Intervention in 
the Domestic Affairs of States and the Protection of Their 
Independence and Sovereignty.5 The time was long past 
when ineffectual gestures such as the Calvo clause could 
be seen as a useful means of protecting the sovereign in-
dependence of States. To revert to the matter would raise 
all of the questions that Mr. Koskenniemi had touched on, 
and more besides, as well as being of questionable propri-
ety for the reasons set out by Mr. Brownlie.

40. Mr. KAMTO said Ms. Xue had drawn a distinction 
that was valid in theory yet nevertheless seemed to split 
hairs. Admittedly, article 16 stated that the Calvo clause 
was to be construed as a valid waiver of the right of the al-
ien to request diplomatic protection, not of the right of the 
State to exercise it. But in practice there seemed to be no 
difference at the level of international legal consequences. 
Nowhere in State practice or jurisprudence was it stated 
that a request by the individual was the condition for the 

� General Assembly resolution 2625 (XXV) of 24 October 1970, 
annex.

� General Assembly resolution 2131 (XX) of 21 December 1965.
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exercise of diplomatic protection by the State. Even if the 
individual had contractually waived his right, the State 
still retained its right to exercise diplomatic protection. 
Just as there were cases in which the State refused to ac-
cord the diplomatic protection requested by its national, 
so, conversely, silence on the part of the individual did not 
prevent the State from exercising diplomatic protection.

41. Mr. KABATSI said that, as Ms. Xue had rightly 
pointed out, the issue under article 16 was not the Calvo 
clause but the implications under international law of the 
exercise of that contractual device. It was the injury to an 
individual that raised the issue of a State’s right to diplo-
matic protection. No question of injury arose in cases of 
exercise of obligations under a contract. If the contracting 
State had committed no wrong, but had merely complied 
with its obligations under the contract—including insist-
ence that the national comply with the contract’s provi-
sions—it was very hard to see how that fictional right of 
the State could in fact arise. The implication of the clause 
was that in such cases no right to exercise diplomatic pro-
tection arose. Article 16 threw important light on the bal-
ance between the interests of the national and of the State, 
and it should thus be retained.

42. Mr. Sreenivasa RAO said that the recent practice of 
concluding umbrella agreements giving primacy to arbi-
tration under the foreign State’s law amounted in effect 
to a new form of Calvo clause. As Ms. Xue had rightly 
pointed out, the Calvo clause should not be seen merely 
in its narrow historical context, which had ceased to be 
of any particular importance, but in terms of its continu-
ing significance in arbitration matters. The clause raised 
questions as to the nature of the State’s right, as opposed 
to that of the individual; as to the timing and manner of 
its exercise; and as to the consequences for other aliens of 
waiver of the right to diplomatic protection by one alien. 
The issue raised by the Special Rapporteur in article 16 
thus clearly extended beyond the narrow confines of the 
Calvo clause per se, and as such merited further debate.

43. Mr. DAOUDI, noting that Mr. Brownlie had claimed 
that article 16 covered an arbitration or judicial procedure 
and thus fell outside the Commission’s mandate, said that 
in his view article 16 as presented by the Special Rap-
porteur contained provisions that went beyond the Calvo 
clause as reflected in Latin American practice, offering a 
specific variant on the rule on the exhaustion of local rem-
edies established in article 10. What article 16 did was to 
pinpoint the moment at which diplomatic protection must 
be exercised. The purpose of the article was not, as had 
been asserted, to prevent an embassy from intervening 
on behalf of an individual or company—a function that 
was clearly established in article 3, paragraph 1 (b), of the 
Vienna Convention on Diplomatic Relations. Its purpose 
was to prohibit a State from exercising diplomatic pro-
tection as long as no internationally wrongful act, in the 
form of a denial of justice, had been committed. For that 
reason, he continued to favour referring article 16, with 
some modifications, to the Drafting Committee.

44. Mr. CHEE said that two sets of rights had been in-
volved in the North American Dredging Company case, 
namely, the rights of a State under international law and 
the rights of individuals or corporations under internal 

law. The question was whether an individual could de-
prive a State of those rights. The case was consistent with 
the Mavrommatis case and with the “Vattelian fiction”. 
As to enforcement, the questions were whether an individ-
ual could enforce the right of a State and whether a State 
could enforce an individual contract under municipal law. 
The answer to the first of those questions seemed to be in 
the negative, unless the State decided to take up the claim. 
The North American Dredging Company case made it 
clear that an individual could not validly waive, through 
a contract, his right to diplomatic protection where there 
was a denial of justice. That subtle distinction should be 
preserved.

45. Mr. KAMTO said he was not sure that the interpre-
tation of article 16 just given by Mr. Daoudi was borne 
out by paragraph 1 (b) of the article itself. Diplomatic pro-
tection could be exercised only when there was a breach 
of a rule of international law. The provision amounted to 
a statement that nothing stipulated by an alien in a con-
tract concluded abroad prevented the State of nationality 
from exercising diplomatic protection. There seemed no 
need to spell that out. If the contractual stipulation did not 
breach an international obligation, there could be no rea-
son to exercise diplomatic protection. The commentary to 
the provision on waiver should make it clear that, for that 
reason, the Commission did not regard the Calvo clause 
as falling within its purview.

46. Mr. DAOUDI said that his reading of article 16 
stemmed from the article’s overall logic. In subparagraphs 
(a), (b) and (c) of paragraph 1, it enumerated certain con-
tractual stipulations between an alien and a State derived 
from the work of García Amador.6 As that author pointed 
out in the excerpt cited in section C.3 of the report, the 
waiver of diplomatic protection as expressed in the Calvo 
clause could take a variety of forms. The Special Rap-
porteur described all the variations on the Calvo clause 
and then stated that the existence of such variations was 
a presumption in favour of exhaustion of local remedies. 
That was the logic of the article: it was closely bound up 
with the rule on the exhaustion of local remedies set out 
in article 10 of the draft articles. The only specific feature 
of article 16 was to be found in a contractual stipulation 
requiring the alien doing business with a State to exhaust 
local remedies.

47. Mr. TOMKA, referring to Mr. Brownlie’s argument 
that, since the Calvo clause was merely a contractual tech-
nique and not a rule of public international law, the Com-
mission should not deal with it, said Mr. Brownlie was 
right to the extent that codification meant more precise 
formulation and systematization of international law in 
fields in which extensive practice, precedent and doctrine 
existed. On the other hand, nothing prevented the Com-
mission from drafting a provision on the implications of 
something which was within the province of domestic law, 
if it felt the need to do so. Two examples came to mind. 
Article 3 of the draft articles on State responsibility for 
internationally wrongful acts adopted by the Commission 
at its fifty-third session7 contained a reference to internal 
law specifying that the characterization of an act of a State 

� See 2725th session, footnote 9.
� See 2712th session, footnote 13.
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as an internationally wrongful act was “not affected by 
the characterization of the same act as lawful by internal 
law”. Article 46 of the 1969 Vienna Convention was an-
other example.

48. Some members had suggested that article 16 should 
set forth the implications of certain situations, but the 
provision concentrated on three scenarios, and they were 
very limited. In his view, contractual stipulations, whether 
under domestic law, trade law or whatever, represented a 
res inter alia acta. If the right to exercise diplomatic pro-
tection was recognized as a right of a State under public 
international law, as indeed it had been, then contractual 
stipulations between an individual or company and a State 
could not have any legal implications for that right. One 
member of the Commission had said article 16 could be 
construed as a presumption in favour of the need to ex-
haust local remedies, which was a general condition be-
fore resorting to diplomatic protection. Would such an in-
terpretation have any legal significance? He did not think 
so. The article could also be interpreted to mean that a 
State that entered into such contractual provisions was 
reaffirming its legal view that local remedies had to be 
exhausted.

49. On the whole, however, he was not convinced that 
article 16 should be included in the draft on diplomatic 
protection. If the Special Rapporteur thought that provi-
sions on waiver were needed, he should propose some, 
but article 16 was not a suitable foundation. It did not deal 
with waiver by a State, and to contemplate waiver by an 
individual would only lead to confusion, since there was 
no such thing as an international human right of diplo-
matic protection. From the standpoint of public interna-
tional law, it was for the State to decide whether or not to 
exercise diplomatic protection.

50. Mr. MOMTAZ said that, after what had been a 
thought-provoking discussion, he had come to the conclu-
sion that the only difference between article 16 and article 
10 was that article 16 related solely to certain provisions 
that could be contained in a contract between an individual 
and a State. Those provisions, or contractual stipulations, 
fell into the domain of domestic law, not international law. 
He understood Mr. Daoudi’s remark that article 16 was 
a variation to mean that it was merely a different way of 
saying the same thing, that it added nothing. Indeed, para-
graph 2 summed up all of paragraph 1 as a presumption 
in favour of the need to exhaust local remedies, the very 
proposition stated in article 10. Nevertheless, he was in 
favour of including a provision on waiver of diplomatic 
protection by States, something that fell within the domain 
of international law, but saw no need for one on waiver by 
individuals, which did not.

51. Mr. CANDIOTI warmly commended the Special 
Rapporteur’s impeccable treatment of the issues raised in 
international law by the Calvo clause. His description of 
the Calvo clause’s history, attempts at codification, deci-
sions of international courts and views expressed in the 
literature was highly authoritative. In the conclusion of 
section C of his report, the Special Rapporteur proposed 
two options, of which he personally preferred the second. 
Article 16, paragraph 1, would have its place in the draft 

on diplomatic protection once the Drafting Committee had 
considered it and made the necessary drafting changes.

52. Some members contended that it added little to the 
draft, but, as the French saying had it, what went with-
out saying went even better when said. The provisions in 
article 16 gave a clearer perception of the institution of 
diplomatic protection and the historical weight of the Cal-
vo clause in its development. The decision in the North 
American Dredging Company case could not be passed 
over in silence in the context of the codification of rules on 
diplomatic protection. It was certainly valuable to specify 
that a contractual stipulation in which an individual or a 
company waived the right to request protection from the 
State did not under any circumstances imply a waiver of 
the right of the State to exercise diplomatic protection. 
Article 16 was useful in characterizing the right to diplo-
matic protection as an exclusive and discretionary right of 
the State of nationality. In that sense, it complemented ar-
ticle 10. Again, article 16, paragraph 1, was useful as well 
in that it defined the entity that had the right to waive the 
exercise of diplomatic protection as the entity that had the 
right to exercise diplomatic protection in the first place. 
For those reasons, he agreed that article 16 should be re-
ferred to the Drafting Committee for careful considera-
tion of the wording and of its place in the overall draft.

53. Mr. DUGARD (Special Rapporteur), summing up 
the discussion on section C of his third report, thanked 
members for a stimulating debate that now left him in 
some difficulty. Opinions seemed to be fairly evenly di-
vided on whether to include article 16, reminding him of 
the division of views on whether or not to retain article 
19 on international criminal responsibility in the draft 
on State responsibility. The difference, however, was that 
members had been in strong disagreement as to the value, 
purpose and substance of article 19, whereas now even 
members who thought the Calvo clause was not within 
the Commission’s remit were convinced of its importance 
in the history and development of diplomatic protection. 
Inclusion of article 16, which reflected the Calvo clause, 
would not, therefore, give rise to a sense of outrage—or at 
least such was his impression.

54. The debate had caused him to change his mind sev-
eral times. He had initially leaned towards the first op-
tion, namely omitting article 16, but strong statements by 
Ms. Xue, Mr. Daoudi and Mr. Candioti had swayed him 
in the opposite direction. In all, he had counted 10 mem-
bers of the Commission in favour and 9 against inclusion 
of the article. Interestingly enough, the division did not 
run along regional lines: representatives from all regional 
groups could be found on both sides. The substance of 
the debate could be summed up in the following way: 
Mr. Brownlie and others had taken the view that article 
16 was concerned with contractual arrangements and had 
no place in the draft. Other members had argued that the 
provision set the Calvo clause in the necessary context 
and ought to be included.

55. The Commission now had a number of options. Since 
there seemed to be very little support for article 16, para-
graph 2, except insofar that its contents should be dealt 
with in the commentary to article 14 (b), the question was 
whether to refer article 16, paragraph 1, to the Drafting 
Committee, with the important amendments suggested 
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during the debate, or to omit the provision from the draft. 
If it was omitted, the subject would have to be dealt with 
extensively in the commentary, specifically to article 10 
and article 14 (b). Mr. Gaja’s suggestion that an attempt 
be made to draft an omnibus waiver clause could not be 
taken up for the reasons rightly outlined by Mr. Tomka.

56. He was honestly at a loss to know how to proceed, 
but on balance he recommended that the Commission 
refer article 16, paragraph 1, to the Drafting Committee, 
subject to the suggestions made during the discussion. A 
slender majority was in favour of that course of action, 
though he readily conceded that it was a slender majority.

57. The CHAIR, speaking in his capacity as a member 
of the Commission, said that when half of the members 
of the Commission were opposed to referring a proposal 
to the Drafting Committee, it was not a compromise solu-
tion simply to go ahead and refer it. Respect for the con-
cerns of advocates of the Calvo clause could be shown, he 
thought, by including the subject in a commentary.

58. Mr. TOMKA said that if article 16, paragraph 1, 
was to be sent to the Drafting Committee, some guidance 
would have to be given about the objectives of the draft-
ing exercise, what form the article should ultimately take, 
and so on. Some members had said that its scope was too 
narrow. Should it therefore cover techniques other than 
contractual stipulation? Perhaps the Special Rapporteur 
should be allowed time to reflect on the matter, and when 
he introduced his working paper on the voluntary link at 
the next meeting, he could outline his conception of a pro-
vision reflecting the Calvo clause.

59. Mr. KAMTO endorsed that proposal and added the 
suggestion that consultations should be carried out with 
those who had opposed referring the article to the Draft-
ing Committee with a view to achieving consensus.

60. Mr. DUGARD (Special Rapporteur) said the com-
bined wisdom of the two previous speakers had prevailed 
on him to undertake consultations and seek a solution be-
fore the Commission’s next meeting. He would do so if 
there was no objection.

It was so decided.

The meeting rose at 1 p.m.
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Diplomatic protection� (continued) (A/CN.4/5�4,2 
A/CN.4/52�, sect. C, A/CN.4/523 and Add.�,3 
A/CN.4/L.6�3 and Rev.�)

[Agenda item 4]

Second and third reportS of the Special rapporteur 
(concluded)

1. Mr. DUGARD (Special Rapporteur), presenting the 
results of his reflections on the question of voluntary link, 
which were contained in section A.3 of his third report on 
diplomatic protection (A/CN.4/523 and Add.1), said that 
the Commission had debated the question of the voluntary 
link as part of its consideration of draft article 14 on ex-
ceptions to the rule on the exhaustion of local remedies. 
It had questioned whether the draft articles should con-
tain a provision stating that the existence of a voluntary 
link between the injured alien and the host State would 
be a precondition for the application of the rule and, if 
so, where such a provision would be placed in the draft 
articles. Would it be a separate provision? Would it be in-
cluded in article 10 or in article 14? During the debate, 
different opinions had been expressed about the voluntary 
link. Some members, such as Mr. Brownlie, considered 
that such a link was the rationale for the rule on the ex-
haustion of local remedies. Others had suggested that it 
was an exception to the rule, and that had been the way 
he had viewed it in article 14 (c). For still others, the vol-
untary link was a necessary connecting factor for the ex-
ercise of jurisdiction and a precondition for the applica-
tion of the rule. Those differences of opinion showed how 
difficult it was to codify the requirement of a voluntary 
link. He had finally been persuaded by Mr. Brownlie that 
the voluntary link was essentially a rationale for the rule 
on the exhaustion of local remedies and that, as such, it 
was not suitable for codification, as was confirmed by the 
changing nature of State responsibility. In today’s global 
village, the nationals of State A were increasingly injured 
by the conduct of State B or its nationals without having 
any connection whatsoever with State B. Such develop-
ments presented serious challenges to the rules governing 
jurisdiction, under both private and public international 
law, and they raised questions about the rationale for the 
rule on the exhaustion of local remedies.

2. In his opinion, if the Commission wanted to codify 
the voluntary link, there were a number of ways of doing 

� For the text of draft articles 1 to 9 proposed by the Special 
Rapporteur in his first report, see Yearbook ... 2000, vol. I, 2617th 
meeting, p. 35, para. 1.

� See Yearbook ... 2001, vol. II (Part One).
� Reproduced in Yearbook ... 2002, vol. II (Part One).
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