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48. He thanked the many members who had attended 
the meeting of the Working Group for their constructive 
contributions.

49. Mr. PaMBoU-tcHiVoUnda said that, since he 
was not a member of the drafting committee, he wished 
to express his full support for revised article 2, on condi-
tion that the phrase in square brackets was deleted.

50. Ms. XUe said she had been unable to attend the 
meeting of the Working Group, but it seemed the plenary 
was still expected to comment on the policy considera-
tions underlying the new text. she agreed that article 2 
was one of the most difficult of the draft articles. Previous 
conventions had used the term “intergovernmental organi-
zation” without defining it, but since the commission had 
agreed that “intergovernmental organizations” were the 
target of the draft articles, it might be worthwhile trying 
to arrive at a definition. 

51. she had some reservations regarding article 2 as 
originally proposed by the special Rapporteur in his re-
port (a/cn.4/532, para. 34), but the new version still 
contained some problematic terms. For instance, the 
wording “established by a treaty or other instrument of 
international law” did not necessarily reflect the real 
practice of states and international organizations. With 
regard to the phrase “possessing its own international le-
gal personality”, although in the 1949 advisory opinion 
in the Reparation for Injuries case, icJ had said that an 
international or intergovernmental organization possessed 
“international personality” [p. 15], it was still not clear 
that this phrase was meant to include “intergovernmental 
organizations” only. it was meant to include other types 
of organizations as well. However, not all international 
organizations necessarily possessed such personality, and 
including that essentially theoretical concept in the revised 
text made it more confusing than the original draft article. 
Finally, with regard to the wording “in addition to states 
… may include as members entities other than states”, 
she felt that the organization’s composition was a matter 
to be decided by its constituent instrument. if the com-
mission retained that wording as it stood, it would have to 
make clear the relationship between the character of such 
an organization and the status of such non-state entities. 
otherwise the scope might become too broad.

52. the revised version was confusing. if there was al-
ready a consensus on policy considerations, meaning that 
the text could be referred to the drafting committee, the 
committee would have to work very hard to make plain 
what international organizations the commission intend-
ed to include.

53. Mr. sreenivasa Rao thanked the Working Group 
and the special Rapporteur for accommodating the diver-
sity of views on the definition of “international organiza-
tion”. there was a kernel of truth, however, to what Ms. 
Xue had said about the drafting of the revised text. the 
first sentence referred to the organization’s establishment 
by a treaty or other instrument under international law, 
which did not make it clear whether such an instrument 
could be negotiated by non-state actors as well as states. 
as long as an organization was established by an instru-
ment negotiated only among states, no problem arose if 
the instrument created a membership that could include 

non-state entities. otherwise, there would be a gap which 
the drafting committee would have to fill.

54. Mr. econoMides noted that the definition chose 
three criteria. the first, namely establishment by a treaty 
or other instrument of international law, posed no prob-
lems because it was true of all international organizations. 
the second, that of international personality, was true of 
all international organizations that had international pow-
ers, such powers being implicit. if an organization did not 
have international personality, but simply internal legal 
personality in the territory where it operated, the draft ar-
ticles would not apply to it. the third criterion, relating to 
membership, was a useful addition, in that it reflected the 
fact that an increasing number of international organiza-
tions had non-state members. the revised text was per-
fectly acceptable, although the drafting committee might 
refine it further.

55. Mr. cHee said that in the Working Group he had 
raised the issue to which Ms. Xue had referred, namely, 
what was meant by “instrument of international law”. 
Ms. escarameia had said that it could include a resolu-
tion of the General assembly. the term was very broad 
and imprecise. He had also raised in the plenary the issue 
of the distinction between “international personality” and 
“international legal personality”, which had a bearing on 
the term “instrument of international law” and needed to 
be clarified.

56. the cHaiR said that, if he heard no objection, he 
would take it that the commission decided to refer arti- 
cle 2 to the drafting committee.

It was so decided.

57. Mr. PeLLet said that the definition in article 2 was 
excellent. He emphasized that, if the plenary referred to 
the drafting committee an article already discussed at 
length in the Working Group, the committee was bound 
to respect the position of the full commission and not reo-
pen the debate on the many problems that had led to the 
adoption of the article in question.

The meeting rose at 11.30 a.m.

2764th MEETING

Wednesday, 28 May 2003, at 10.05 a.m.

Chair: Mr. enrique candioti

Present: Mr. addo, Mr. al-Baharna, Mr. Baena 
soares, Mr. Brownlie, Mr. chee, Mr. daoudi, Mr. dugard, 
Mr. economides, Ms. escarameia, Mr. Fomba, Mr. Gaja, 
Mr. Galicki, Mr. kabatsi, Mr. kateka, Mr. kolodkin, 
Mr. koskenniemi, Mr. Mansfield, Mr. Melescanu, Mr. 
Momtaz, Mr. opertti Badan, Mr. Pambou-tchivounda, 
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Mr. Pellet, Mr. sreenivasa Rao, Mr. Rodríguez cedeño, 
Mr. Rosenstock, Ms. Xue, Mr. Yamada.

Diplomatic protection� (continued)* (A/CN.4/529, 
sect. A, A/CN.4/530 and Add.�,2 A/CN.4/L.63�)

[agenda item 3]

report oF the Working group

1. the cHaiR invited the special Rapporteur on dip-
lomatic protection to introduce the report of the Working 
Group on draft article 17.

2.  Mr. dUGaRd (special Rapporteur) recalled that Mr. 
Gaja had proposed merging draft article 17, paragraph 1, 
with paragraph 2 of the same article. the Working Group 
established to consider the matter had drafted a provision 
that took account of that proposal, which read:

“For the purposes of diplomatic protection [in respect 
of an injury to a corporation], the state of national-
ity is [that according to whose law the corporation was 
formed]/[determined in accordance with municipal 
law in each particular case] and with which it has a 
[sufficient]/[close and permanent] [administrative]/
[formal] connection.”

3. the Working Group had had before it proposals 
by Mr. economides, Mr. Brownlie, Mr. Gaja and Mr. 
Pellet and had reached a consensus on the need, first of 
all, to cater for situations when a municipal system did 
not know the practice of incorporation, but applied some 
other system of creating a corporation, and, second, to 
establish some connection between the company and the 
state along the lines of the links enunciated by icJ in the 
Barcelona Traction decision. at the same time, however, 
the Working Group had been careful not to open Pando-
ra’s box by adopting a formula which might suggest that 
the tribunal considering the matter should take into ac-
count the nationality of the shareholders that controlled 
the corporation, something which the court had rejected 
in the Barcelona Traction case. several different word-
ings were put forward in the text submitted by the Work-
ing Group for article 17, and the special Rapporteur pro-
posed that that provision should be referred to the drafting 
committee. 

Fourth report oF the special rapporteur 
(continued)*

4. the cHaiR invited the special Rapporteur to sum 
up the debate on articles 18 to 20 of the draft articles on 
diplomatic protection. 

* Resumed from the 2762nd meeting.
1 For the text of articles 1 to 7 of the draft articles on diplomatic 

protection and the commentaries thereto provisionally adopted by the 
commission at its fifty-fourth session, see Yearbook … 2002, vol. ii 
(Part two), chap. V, sect. c.

2 Reproduced in Yearbook … 2003, vol. ii (Part one).

5. Mr. dUGaRd (special Rapporteur) said that the de-
bate had centred, quite rightly, on criteria to be used for 
identifying the nationality of a corporation. Before turn-
ing to the three draft articles in question, and in response 
to an issue raised by Mr. Brownlie, who had said the com-
mission should look more closely at the status of legal 
persons other than corporations, he would submit an ad-
dendum on the subject to the commission. Because legal 
persons came in extremely varied types, however, it was 
impossible to provide a generalized regime for all legal 
persons in international law. some members of the com-
mission had in fact suggested that it was inadvisable to go 
further into the matter. He would therefore not go into the 
minutiae of the topic from the standpoint of diplomatic 
protection. 

6. draft article 18 set out two exceptions to the rule that 
diplomatic protection was to be exercised by the state in 
which the corporation was registered, extending that pos-
sibility to the state of nationality of the shareholders. the 
first exception, contained in draft article 18, subparagraph 
(a), posed no particular problem, the majority of the com-
mission’s members being in favour of the test that the cor-
poration should have ceased to exist for the state of na-
tionality of the shareholders to be able to exercise diplo-
matic protection. other useful suggestions had been made: 
Mr. kamto had proposed that a time limit should be im-
posed for bringing a claim, and Mr. addo had raised the 
possibility that the shareholders might bring their claims 
against the liquidator of the corporation. He himself 
thought that that could be done during the period of liqui-
dation, but that after the company had completely ceased 
to exist, the shareholders must have the right to persuade 
their state of nationality to intervene. since there had 
been no serious objection to article 18, subparagraph (a), 
he recommended that it should be referred to the drafting 
committee.

7. draft article 18, subparagraph (b), had given rise 
to a much more vigorous debate and created something 
of a division among members of the commission. Fif-
teen members had been in favour of including subpara- 
graph (b), namely, Mr. al-Baharna, Mr. chee, Mr. daoudi, 
Ms. escarameia, Mr. Fomba, Mr. Gaja, Mr. Galicki, Mr. 
kabatsi, Mr. kamto, Mr. kolodkin, Mr. Melescanu, Mr. 
Momtaz, Mr. Pellet, Mr. Yamada and himself, and nine 
against, namely Mr. addo, Mr. Brownlie, Mr. econo-
mides, Mr. kateka, Mr. koskenniemi, Mr. Mansfield, 
Mr. Rodríguez cedeño, Mr. sreenivasa Rao and Mr. 
sepúlveda. He himself believed that the exception set 
out in subparagraph (b) was part of a cluster of rules and 
principles which together made up the decision of icJ in 
the Barcelona Traction case, as was attested to by the fact 
that the court had raised the possibility of such an excep-
tion, although it had not been relevant to the case itself. 
For that reason, he thought it should be included. as to 
whether the exception was part of customary international 
law or not, the views of members of the commission had 
likewise been divided. His own view was that a custom-
ary rule was developing and if the commission wished to 
engage in progressive development of the law in that area, 
it should do so with great caution.

8.  Many members of the commission had argued that 
article 18, subparagraph (b), was unnecessary because 
the shareholders had other remedies such as domestic 
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courts, icsid or the international tribunals provided for 
in some bilateral or multilateral agreements. that was not 
always true, either because there was no domestic remedy 
or because the state of nationality or the host state had 
not become a party to icsid or to a bilateral investment 
treaty. He had been surprised that Mr. sreenivasa Rao and 
Mr. sepúlveda had been in favour of the availability of 
icsid-type protection when neither india nor Mexico was 
a party to that arrangement and, indeed, many other im-
portant states, including Brazil, canada, Poland, the Rus-
sian Federation and south africa, were also not parties.

9.  some members were probably hostile to article 18, 
subparagraph (b), because of a historical opposition to 
foreign investment on the grounds that it was contrary to 
the interests of developing countries. as Mr. kamto and 
Mr. Momtaz had pointed out, however, the situation had 
changed considerably since icJ had handed down its deci-
sion in the Barcelona Traction case. the type of situation 
he had in mind was that of an entrepreneur who, having 
set up a company in a developing country at the request 
of its Government, had the assets of the company confis-
cated following a change in government and found that 
there was neither a domestic nor an international remedy. 
it was in a sense a matter of protecting the human rights 
of the investor. 

10.  Many members had stressed that the exception con-
tained in article 18, subparagraph (b), should be used only 
as a final resort. He thought that that went without saying: 
the exception was not a remedy that should be used lightly, 
and it should be resorted to only when there was no other 
solution. He accordingly recommended that subparagraph 
(b) should be referred to the drafting committee. 

11.  draft article 19 presented very few problems. some 
members had taken the view that it was an exception that 
would be better placed in article 18. He, however, was per-
suaded that, with a view to conformity with the Barcelona 
Traction decision, the two articles should be separated. 
there had been no objections to draft article 20. there 
had, however, been a division of opinion over the proviso, 
with some members suggesting that it should be dealt 
with in the commentary, and he had no objections to that. 
it had also been rightly proposed that the text of the article 
should be harmonized with that of article 4. He conse-
quently recommended that the two draft articles should be 
referred to the drafting committee. 

12.  Mr. sreenivasa Rao said that india had carefully 
considered becoming a party to the icsid arrangement, 
but that, for various domestic reasons, that action had 
been delayed. in any case, the opposition to or defence of 
draft article 18, subparagraph (b), could not rest entirely 
on whether a state recognized the competence of icsid, 
or not as long as effective remedies were available. 

13.  He was in favour of the inclusion of draft article 18, 
subparagraph (b), in the draft on the understanding that 
the exception it provided for should come into play only 
as a last resort.

14.  Mr. BRoWnLie said that a number of very impor-
tant public law institutions, such as cities or universities, 
were treated analogously to corporations by major judicial 
bodies. admittedly, not all municipal systems dealt with 

those matters in the same way. He also hoped that the spe-
cial Rapporteur would reconsider his statement that the 
Barcelona Traction case supported the exception in draft 
article 18, subparagraph (b).

15.  Mr. econoMides suggested that it should be 
stated, either in the body of the articles or in the commen-
tary, that the draft articles were without prejudice to rules 
applicable to legal persons, other than corporations, that 
came under municipal law. 

16.  Mr. GaLicki said that he endorsed the referral 
of draft articles 17 to 20 to the drafting committee, but 
thought that draft article 20 should be brought into line 
not only with article 4, as proposed by the special Rap-
porteur, but also, in respect of the second part, with draft 
article 18, subparagraph (a). the relationship between 
those two provisions might be explained either by the 
drafting committee or in the commentary. 

17.  Mr. PeLLet said that he appreciated the resolute-
ness shown by the special Rapporteur, who had not only 
defended his positions ably but also been receptive to 
other opinions. concerning the question whether to focus 
on other legal persons, he said that he had always been 
in favour of doing so. it would be better to cover the en-
tire subject, since the principles applicable to non-profit 
organizations should not be very different from those ap-
plicable to corporations. However, a savings clause like 
the one proposed by Mr. economides would not suffice 
to settle the question, and the addendum promised by the 
special Rapporteur would therefore be welcome. With re-
gard to draft article 18, subparagraph (b), he reiterated his 
disagreement with Mr. Brownlie: Barcelona Traction was 
not an argument for either side. Like Mr. sreenivasa Rao, 
he believed that the problem was not one of human rights, 
but one of law. after all, when a state committed an inter-
nationally wrongful act, someone had to be able to hold it 
responsible; diplomatic protection was one way of doing 
so when all other remedies had been exhausted.

18.  He did not think that a draft article should be re-
ferred to the drafting committee until the questions of 
principle had been settled in plenary because, otherwise, 
that would burden the drafting committee with too heavy 
responsibilities. that was the case with draft article 18, 
subparagraph (b), and above all with draft article 17 as 
proposed by the Working Group. He was nevertheless 
in favour of referring those draft articles to the drafting 
committee.

19.  the cHaiR said that, if he heard no objection, he 
would take it that the members of the commission wished 
to endorse draft article 17 in the new form proposed by 
the Working Group and to refer draft articles 18 to 20 to 
the drafting committee, subject to the comments made 
during the debate.

It was so decided.

International liability for injurious consequences 
arising out of acts not prohibited by international 
law (international liability in case of loss from trans-
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boundary harm arising out of hazardous activities) 
(continued) (A/CN.4/529, sect. D, A/CN.4/53�3)

[agenda item 6]

First report oF the special rapporteur (continued)

20. Mr. kateka, recognizing that the commission 
had embarked on a difficult subject, said he hoped that 
the doubts of some members about the project’s viabil-
ity would not prevent it from moving ahead, if only for 
posterity’s sake. He regretted that in 1998 the commis-
sion had decided to exclude from the scope of the draft 
harm caused to the environment in areas beyond na-
tional jurisdictions, as the special Rapporteur had stated 
in paragraph 35 of his report (a/cn.4/531). the recent 
case of the Prestige, the Greek-operated oil tanker regis-
tered in the Bahamas which had been repaired in china 
and had been heading for asia with its cargo of Russian 
oil, showed that the price of negligence could be high. 
spain had decided to tow the damaged tanker out to sea, 
270 km off the coast, and it had sunk in waters 3,500 m 
deep with its dangerous cargo, polluting beaches in spain 
and France for several months. it was regrettable that the 
special Rapporteur had excluded damage to the environ-
ment per se not resulting in any direct loss to individuals 
or the state (para. 153 (k)).

21. He commended the special Rapporteur for review-
ing various regional and international environmental in-
struments in his sectoral and regional analysis (paras. 47–
113), but it would have been better if he had considered 
more national legislation from other regions of the world. 
it would also be useful for the special Rapporteur to pro-
vide more details on such incidents as the Bhopal case, 
referred to in a footnote to paragraph 149 of the report, so 
as to elaborate on the subject.

22. in paragraphs 122 to 149, the special Rapporteur 
analysed some elements of civil liability, there again pre-
ferring damage to persons and property at the expense of 
the environment per se and going so far as to say that, 
in certain cases, such damage could indirectly benefit the 
environment. He hoped that the commission would do 
better than that.

23. although he had some misgivings about subpara-
graphs (f), (g) and (k), he agreed with most of the recom-
mendations made in paragraph 153, particularly on the 
threshold of significant harm in paragraph 153 (c). as to 
the form of the future draft articles, he was of the view 
that it was too early to decide, but he did not agree with 
the special Rapporteur’s idea to adopt them as a protocol 
to the draft framework convention on the regime of pre-
vention because a soft-law approach, for example, might 
be more appropriate. the special Rapporteur should ask 
himself why several of the conventions to which he re-
ferred in paragraphs 47 to 113 were still not in force. Per-
haps it was due to the lack of specificity and the scope of 
the subject matter. the Fifth Ministerial conference “en-
vironment for europe”, which had been held in kiev in 
May 2003, had emphasized the importance of insurance 
and other financial instruments for making civil liability 
regimes work effectively. of course, the commission did 

3 see footnote 2 above.

not have expertise on such questions, but, as in the past, 
the special rapporteurs might make use of specialists.

24. Mr. PaMBoU-tcHiVoUnda said that, although 
the special Rapporteur had done an excellent job, he 
should perhaps have delimited the topic more precise-
ly, because it was not certain that the report had helped 
“throw some useful light on the model of allocation of 
loss the commission may wish to recommend”, as was 
noted in paragraph 4. From a terminological point of 
view, it would be better to use only the word “damage”, 
which was used in almost all the conventions cited in para- 
graphs 47 to 113 of the report, rather than the word “loss”. 

25. the question of prevention having been settled, 
the commission should now shift the focus of its work 
to compensation for transboundary harm arising out of 
hazardous activities. one of the problems to which the 
topic gave rise was the result of the fact that the role of 
the state was built on a fiction, particularly with regard 
to harm arising out of hazardous activities which were not 
prohibited by international law and which were industrial 
or commercial—in other words, purely private—activities 
usually carried out by private individuals. they were car-
ried out by states, without the latter losing their charac-
ter as private activities, only because the states decided, 
on an exceptional basis, to place themselves in the same 
conditions as private individuals. that gave rise to con-
sequences at the level of liability when those activities 
caused transboundary harm and states were affected. He 
had two comments to make in that regard, one conceptual 
and the other methodological. at the conceptual level, if 
those activities were not prohibited by international law, it 
was not because they were private activities, but because 
states benefited from them. the involvement of the state 
in a compensation process was a logical consequence of 
that relationship of dependence on the activity in ques-
tion. at the methodological level, if the aim was a global 
regime of state liability, it was necessary to know which 
activities or sectors of activities were likely to entail the 
liability of the state on account of their harmful effects. 
He therefore wondered whether it was possible to draw 
up a complete or partial list of those activities or sectors 
of activities and whether that list could be corrected and 
amended and, if so, under whose authority. He also won-
dered to what extent such a list might influence the scope 
and impact of the regime of compensation and to what ex-
tent its inclusion in an annex to the draft might strengthen 
the regime’s credibility.

26. defining the role of the state in the compensation 
of transboundary harm gave rise to problems of substance 
before problems of form and modalities. the first case 
considered the risk to which the state exposed itself by 
assuming the obligation to compensate when it acted as 
the operator or carried out a hazardous activity, particu-
larly for reasons of national security. in that case, the 
state would be fully liable for compensation subject to 
the modalities for the settlement of compensation, which, 
following the negotiation with the other state, might take 
different forms in keeping with the whole range of pos-
sibilities for dispute settlement. the second case was that 
of an internationally wrongful act when it was established 
that the state, which was not the operator of the activity in 
question, did not fulfil the obligations provided for in the 
draft articles on the prevention of transboundary harm. 
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in that case, state responsibility was international re-
sponsibility, and mere recognition of responsibility might 
already constitute a form of compensation, as icJ had 
stated in the Corfu Channel case. that was token com-
pensation, and it supplemented that of the operator or of 
“the party with the most effective control of the risk at the 
time of the accident” (para. 114 of the report). the third 
case was that of the liability of the operator himself, when 
it was established that the state had conformed in full to 
the obligations of prevention. the coverage of damage 
would then bring other mechanisms into play, private-law 
mechanisms in particular. His brief three-case summary 
might find a place in a provisional outline of principles, 
and the commission might reserve for later considera-
tion the question of the definitive form that the princi-
ples might take. He encouraged the special Rapporteur to 
work in that direction.

27.  Mr. BRoWnLie said that he remained concerned 
about the structural relations between the commission’s 
work on the topic and other areas of existing international 
law. He asked Mr. Pambou-tchivounda whether he would 
accept that most of the cases he had described were ade-
quately covered by state responsibility and, if so, why the 
concept of state liability was needed. He would also like 
to have the views of other members on that question. 

28.  Mr. PaMBoU-tcHiVoUnda explained that he 
had referred to possible situations while bearing in mind 
those envisaged in the report. the questions were (a) 
whether the commission should work towards proposing 
a range of generally applicable rules, and (b) whether it 
should first draw up an inventory or whether the examples 
provided by the special Rapporteur were sufficient. as 
for the rationale behind the draft articles on liability aris-
ing out of acts not prohibited by international law, it might 
be the case that the state on whose territory the activity 
took place had behaved punctiliously; nevertheless, in the 
event of an accident, a frame of reference must be avail-
able with which to deal with compensation. Hence the 
value of a regime other than one of responsibility based 
on a wrongful act of the state. 

Cooperation with other bodies 

[agenda item 11]

statement by the observer For the  
inter-american JuriDical committee

29. the cHaiR welcomed Mr. João Grandino Rodas, 
observer for the inter-american Juridical committee, 
and invited him to report to the commission on the work 
of the committee. 

30. Mr. GRandino Rodas (observer for the in-
ter-american Juridical committee) said that he was very 
honoured to address the commission, whose members 
were among the world’s most eminent contemporary in-
ternational lawyers. the inter-american Juridical com-
mittee was the oldest legal body in the americas and 
would be celebrating its centenary in 2006. the agenda 
for the committee’s august 2003 session was divided into 
two sections. section a comprised items under considera-
tion, while section B contained follow-up items. the first 
item in section a concerned the seventh inter-american 

specialized conference on Private international Law. the 
General assembly of oas had requested the committee 
to support the consultation of governmental and non-gov-
ernmental experts and to prepare such reports, recom-
mendations and other materials as would be necessary for 
the consultation on that occasion.

31. the second item related to applicable law and com-
petency of international jurisdiction with respect to extra-
contractual civil liability. the documents presented by the 
co-rapporteurs had defined the complexity of that topic, 
which was compounded by the great differences in the 
treatment of the subject by common-law and civil-law 
countries. Proposed approaches to dealing with those is-
sues had included the adoption of a convention on extra-
contractual liability, specific conventions on the various 
categories of liability and the adoption of a model law. 
discussions had centred around the kind of rules which 
should determine applicable law and jurisdiction, the 
choice being between a method that afforded a measure of 
predictability and one that was more flexible. a uniform 
approach in that area throughout the hemisphere would 
seem advisable. However, given the cost of preparing such 
a convention, account should be taken of the severity of the 
problem posed by the diversity of approaches to resolving 
the issue and the funds available, and of the likelihood of 
the problem being resolved in other forums and of finding 
a satisfactory solution in the inter-american sphere. con-
cerns had been expressed about the need to indicate, in 
addition to the internal legislation of the states, the gen-
eral principles of law governing the subject and the excep-
tions to those principles. the generality of the criterion of 
lex loci delicti and of the exceptions presented in the con-
text of the principles on the most significant relationship 
had been cited as examples. it was important to note that 
most of the countries in Latin america, canada and the 
caribbean, as well as 10 of the United states of america, 
applied some version of lex loci delicti, which had the vir-
tue of predictability, although it had been pointed out that 
that could lead to unjust or arbitrary results. discussion 
of which standards to apply involved the consideration 
of changing conflict-of-law rules in most countries of the 
hemisphere and would be difficult to accept, unless the 
instrument containing it was limited to a particular sub-
category of extracontractual liability. the committee had 
asked for a final report on the subject, taking into account 
the preliminary reports already submitted and the points 
of view expressed during the session, to the effect that, 
given the complexity of the subject and the broad variety 
of types of liability included under the category of “extra-
contractual civil liability”, it would be better initially to 
recommend the adoption of inter-american instruments 
governing jurisdiction and applicable law with respect to 
specific subcategories of extracontractual civil liability 
and only later, if circumstances were appropriate, to seek 
the adoption of an inter-american instrument governing 
jurisdiction and applicable law with respect to the entire 
area of extracontractual civil liability. 

32. the third item under consideration was cartels in the 
framework of competition law in the americas. the com-
mittee had already considered the topic of competition 
law in the americas as part of the issue of the juridical 
dimension of integration and international trade, initially 
conducting a preliminary comparative analysis of exist-
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ing laws and legislation on competition or protectionism 
in member states. subsequently, the topic had been ex-
panded to include a survey of international rules on com-
petition law in the hemisphere, focusing more specifically 
on cartels, with particular regard to their international 
aspects. specific concerns had been raised about export 
cartels formed to produce effects in the countries to which 
they exported their products, thereby creating a problem 
for those countries. a questionnaire had been designed 
requesting domestic authorities responsible for supervis-
ing competition in the oas member states to provide in-
formation on laws, recent cases and practices concerning 
competition and cartels.

33. Following various initial studies, a consolidated re-
port for the March 2003 session of the committee had 
presented an overview of the evolution of competition law, 
focusing on the role of cartels and incorporating results of 
the questionnaire completed by 20 member states of the 
region. the report also included sections on regional and 
multilateral arrangements and cooperation in international 
forums, as well as a final section on future directions for 
competition and cartel policies. it was planned to publish 
a final, expanded version of the study in the four official 
languages of oas. concerns had been expressed regard-
ing the fact that currently every matter relating to law on 
competition and cartels was governed by the internal law 
of states, as inter-american international law contained 
no provision making free competition obligatory or giv-
ing oas the power to impose sanctions for breaches of 
that law. a convention on the subject would be more likely 
to be successful if it was consistent with what was actu-
ally provided in the national legislation of the respective 
states, as long as general principles of law were respected. 
those concerns, as well as the special problems facing 
small economies in the area of competition law and the 
need for assistance and cooperation for countries faced 
with potential international regulation, would be reflected 
in a more fully refined report on the topic, to be submitted 
to the committee for approval at its august 2003 session.

34. the fourth item under consideration was the en-
hancement of the administration of justice in the ameri-
cas, with particular reference to access to justice, a ques-
tion that the oas General assembly had requested the 
committee to continue studying in all its different aspects, 
while maintaining the necessary coordination and the 
highest possible degree of cooperation with other organs 
of the organization working in that area, and especially 
with the Justice studies centre of the americas, based 
in santiago. that issue had received increasing attention 
at the Meeting of Ministers of Justice or of Ministers or 
attorneys General of the americas, and various delega-
tions had drawn attention to it during the presentation of 
the annual Report of the committee at the most recent 
General assembly. discussions in the committee had in-
cluded seeking analysis of specialized means of justice 
designed to facilitate access to justice and studying the 
underlying causes of the problem of access to justice in 
general, and for disadvantaged people in particular, and 
also the problems of funding.

35. the fifth item under consideration concerned the 
Fifth Joint Meeting with Legal advisers of the Foreign 
Ministries of oas Member states and the international 
criminal court. the oas General assembly had request-

ed the committee to ensure that the agenda for the next 
meeting included a discussion of mechanisms to address 
and prevent serious violations of international humanitar-
ian law and international human rights law, as well as the 
role of the international criminal court in that process. 
accordingly, the committee had prepared a basic docu-
ment to be submitted at the next Joint Meeting, contribut-
ing to the analysis of a number of issues connected with 
the entry into force of the Rome statute of the interna-
tional criminal court and setting out the problems that 
might arise from the way in which the statute had been 
adopted, as well as possible solutions. the committee had 
requested the oas General assembly to submit to it a re-
port on the status of signatures, ratifications and acces-
sions to the Rome statute, pertinent references to the in-
struments adopted by the Preparatory commission for the 
international criminal court and any other information 
that might be relevant to that meeting. necessary meas-
ures, including financing measures, were being taken to 
secure the participation of legal advisers of the foreign 
ministries at that important meeting.

36. among the items in section B of the agenda concern-
ing follow-up, the committee would first deal with hemi-
spheric security, an item that had already been studied in 
several reports. the second item was the implementation 
of the inter-american democratic charter. a document 
on that subject had been submitted and would be analysed 
by the committee at its next regular session. the third 
item related to preparations for the commemoration of 
the centennial of the inter-american Juridical committee, 
which would fall in 2006. as part of the programme of 
activities for that occasion, a draft declaration on the role 
of the committee in the development of inter-american 
law might be prepared, for consideration in due course 
by the General assembly. Furthermore, the 2006 session 
of the international law course held in august each year 
in Rio de Janeiro, Brazil, would focus on the topic of 
the contribution of the committee to the development of 
inter-american law. the committee had created a work-
ing group to coordinate and implement activities related 
to the celebration. a book celebrating the centennial was 
to be published shortly.

37. the last item in section B of the agenda was the 
preparation of a draft inter-american convention against 
Racism and all Forms of discrimination and intolerance, 
which the committee had decided to include once again 
in its agenda in view of the importance assigned to it dur-
ing the meeting of the committee on Juridical and Po-
litical affairs of the Permanent council of oas in March 
2003. in conclusion, he thanked the members of the com-
mission who had honoured the committee with their pres-
ence and expressed the hope that the relationship between 
the two bodies would continue to grow.

38. Mr. oPeRtti Badan said that, on the current 
agenda of the inter-american Juridical committee, two 
items were particularly topical. the first was the compe-
tent jurisdiction in respect of extracontractual civil liabil-
ity (lex loci delicti). the legal regime of contracts in the 
region was governed by norms, and the inter-american 
convention on the Law applicable to international con-
tracts determined the applicable law, but that normative 
framework needed to be supplemented, in respect of ex-
tracontractual liability, by a regional codification exer-
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cise that would define a number of general principles in 
that regard. the formulation of such principles did not 
involve the prior presentation of specific solutions for 
each category, but rather a pre-codification exercise that 
would allow progress to be made in developing the law of 
extracontractual liability, taking into account the work 
done by the Hague conference on Private international 
Law, which, like the european Union, had not moved 
ahead as effectively in that area as in that of contractual 
liability. the second item concerned the absence of any 
regional law on competition. that item was important for 
MeRcosUR because of the problem of dumping. there 
had been attempts at codification in that area, but so far 
it had not been possible to arrive at a genuinely binding 
agreement. dumping and trade were issues on which fu-
ture work could be done within MeRcosUR, where the 
trend was towards adopting regional solutions.

39.  among the new items, the meeting with legal advis-
ers of foreign ministries on the role of the international 
criminal court and on cooperation in that area was not 
just a question of organization. For the countries which 
had ratified the Rome statute of the international criminal 
court, there were still some outstanding problems—for 
instance, article 98 of the statute, on waiver of immunity, 
which might be an obstacle to the proper functioning of the 
court. that problem should continue to receive attention, 
and that was why the Meeting with Legal advisers and 
the inclusion of an item on the court on the committee’s 
agenda were so important. another major new develop-
ment was the inter-american democratic charter adopted 
in 2001. that document, which was very important from 
the standpoint of general principles of international law, 
regulated to some extent the principle of non-intervention 
and provided, inter alia, that a state could be prevented 
from participating in the meetings of inter-american bod-
ies if it did not respect democratic principles. the char-
ter reflected a very strong commitment to the rule of law 
and representative democracy. Giving that basic political 
concept legal form took the sociological concept of repre-
sentative democracy a step further. in adopting the char-
ter, which should be disseminated outside the region, the 
countries of the americas had been the first to accept a 
code for the defence of democracy, the european Union 
clause being simply a general clause and not an opera-
tional norm. Finally, in an era of globalization and at a 
time when multilateralism and the international system 
adopted at the end of the second World War were in cri-
sis, not only politically but also in terms of financing and 
assistance, juridical development at the regional and sub-
regional levels could revitalize the political will of states 
to abide by predictable rules of law. the committee’s 
work on racism and racial discrimination was very topi-
cal from that standpoint, in that it covered both traditional 
forms of discrimination and more heterodox and complex 
forms. the committee’s agenda demonstrated clearly the 
responsibility assumed by it at the regional level for the 
past almost 100 years, as well as its contribution to the 
progressive development of contemporary international 
law, both public and private.

40. Mr. MoMtaZ observed that many amnesty laws 
had been adopted in the americas in recent decades 
and had been the subject of jurisprudence on the part of 
the inter-american court of Human Rights, which had 
judged them to be contrary to states’ obligations under 

the american convention on Human Rights: “Pact of san 
José, costa Rica”. the United nations Human Rights 
committee had followed that jurisprudence. He wished 
to know whether, in its work, the inter-american Juridical 
committee had addressed the issue of amnesty laws as an 
obstacle to the implementation of the fundamental rights 
of the human person.

41. Mr. MeLescanU welcomed the continuing in-
terest of the inter-american Juridical committee in the 
commission’s work. one of the new items taken up by the 
commission was the fragmentation of international law. 
the view prevailing in the working group on that ques-
tion was that one of the main reasons for such fragmenta-
tion was the development of regional legal systems which 
were autonomous on some issues and, in some cases, dif-
ferent from general rules. Meetings with regional legal 
bodies were therefore very important for ensuring that in-
ternational law was diversified without being fragmented. 
the committee should continue to keep the commission 
abreast of its work, particularly on the two key issues of 
the regional application of the Rome statute of the inter-
national criminal court and general principles in respect 
of extracontractual liability. the latter could be very im-
portant for the commission’s work on the legal regime for 
allocation of loss in case of transboundary harm arising 
out of hazardous activities.

42. Mr. RodRÍGUeZ cedeÑo said he agreed that the 
inter-american democratic charter was a fundamental 
political and legal instrument for strengthening democra-
cy in the region. the Meeting with Legal advisers on the 
international criminal court was also important both for 
the universality of the Rome statute of the international 
criminal court and for the internal legislation of coun-
tries of the region. Venezuela, for instance, had amended 
its criminal code, its code of criminal Procedure and 
its code of Military Justice to facilitate cooperation with 
the court. an effort must therefore be made to increase 
awareness of the court’s role as an international tribunal, 
which meant studying it in all its aspects, both procedural 
and legal, including its relationship with the legislative 
reforms under way in the region.

43. Mr. cHee asked how many states of the region had 
acceded to or ratified the Rome statute of the interna-
tional criminal court and to what extent the work of the 
inter-american Juridical committee had influenced the 
policy of the states of the region. He wondered, in fact, 
whether the regional solidarity which was the basis for 
inter-american law and whose outcomes ranged from the 
calvo clause4 to the inter-american democratic charter 
still prevailed. Finally, he would like to know whether 
the committee’s activities were disseminated globally, 
through journals, yearbooks and other publications.

44. Mr. Baena soaRes said that the importance 
of the work of the inter-american Juridical committee 
could be explained by its tradition and authority and by 
the objectivity of its decisions, resolutions and reports. 
the items it took up were always topical and highly rel-
evant. the inter-american democratic charter reiterated 
and consolidated the resolutions and decisions of oas 
and showed how much importance the region attached to 

4 see 2757th meeting, footnote 5.
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the strengthening of democracy. the Meeting with Legal 
advisers and hemispheric security were also important 
items. at a more practical level, since the committee 
and the commission both held annual seminars, the pro-
grammes of those seminars should perhaps be harmonized 
and a dialogue encouraged between them, through their 
secretariats as well as reciprocal visits, possibly involving 
members of the two bodies.

45. Mr. GRandino Rodas (observer for the inter-
american Juridical committee) expressed satisfaction at 
the commission’s interest in the committee’s work and 
in strengthening the ties between the two bodies. With 
regard to the relationship between amnesty laws and ac-
cess to justice, thus far, the committee had focused on 
access to justice for the thousands of people who were 
too poor to afford a lawyer. it had considered the question 
of amnesty laws, but not in any depth. the issue might 
regain prominence. of the 35 countries in the region, 34 
belonged to the inter-american legal system, but only 
16 were parties to the Rome statute of the international 
criminal court, a number which did not include some 
of the region’s major countries. the international crimi-
nal court already had two judges from the region. inter-
american law was perhaps one of the oldest examples 
of a regional legal system. the inter-american Juridical 
committee predated the United nations system, as well 
as oas. currently, inter-american regional law was a re-
ality which expressed itself in various forms, including 
the inter-american democratic charter, attesting to the 
development of an objective regional legal system, not 
just the production of soft law. How to disseminate the 
experience gained in that context was one of the problems 
with which the committee was dealing. a wealth of infor-
mation on the subject was available on the oas website. 
there was also the question of feedback on the experience 
that was disseminated. all the commission’s comments 
would be relayed to the plenary committee at its august 
2003 session in Rio de Janeiro. in any event, he hoped that 
cooperation between the committee and the commission 
would continue to grow.

46. the cHaiR asked the observer for the inter-ameri-
can Juridical committee to convey to the plenary com-
mittee the importance that the commission attached to 
the relationship between the two bodies.

Organization of work of the session (continued)*

[agenda item 2]

47. Mr. kateka (chair of the drafting committee) 
announced that the drafting committee on the topic of 
the responsibility of international organizations would 
comprise the following members: Mr. Gaja (special Rap-
porteur), Mr. Baena soares, Mr. Brownlie, Mr. chee, 
Mr. daoudi, Ms. escarameia, Mr. Fomba, Mr. kolodkin, 
Mr. koskenniemi, Mr. sreenivasa Rao, Mr. sepúlveda, 
Ms. Xue, Mr. Yamada and Mr. Mansfield (ex officio).

The meeting rose at 1.05 p.m.

2765th MEETING

Friday, 30 May 2003, at 10.05 a.m.

Chair: Mr. enrique candioti

Present: Mr. addo, Mr. al-Baharna, Mr. Brownlie, 
Mr. chee, Mr. daoudi, Mr. dugard, Mr. economides, 
Ms. escarameia, Mr. Fomba, Mr. Galicki, Mr. kabatsi, 
Mr. kateka, Mr. kolodkin, Mr. koskenniemi, Mr. 
Mansfield, Mr. Melescanu, Mr. Momtaz, Mr. Pambou-
tchivounda, Mr. sreenivasa Rao, Mr. Rodríguez cedeño, 
Mr. Rosenstock, Ms. Xue, Mr. Yamada.

International liability for injurious consequences aris-
ing out of acts not prohibited by international law 
(international liability in case of loss from trans-
boundary harm arising out of hazardous activities) 
(continued) (A/CN.4/529, sect. D, A/CN.4/53��)

[agenda item 6]

First report oF the special rapporteur (continued)

1. Mr. koskennieMi thanked the special Rapporteur 
for a useful overview of existing regimes of liability and 
thought-provoking suggestions. Perhaps it was impossi-
ble to trace a direct route from existing regimes to new 
ones, but there was an unaddressed gap between the spe-
cial Rapporteur’s overview and the suggestions at the end 
of his report (a/cn.4/531). that gap continued to raise 
criticisms about the codifiability of the whole topic. in 
particular, five criticisms continued to be voiced. it was 
thus necessary to deal with them so as to demonstrate that 
useful work could be done. 

2. one criticism, voiced by Mr. Brownlie and a number 
of academic commentators, was that a conceptual error 
had been made and the topic of liability should have been 
treated as part of the state responsibility project. there 
was some truth to that. on the other hand, responsibil-
ity and liability were both doctrinal constructions—lan- 
guages, he would even call them—whose coverage 
could extend to the problem of uncompensated victims. 
Whether it should do so or not was a question of policy, 
not of doctrinal pigeon-holing. the criticism failed to take 
account of the real concern that, even after private liability 
regimes had been put into motion, cases might arise in 
which innocent victims were left without compensation. 
surely the commission should do something about that, 
whatever doctrinal difficulties that might create. 

3. a second criticism was that the activities involved 
were too varied to regulate: oil pollution, nuclear pol-
lution and hazardous waste were all very different, and 

1 Reproduced in Yearbook … 2003, vol. ii (Part one).

* Resumed from the 2758th meeting.
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