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the resignation of Mr. Robert Rosenstock. the curricu-
lum vitae of the candidate for the vacancy was contained 
in document a/cn.4/527/add.3. He would suspend the 
meeting to enable the members of the commission to hold 
informal consultations.

The meeting was suspended at 3.45 p.m. and resumed 
at 4.20 p.m.

4. the cHaiR announced that the commission had 
elected Mr. Michael J. Matheson to fill the casual vacancy. 
on behalf of the commission, he would congratulate him 
on his election and invite him to join the commission.

Unilateral acts of States (A/CN.4/529, sect. C, 
 A/CN.4/534,� A/CN.4/L.646)

[agenda item 5]

sixth report oF the special rapporteur 

5. Mr. RodRÍGUeZ cedeÑo (special Rapporteur), 
introducing the sixth report on unilateral acts of states 
(a/cn.4/534), said that it dealt in a very preliminary and 
general manner with one type of unilateral act, recogni-
tion, with special emphasis on recognition of states, as 
some members of the commission and some representa-
tives in the sixth committee had suggested in 2002. He 
had tried to reflect the very interesting comments made 
on that question, especially by the Working Group estab-
lished to consider it. it had been decided at that time to 
take time out to request Governments to transmit infor-
mation on their practice in that regard and to give more 
in-depth consideration to the way the commission’s work 
was to proceed.

6. the question was not only complex but also full of 
grey areas, since it could not be said that there was a the-
ory of unilateral acts. to define the nature of a unilateral 
legal act, stricto sensu, and particularly the applicable 
rules, was not easy, but that in no way meant that the act 
did not exist as such and did not produce legal effects. 
there was no doubt that, as icJ indicated in its decisions 
in the Nuclear Tests cases, declarations that took the form 
of unilateral acts could have the effect of creating legal 
obligations, which was the premise forming the basis of 
the commission’s work.

1 Reproduced in Yearbook … 2003, vol. ii (Part one).
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Organization of work of the session (continued)

[agenda item 2]

1. the cHaiR welcomed the members of the commis-
sion to the second part of the fifty-fifth session and an-
nounced that he would suspend the meeting to enable the 
enlarged Bureau to consider a revised programme of work 
for the first two weeks of the second part of the session.

The meeting was suspended at 3.10 p.m. and resumed 
at 3.40 p.m.

2. the cHaiR said that, if he heard no objection, he 
would take it that the commission wished to adopt the 
revised programme of work.

It was so decided.

Filling of casual vacancies in the Commission 
 (article �� of the statute) (concluded)* (A/CN.4/527 
 and Add.�–3)

[agenda item 1]

3. the cHaiR announced that the commission was re-
quired to fill a casual vacancy that had arisen following 
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7. the commission had said at its forty-ninth session, in 
1997, and had repeated in the conclusions adopted by the 
Working Group,2 that it was possible to engage in codifi-
cation and progressive development. the topic was ripe 
for that purpose, but, despite the extensive writings on it, 
which were nevertheless not homogeneous, and despite 
the very relevant but not abundant case law, it remained 
highly controversial. it might be possible to consider 
whether or not certain rules could be codified on the for-
mulation of an act, concentrating solely on certain aspects 
of a general nature, but a more rigid codification effort 
would be more difficult. the codification of the law of 
treaties had proved comparatively easier because treaties 
had a much clearer foundation in practice, the doctrine 
was much more abundant and coherent, and there were 
many legal decisions and arbitral awards. the law of trea-
ties was much more structured and comprehensive than 
any other institution, but that was certainly not true of uni-
lateral acts, since their still undefined nature, foundation 
and legal effects made them more difficult to study. the 
commission’s work was sometimes easier when it was a 
matter of choosing one option among several equally val-
id ones. such was the case, for example, with diplomatic 
protection, where there were much clearer rules than for 
unilateral acts, on which state practice had not yet been 
sufficiently analysed. However, while government opin-
ions had not been numerous, they were fundamental to 
the consideration of the topic. the fact that practice had 
not been sufficiently analysed was one of the major obsta-
cles he had encountered. Unilateral acts were formulated 
frequently, as could be seen every day, but there was no 
certainty as to their nature. Without knowing the views 
of states, it was not easy to determine what the nature of 
the act was, whether the state that had formulated it had 
the intention of acquiring legal obligations, and wheth-
er it considered that the act was binding on it or that it 
was simply a policy statement, the result of diplomatic 
practice.

8. it was difficult to tell what final form the commis-
sion’s work might take. in that connection, he recalled the 
very important statements made in the sixth committee. 
if it proved impossible to draft general or specific rules on 
unilateral acts, consideration might be given to the pos-
sibility of preparing guidelines based on general princi-
ples that would enable states to act and that would provide 
practice on the basis of which work of codification and 
progressive development could be carried out. Whatever 
the final product, he believed that rules applicable to uni-
lateral acts in general could be established, based on the 
definition referred two years earlier to the drafting com-
mittee. that definition was intended to reproduce the prin-
ciple that the state could bind itself through a unilateral 
expression of its will, it naturally being understood that, 
by such an act, the state could not impose obligations on 
other states or even on the other subjects of law that were 
the addressees of the act, something which was known to 
be a widely established principle of international law.

9. certain principles of a general nature which were ap-
plicable to all unilateral acts, regardless of their content, 
could be stated. First, a unilateral act in general and an 
act of recognition in particular must be formulated by 

2 Yearbook … 1997, vol. ii (Part two), p. 64, paras. 194 and 196.

persons authorized to do so—in other words, by persons 
authorized to act at the international level and to bind the 
state they represented. such authority was determined by 
internal law. Moreover, the act must be freely expressed, 
and that made its validity subject to various conditions, 
such as an examination of the causes of invalidity, some 
of which were related to the expression of will, the lawful-
ness of the purpose of the act and its compatibility with 
the peremptory norms of international law. a unilateral 
act was legally binding if it met those conditions.

10. the binding nature of the act might be based on a 
specific rule, acta sunt servanda, taken from the pacta 
sunt servanda rule that governed the law of treaties. it 
might also be stated as a general principle that a unilateral 
act was binding on a state from the moment it was formu-
lated or the moment specified in the statement by which 
the state expressed its will. the act would then be bind-
ing. similarly, the act could not be modified, suspended 
or revoked unilaterally or arbitrarily by its author. While 
the act was unilateral at the moment of its formulation, it 
established a bilateral relationship between its author and 
the addressee, in which it created an expectation, thereby 
limiting the possibility of modifying, suspending or re-
voking the act in an equally unilateral way. the state ac-
cordingly did not have the arbitrary power to modify, sus-
pend or revoke its unilateral act in the same way. owing to 
the very nature of unilateral acts, their interpretation must 
be based on a restrictive criterion, and great caution must 
be exercised in respect of a unilateral statement with no 
specific addressee.

11. the aim of the sixth report was to bring the defini-
tion and examination of a specific material act—recogni-
tion—into line with the commission’s work on unilateral 
acts in general. the introduction dealt with the viability 
of the topic, possible forms for the final product of work 
on it and the structure of the report. chapter i contained 
a definition of an act of recognition. it examined acts and 
conduct that should be excluded, reaching the conclusion 
that the unilateral act of recognition with which the com-
mission was concerned was expressly formulated, with a 
precise intention. a distinction was then drawn between 
the institution of recognition and a unilateral act of rec-
ognition. chapter ii dealt with the conditions for the va-
lidity of such an act, still in relation to unilateral acts in 
general. chapter iii examined the legal effects of recog-
nition, which were expressed by their opposability, and 
re-examined its legal basis, namely, the introduction of a 
specific rule, acta sunt servanda. Finally, chapter iV dealt 
with the possibility of modifying, revoking or suspending 
the temporal and spatial application of acts of recognition. 
some consideration was also given to causes external to 
an act which could bring about its termination— the dis-
appearance of the object of the act or a change of circum-
stances.

12. chapter i dealt with the various forms of recognition 
and ended with an outline definition that could be aligned 
with the draft definition of unilateral acts in general. He 
attempted to show that the draft definition considered by 
the commission could encompass the category of specif-
ic acts constituted by recognition. Before consideration of 
certain forms of recognition other than the unilateral act 
sensu stricto, unilateral acts would need to be character-
ized, but that would not be easy. the recognition of a de 
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facto or de jure situation or of a legal claim could, in its 
turn, involve waiver, or indeed promise, which made it 
difficult to characterize. What was most important was to 
determine whether it was a unilateral act in the sense un-
derstood by the commission, regardless of its characteri-
zation, namely, a unilateral expression of will formulated 
with the intention of producing certain legal effects.

13. the institution of recognition did not always coincide 
with the unilateral act of recognition. a state could recog-
nize a situation or a legal claim by means of a whole range 
of acts or conduct. no list of acts of recognition seemed 
to be in existence, but there were undoubtedly acts of rec-
ognition that could be identified as such, for instance, in 
relation to the recognition of states or Governments or of 
belligerency, neutrality, delimitation of borders or sover-
eignty. a state could recognize a de facto or de jure situa-
tion or a legal claim implicitly or explicitly, for example. 
the conclusion of an agreement with an entity that it had 
not recognized as a state constituted implicit recognition, 
something that would certainly have legal effects. the 
state formulating the act recognized the status of the enti-
ty or Government with which it had concluded the agree-
ment, and that established a legal relationship between 
the author state and the addressee. the same applied to 
recognition of the territorial status or claim to sovereignty 
of a state by an explicit act which was distinct from an ex-
press act of recognition. in the special Rapporteur’s view, 
such acts, which should be considered to be recognition, 
could be excluded from the study of unilateral acts which 
the commission was seeking to define.

14. a state might also recognize a situation or a claim 
through conduct such as silence. such silence could take 
several different forms: approval, disagreement or simply 
indifference. international courts had several times had to 
rule on such conduct interpreted as recognition, for ex-
ample, in the Temple of Preah Vihear or Right of Passage 
over Indian Territory cases. silence signified an absence 
of protest, which could mean that a legal claim was rec-
ognized or accepted. once again, a link between various 
unilateral acts and conduct—silence, protest or acquies-
cence—could be discerned. even though it produced legal 
effects, however, recognition arising out of silence should 
be excluded from unilateral acts proper, as understood by 
the commission.

15. Recognition could also be based on a treaty, and 
in that regard the special Rapporteur referred the com-
mission to paragraph 29 of the report. in his view, such 
recognition should also be excluded from the unilateral 
acts to be considered by the commission. as was briefly 
outlined in paragraphs 30 et seq., acts of recognition ex-
pressed through a United nations resolution should be 
excluded as well. it was worth emphasizing that, over the 
past years, the practice of a vote in favour of admission of 
a state to an international organization had developed into 
a form of recognition. that applied, for example, in the 
case of spain with regard to the former Yugoslav Republic 
of Macedonia. acts emanating from international organi-
zations, although they could signify recognition and have 
political and legal force, should also be eliminated from 
the scope of the study. the matter was not discussed in 
the report, but recognition could also arise out of a state-
ment made in the context of judicial proceedings, and in 
that regard the special Rapporteur recalled the dissenting 

opinion of Judge Wellington koo in the South West Africa 
cases in 1966.

16. chapter i also raised some questions that were cru-
cial to the adoption of a draft definition of a unilateral act 
of recognition. the questions related to the criteria for the 
formulation of such an act and its discretionary nature, a 
feature that seemed quite specific to the act of recogni-
tion but could also characterize other acts, such as waiver, 
protest or promise. its discretionary nature was clearly 
acceptable as an appropriate characteristic of the act of 
recognition of a state, given its more political nature.

17. there were no criteria governing the formulation of 
an act of recognition. the recognition of states, in par-
ticular, was not based on any consistent criteria, although 
the requirements of international law had to be met with 
regard to determining that recognition had occurred. Rec-
ognition of a state of belligerency, insurgency or neutrality 
also seemed not to be subject to specific criteria, and the 
same seemed to apply to situations of a territorial nature. 
such an absence of criteria was linked with the discretion-
ary nature of the act. nothing obliged a state to recognize 
or not recognize a given situation or legal claim. Under 
international law, there was no general rule imposing ob-
ligations in that context, as most of the literature acknowl-
edged. international practice in the matter was clear, as 
was shown by opinion no. 10 of the arbitration commis-
sion of the conference for Peace in Yugoslavia, paragraph 
4 of which stated that recognition was a discretionary act 
that other states might perform when they chose and in a 
manner of their own choosing, subject only to respect for 
the guiding norms of general international law.3

18. any consideration of an act of recognition involved 
the consideration, even if only cursory, of non-recogni-
tion, which could also be an express act and could thus on 
occasion be confused with protest. the discretionary na-
ture of non-recognition could be approached in a different 
way. a state could—as was recognized in various interna-
tional texts, such as the anti-War treaty (non-aggression 
and conciliation) (the so-called saavedra Lamas treaty), 
the charter of the organization of american states and 
various General assembly and security council resolu-
tions—be prohibited from recognizing de facto or de jure 
situations, such as situations arising out of violations of 
international law, including territorial settlements ob-
tained by non-peaceful means or by occupation. the state 
was thus not obliged to take action or to formulate non-
recognition, but was simply not permitted to recognize 
such situations. the discretionary criterion that applied to 
the act of recognition seemed, however, to apply equally 
to the act of non-recognition. the latter could thus be a 
unilateral and fully intentional expression of will, which 
made it similar to the act of recognition and, to a certain 
extent, protest. the declaration by the Minister of state of 
cyprus on 3 october 2002 on the non-recognition of the 
turkish Republic of north cyprus fell into that category, 
for example. in practice, the author state often explained 
why it did not recognize a situation; the United kingdom’s 
opinion on taiwan was a good example of such practice.

3 a/48/874 – s/1994/189, annex; see also ILM, vol. 31, no. 6 
(november 1992), p. 1526.
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19. Paragraphs 52 et seq. of the report also discussed 
the general possibility that the act of recognition, besides 
being declaratory, might be hedged around with condi-
tions, something which might appear inconsistent with its 
unilateral nature. in that context, the european commu-
nity declaration on Yugoslavia4 of 16 december 1991 had 
been less an act of recognition as such than a directive 
establishing the rules for declarations by european states 
on the recognition of states emerging from the former Yu-
goslavia. to be recognized, such states were obliged, as a 
first step, to adopt the appropriate constitutional and po-
litical measures to guarantee that, for example, they had 
no territorial claims in respect of neighbouring states. 
as paragraph 57 of the report stated, however, the dec-
laration was not in itself an act of recognition. the power 
of recognition had not been transferred by states to the 
european community. although based on the commu-
nity’s declaration, recognition was ultimately formulated 
through individual acts. a unilateral act of recognition 
could be formulated individually, collectively or even in a 
concerted manner, but, as in the case of the unilateral act 
in general, that did not affect its unilateral nature.

20. the intention of the author state was an important 
element, since, as an examination of declarations of rec-
ognition by states showed, the legal nature of the act lay 
in the expression of intent to recognize and in the creation 
of an expectation. in its judgments in the Nuclear Tests 
cases, icJ had ruled that, when the state making the dec-
laration considered itself bound, that intention gave its po-
sition the nature of a legal commitment.

21. as to form, an act of recognition could be formu-
lated in writing or orally, through a diplomatic note or any 
other declaration expressing the intention of the state. in 
the non-formalist system of public international law, the 
form of the act of recognition was in itself of no impor-
tance. that was as true of an act of recognition as of uni-
lateral acts in general. as icJ had stated in the Temple of 
Preah Vihear case, where the law did not provide for any 
particular form, the parties were free to choose the form 
most convenient to them, as long as their intentions were 
clear. after examining, by way of reference, the various 
acts and conduct by which states recognized a de facto or 
de jure situation or a legal claim, the special Rapporteur 
had concluded that the best approach was to retain the act 
of recognition expressly formulated for that purpose, but 
to link it with the draft definition of unilateral acts con-
sidered by the commission and referred to the drafting 
committee. He had therefore proposed, in paragraph 67 
of the report, the following definition of the act of recog-
nition:

“a unilateral expression of will formulated by one 
or more states, individually or collectively, acknowl-
edging the existence of a de facto or de jure situation 
or the legality of a legal claim, with the intention of 
producing specific legal effects, and in particular ac-
cepting its opposability as from that time or from the 
time indicated in the declaration itself ”.

22. that suggested definition, which was based on the 
general opinion expressed in the literature on the topic, 

4 see Bulletin of the European Communities, vol. 24, no. 12 (1991), 
pp. 119–120.

contained elements that resembled, to a certain extent, the 
draft definition that the drafting committee would con-
sider during the current session: the formal, unilateral na-
ture of the act, even if collective in origin; and the valid 
expression of will, formulated by a subject entitled to do 
so—a state, in the case in question—and by a person au-
thorized in that regard, having a lawful purpose that did 
not contravene any rule of jus cogens, with the intention 
of producing legal effects, which generally meant the op-
posability accepted by the author state from the time of its 
declaration or from a time indicated in the declaration.

23. chapter ii of the report dealt briefly with the valid-
ity of the unilateral act of recognition by following closely 
the precedent set with regard to the unilateral act in gen-
eral: the capacity of the state and of persons; the expres-
sion of will of the addressee(s); the lawful object; and, 
more specifically, conformity with peremptory norms of 
international law.

24. chapter iii examined the question of the legal ef-
fects of the act of recognition, in particular, and the basis 
for its binding nature, referring once again to the prece-
dent of the unilateral act in general. He pointed out first of 
all that, according to most legal writers, the act of recog-
nition was declarative and not constitutive. in particular, 
the declarative nature of the act of recognition of a state 
was provided for in various international texts, including 
the convention on Rights and duties of states, which had 
been adopted at the seventh international conference of 
american states, held in Montevideo in december 1933, 
and which stated that the political existence of the state 
was independent of recognition by other states. that idea 
had subsequently been taken up by the institute of interna-
tional Law, which considered that recognition was merely 
the acknowledgement of the existence of the state. the 
declarative nature was also reaffirmed by articles 13 and 
14 of the charter of the organization of american states 
and by the arbitral commission of the european commu-
nity.

25. an interesting question was raised, albeit in a dif-
ferent manner, by the act of non-recognition, which, ir-
respective of whether it was express or tacit, also had 
important legal implications. the non-recognition of an 
entity as a state affected the exercise of its rights under 
international law, such as, for example, rights deriving 
from the law concerning state immunity and the impos-
sibility of being admitted to an international organization. 
However, the effects of non-recognition were basically a 
question between the non-recognizing state and the entity 
which was the object of non-recognition and which could 
be recognized by other states.

26. as for the legal effects of the act of recognition, it 
was important that the recognizing state should conduct 
itself in accordance with its statement, as in the case of 
estoppel. From the moment the statement had been made 
or from the time specified therein, the state or other ad-
dressee could request the author state to act in accordance 
with its statement. the act was therefore opposable to its 
author from that moment on.

27. the binding nature of the unilateral act in general 
and of recognition in particular must be justified, whence 
the adoption of a rule based on pacta sunt servanda and 
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called acta sunt servanda. Legal certainty must also pre-
vail in the context of unilateral acts. as icJ had recalled in 
the Nuclear Tests cases, mutual confidence was an inher-
ent condition of international cooperation. However, the 
binding nature hinged on good faith, and the court had 
made good faith one of the basic principles governing the 
establishment or fulfilment of legal obligations, regard-
less of their source.

28. chapter iV dealt in general with the application of 
the act of recognition with a view to drawing conclusions 
about the possibility whether and conditions under which 
a state might revoke a unilateral act. an act of recogni-
tion was opposable to the author state from the time of 
its formulation or the time indicated in the declaration of 
recognition itself, and that was to some extent equivalent 
to the entry into force of a treaty. its acceptance was not 
necessary: the fact that the act was enough in itself had 
been confirmed by the international courts. the author 
state assumed a legal obligation which was opposable to 
it, on the understanding that it could not impose obliga-
tions on third parties without their consent. chapter iV 
also referred briefly to the spatial and temporal applica-
tion of the unilateral act in the case of the recognition of 
states in particular. such matters, which were dealt with 
in detail in the law of treaties, particularly in the 1969 Vi-
enna convention, should be clarified in connection with 
the topic under consideration.

29. at the end of the report, he also considered the mod-
ification, suspension and revocation of unilateral acts, 
namely whether states could modify, suspend or revoke 
acts unilaterally, in the same way as they had formulated 
them. the question of the termination of acts was very 
important, and the general principle could be established 
that the author could not terminate the act unilaterally un-
less that possibility was provided for in the act or there 
had been some fundamental change in circumstances, as 
was stipulated, for instance, in the law of treaties. the rev-
ocation of the act would thus depend on the conduct and 
attitude of the addressee, which once again was similar to 
estoppel. in the Military and Paramilitary Activities in and 
against Nicaragua case, icJ had considered that, since the 
acceptance of the court’s jurisdiction was undeniably uni-
lateral in form, the unilateral nature of a declaration did 
not imply that the declaring state could modify the scope 
and contents of the declaration. Further examples were 
those of the declaration by the Government of Guatemala 
of 14 august 1991 officially recognizing the right of Be-
lize to self-determination5 and the declaration of 11 sep-
tember 1991 establishing diplomatic relations with that 
country. Guatemala’s constitutional court had reviewed 
the declarations to see whether recognition was definitive 
and whether an official communication and declaration 
by the President of the Republic were valid and produced 
legal effects. on 3 november 1992, the court had issued 
a ruling affirming the validity of those declarations on 
the grounds that the act of recognition was the result of 
a change in the dispute between the two countries follow-
ing the independence of Belize, although that could not 
be considered as a definitive measure under the constitu-
tion.6 a minority in the court, including the President, 

5 a/46/368 – s/29953.
6 see J. a. González Vega, “el reconocimiento de Belice ante la corte 

de constitucionalidad de Guatemala: la sentencia de 3 de noviembre 

had questioned the validity of the acts, stressing that in 
accordance with the constitution of Guatemala they 
should have been submitted to the congress for approval. 
three days after the ruling was issued, the President of 
Guatemala had officially announced that the recognition 
was not definitive and had reiterated his willingness to 
abide by the constitution by putting any definitive agree-
ment on the matter to a referendum. several days later, the 
congress had endorsed the agreement, thereby complying 
with constitutional requirements. that was an interesting 
case from the viewpoint of the validity of a unilateral act 
relating to a matter subject to legislative scrutiny and the 
possibility of the unilateral revocation of an act by the au-
thor state.

30. in conclusion, he said that the sixth report was gen-
eral in nature in keeping with the Working Group’s de-
cision to have a break in its work. Further consideration 
was required of how the commission should complete its 
work on the topic. it was worthwhile establishing some 
general principles, and relevant practice should also be 
studied. during the international Law seminar, which 
was now getting under way, a group of participants un-
der his supervision and that of Ms. isabel torres cazorla 
from the University of Malaga would conduct an in-depth 
study of such practice. the drafting committee already 
had several draft texts before it, and the Working Group 
would have the task of deciding how the topic should 
be studied in the future. Perhaps there could be an ex-
change of views on other unilateral acts such as promise, 
whereby the state also assumed unilateral obligations on 
which common rules and principles could be drafted, even 
though it was difficult to characterize unilateral acts de-
finitively. the commission’s work might be based not on 
the sixth report but on the relationship between an act of 
recognition in its various forms and in relation to different 
objects, and unilateral acts in general, which the com-
mission had been studying for several years. as it had not 
been possible to obtain outside assistance for a systematic 
study, compilation and presentation of state practice in re-
spect of unilateral acts, he suggested that the international 
Law seminar might first conduct some bibliographical re-
search, the results of which would be presented at the end 
of the session. thereafter, work on the topic would con-
tinue in cooperation with the University of Malaga and 
would be the subject of a document to be submitted to the 
commission in 2004. 

31. Mr. PeLLet said that the worst criticism that could 
be levelled at the special Rapporteur’s sixth report was that 
it did not indicate where it was supposed to lead the com-
mission. Personally, he had always championed the topic 
of unilateral acts of states, and so the special Rapporteur, 
who had devoted most of the introduction of his report to 
a justification of the very existence of the topic, had had 
no difficulty in convincing him that the consideration of 
unilateral acts might be of great practical value, since it 
was advisable for states to know when the unilateral ex-
pression of their will or intentions would, quite apart from 
any treaty-based link, constitute a commitment on their 
part. intellectually, moreover, the topic might be fascinat-
ing if a study of it could explain the alchemy whereby a 
sovereign state trapped itself by expressing its will or how 

de 1992”, Revista Española de Derecho Internacional, vol. 45, no. 2 
(July–december 1993), pp. 580–585.
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it could derive legal obligations from its sovereignty, even 
when it was not necessarily dealing with another state. 
that type of question had to be asked in order to build a 
conceptual framework.

32. the special Rapporteur was much less persuasive 
when he went from defending his topic to defending his 
choice of method or, rather, the new method followed in 
his latest report, which plainly marked a significant meth-
odological turning point compared with the work done so 
far. a move seemed to have been made away from an over-
all approach—which took the law of treaties or the law of 
state responsibility as its model and tried to give an over-
view of the law of unilateral acts in order to identify gen-
eral rules—to a case-by-case approach, although the spe-
cial Rapporteur’s oral introduction had gone some way to-
wards lessening that impression. While he personally had 
not been one of the members who had advocated the new 
approach, he would have no objection to it in theory, pro-
vided that he could see what the purpose of a case-by-case 
study was. the special Rapporteur described the general 
legal rules applicable to recognition, but he did not con-
clude with a summing up of the lessons he had learned 
from that description, with draft guidelines, which would 
be fairly pointless, despite what the special Rapporteur 
explained in paragraph 8, or with draft articles, a draft 
resolution or a draft recommendation, even though he had, 
during his oral introduction, appeared to believe that he 
had submitted new drafting proposals for the definition of 
unilateral acts. that was all the more puzzling because it 
was hard to see how those proposals, which were scattered 
throughout the report, fitted in with the draft definition 
already referred to the drafting committee.

33. He himself was not radically opposed to a case-by-
case approach, provided that three conditions were met. 
First, the commission had to be sure that it was not giving 
up on its ultimate goal, which should still be a set of draft 
articles accompanied by commentaries, but not necessar-
ily a preliminary draft convention. He would be in favour 
of the topic of unilateral acts of states only if the aim of 
the study was to prepare comprehensive draft articles con-
taining general rules.

34. second, case studies such as those the special Rap-
porteur had devoted to recognition in his sixth report 
should be only preparatory studies, or, as had been said 
in the sixth committee by the representative of Greece 
(whom the special Rapporteur quoted in paragraph 11 
of his report), they should merely represent a first stage 
making it easier to proceed to the identification of the 
general rules that would be applicable to unilateral acts 
of states.7

35. However, the third condition was that each case study 
should help pave the way for the achievement of the final 
objective. the report under consideration did not seem to 
do that, for the special Rapporteur drew no conclusions 
from his study of recognition. at the end of his report, he 
could have been expected to deduce general rules, and it 
would have been interesting to see how he made the tran-
sition from the specific to the general. He had seemed to 

7 see Official Records of the General Assembly, Fifty-seventh 
session, Sixth Committee, 24th meeting (a/c.6/57/sR.24), and 
corrigendum, para. 74.

suggest, during his oral introduction, that the definition of 
recognition was the same as that of unilateral acts. in his 
own personal opinion, that was not true.

36. the question was how conclusions of that kind 
could be drawn from the case studies towards which the 
special Rapporteur seemed to be moving. the first step 
would be to prepare a two-way table in which such infor-
mation could be represented. the rows of the table would 
show the various categories of unilateral acts according 
to their purpose: recognition, promise, waiver and so on. 
that did not give rise to any particular problems, although 
in practice it was far from obvious, as could be seen from 
the difficulties mentioned by the special Rapporteur in 
paragraph 21 of his report in connection with the ihlen 
declaration,8 named after the norwegian Minister for For-
eign affairs. the special Rapporteur rightly held that the 
declaration could be seen as a promise, a waiver or rec-
ognition, but that appeared to contradict what was said in 
paragraph 22 of the report, namely, that an act of recogni-
tion was not easily confused with a waiver or a promise. 
Unfortunately such confusion was possible and even fre-
quent, hence the need to find distinguishing criteria. if the 
consideration of the topic had made it possible to dispel 
such uncertainty, it would have been worthwhile.

37. the columns of the table should list the various legal 
issues which were raised by unilateral acts in general and 
which should be given in-depth consideration: What was/
were the criterion/criteria making it possible to tell the dif-
ference between the various unilateral acts or categories 
of unilateral acts? Who was entitled to enter into a com-
mitment on behalf of a state? it was far from certain that 
legal authority to recognize was identical to legal authority 
to promise, or that legal authority to recognize a state was 
the same as legal authority to recognize the applicability 
of a rule. it would be necessary to find out on what condi-
tions the expression of the will of a state to be bound was 
valid and what was/were the effect(s) of that expression of 
the will of a state. it was probable that the effects differed 
considerably from one category of act to another. could 
the act in question be withdrawn, and on what conditions? 
the special Rapporteur obviously had those questions in 
mind, and he touched on them in some places in his re-
port, but more careful thought should be given to their 
formulation in order to arrive at an interpretation grid on 
which everyone could agree. a working group might be 
set up to devise a table of that kind, a task that was simple 
only at first sight, for the success of the study as a whole 
would depend on the accuracy of the headings. nothing 
could be forgotten, but at the same time it was necessary 
to be as clear and precise as possible. Given the reason 
for studying the subject, once the row and column head-
ings had been defined, the boxes would have to be filled 
in so as to determine the common features of the various 
categories of acts, rather than the features that made them 
different. as soon as those common features had been 
found, it should be relatively easy to identify the general 
rules which applied to unilateral acts and would form the 
actual substance of the draft articles.

38. the cHaiR announced that the drafting com-
mittee for unilateral acts was composed of: Mr. kateka 

8 see pp. 69 and 70 of the PciJ judgment in the Eastern Greenland 
case.
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(chair), Mr. Rodríguez cedeño (special Rapporteur), Mr. 
Brownlie, Mr. candioti, Mr. daoudi, Mr. economides, Ms. 
escarameia, Mr. kolodkin, Mr. Melescanu, Mr. Momtaz, 
Mr. Pambou-tchivounda, Ms. Xue, Mr. Yamada and, ex 
officio, Mr. Mansfield (Rapporteur).

The meeting rose at 6 p.m.
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Present: Mr. addo, Mr. chee, Mr. daoudi, Mr. du-
gard, Mr. economides, Mr. Fomba, Mr. Gaja, Mr. Galicki, 
Mr. kabatsi, Mr. kateka, Mr. kemicha, Mr. kolodkin, 
Mr. koskenniemi, Mr. Mansfield, Mr. Melescanu, 
Mr. Momtaz, Mr. niehaus, Mr. Pambou-tchivounda, 
Mr. Pellet, Mr. Rodríguez cedeño, Mr. sepúlveda, 
Ms. Xue.

Unilateral acts of States (continued) (A/CN.4/529, 
sect. C, A/CN.4/534,� A/CN.4/L.646)

[agenda item 5]

sixth report oF the special rapporteur (continued)

1. Mr. PeLLet, continuing his comments from the 
previous meeting, recalled that he had expressed doubts 
about the methodology used by the special Rapporteur 
and wondered how the special Rapporteur could tie his 
monographic studies in with the ultimate objective of the 
exercise, namely the preparation of draft articles enabling 
states to realize when they ran the risk of being ensnared 
by the formal expression of their will. For his own part, he 
had suggested the use of a detailed table with, horizontal-
ly, the various categories of unilateral acts and, vertically, 
the legal issues that needed to be addressed. if common 
elements were found in the various categories, then gen-
eral rules applying to unilateral acts could be developed as 
the very substance of the draft articles.

2. the sixth report (a/cn.4/534) was an attempt to go 
in that direction, but it was not sufficiently rigorous. Hori-
zonally, the category of recognition was proposed, but the 
question was whether there was really a single category of 
unilateral acts, a homogeneous unit that could be called 
recognition. He thought not. the category must be more 
clearly delineated, something the report failed to do.

1 Reproduced in Yearbook ... 2003, vol. ii (Part one).

3. the special Rapporteur referred frequently to con-
cepts that he rightly described as similar to recognition, 
such as acquiescence and acceptance. the three were by 
no means equivalent, however. Plainly, the horizontal cat-
egories had to be further refined. in addition, it was by 
no means certain that acts of non-recognition must be ad-
dressed simultaneously with recognition. the subject de-
served further consideration, but, a priori, non-recogni-
tion seemed to be more closely related to a quite different 
category, namely protest.

4. the special Rapporteur devoted much attention to 
the classic issue of whether recognition of states was a 
declarative or constitutive act, rightly concluding that it 
was purely declarative. But what was true of recognition 
of states was not necessarily true of recognition of other 
entities. the special Rapporteur had given an interesting 
analysis at the previous meeting of Guatemala’s statement 
in 1991 in which it had recognized that Belize had the right 
to self-determination.2 in fact, however, that had been an 
acknowledgement of the existence of a legal rule, not rec-
ognition in the legal sense of the term. acknowledgement 
itself could probably not be ranked as recognition. if ever 
it could, then Guatemala’s statement had been declarative, 
not constitutive.

5. in paragraph 90 of his report, the special Rapporteur 
wrote that in some cases, for instance the Eastern Green-
land case, the constitutive theory of recognition had been 
argued. true, but there was nothing surprising about that, 
since the state was a fact and had an existence in interna-
tional law regardless of how it was viewed. on the other 
hand, extension of a state’s territorial jurisdiction, which 
had been at issue in the Eastern Greenland case, raised an 
entirely different question: it flowed, or could flow, from 
recognition by other states, as was demonstrated in the 
Eastern Greenland and Temple of Preah Vihear cases, 
but there, recognition of territorial jurisdiction did not 
have, and could not have, the same effects as recognition 
of a state.

6. all of this implied that totally different concepts 
could not be lumped together, as he feared the special 
Rapporteur had a tendency to do, and that even if rec-
ognition was an individual category, it produced different 
effects depending on its object. those effects varied ac-
cording to parameters other than the object as well, one of 
them being the addressee’s reaction. the addressee could 
make use of recognition, and that very proposition—that 
use could be made of a unilateral act—was the primary 
foundation for the notion of the unilateral act, as icJ had 
recalled in the all-too-famous Nuclear Tests cases.

7. if the addressee said nothing and did nothing, how-
ever, the option of making use of a unilateral act was 
merely a virtual one, a possibility, and the state that 
had given the recognition was much freer to go back on 
that act than if the beneficiary had used it as the basis 
for taking certain measures that it would otherwise not 
have taken. in such cases, the question of estoppel came 
up, but that did not mean the act was bilateralized, as the 
special Rapporteur wrongly suggested in paragraph 119 
of his report. the act remained unilateral, but the will of 
the state was ensnared more firmly than when there was 

2 see 2770th meeting, footnote 5.
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