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to a series of monographs, but with a view to bringing 
together and systematizing the conclusions that could be 
drawn. that was why he found merit in Mr. Pellet’s idea 
of a table containing a preliminary assessment of the vari-
ous categories of unilateral acts for the purposes of com-
parison and systematization. the Working Group that had 
been set up could do useful work along those lines. What 
was needed was an evaluation questionnaire that was as 
rigorous, clear-cut, comprehensive and coherent as pos-
sible. there were many fundamental questions, including 
the generic definition of unilateral acts, its applicability 
to all the possible categories, the identification of specific 
features, the conceptual and methodological framework, 
the deciphering of the intellectual and operational process 
from the standpoint both of internal and of external logic, 
and the current situation and prospects for incorporation 
in international law.

46. as to the scope of the study, whereas the commis-
sion’s mandate had initially been limited to unilateral acts 
of states, the codification process would be incomplete 
if it was not followed up by a study of unilateral acts of 
international organizations.

47. the definition proposed of unilateral acts by the 
special Rapporteur in paragraph 67 of his report was not 
without interest, but he would refrain from commenting 
on it until the text proposed by the Working Group had 
been made available.

48. While account must be taken of the acta sunt serv-
anda principle, caution should be exercised in applying, 
mutatis mutandis, the Vienna regime particularly with re-
gard to the question of the modification, suspension and 
revocation of unilateral acts.

The meeting rose at 12.35 p.m.

2773rd MEETING

Thursday, 10 July 2003, at 10.05 a.m.

Chair: Mr. enrique candioti

later: Mr. teodor Viorel MeLescanU

Present: Mr. addo, Mr. Brownlie, Mr. chee, Mr. 
daoudi, Mr. dugard, Mr. economides, Mr. Fomba, 
Mr. Gaja, Mr. Galicki, Mr. kabatsi, Mr. kateka, Mr. 
kemicha, Mr. kolodkin, Mr. Mansfield, Mr. Matheson, 
Mr. Melescanu, Mr. Momtaz, Mr. niehaus, Mr. 
Pambou-tchivounda, Mr. Pellet, Mr. Rodríguez cedeño, 
Mr. sepúlveda, Ms. Xue.

Unilateral acts of States (continued) (A/CN.4/529, 
sect. C, A/CN.4/534,� A/CN.4/L.646)

[agenda item 5]

sixth report oF the special rapporteur (continued)

1. the cHaiR extended a warm welcome to Mr. Math-
eson, the new member of the commission, and invited the 
commission to resume its discussion of the sixth report 
on unilateral acts of states (a/cn.4/534).

2. Ms. XUe said that the sixth report was very useful 
in that it studied the subject matter from one specific as-
pect and thus provided a more solid basis for the com-
mission’s deliberations. the topic deserved serious study 
for the purposes of the codification and progressive de-
velopment of international law. state practice showed that 
certain unilateral acts did give rise to international obli-
gations, and it would therefore be desirable to lay down 
some rules for such acts in the interests of legal security 
and in order to lend certainty, predictability and stability 
to international relations.

3. the topic was complicated and difficult because it 
encompassed various kinds of unilateral acts performed 
by states, some of which, such as the recognition of states 
or Governments, could be directly assimilated to existing 
legal regimes, while others, such as promise or denuncia-
tion, could not. it also touched on the very nature of state 
conduct and on states’ willingness to be bound by their 
own acts. in international relations, most unilateral acts of 
states were political in nature, yet they were often as sol-
emn and important as legal commitments and were nor-
mally upheld by states as a matter of honour. in practice, 
states were reluctant to regulate the matter mainly for for-
eign policy reasons, but the scope of the topic needed to 
be defined in order to maintain a proper balance between 
states’ individual interests and the need to strengthen the 
legal system. the establishment of a working group to 
produce such a definition was therefore welcome.

4. the report did not study state practice in sufficient 
depth and failed to focus on acts of recognition that had 
a direct bearing on the rules governing unilateral acts. in 
the classical doctrine of recognition, constitutive theory 
contained strict rules on the criteria for the recognition of 
a state or Government and turned on the issue of legal-
ity, but declaratory theory was gradually prevailing with 
the development of state practice. in recent years, some 
states had gone so far as to stop giving formal recognition 
to a new state and directly decide whether to establish 
diplomatic relations with it. Hence the contents of the cri-
teria for the recognition of a state or Government should 
not be examined, but the commission should consider at 
what point such recognition took effect. since recogni-
tion was essentially a political act which produced legal 
effects, the state which had been recognized rightfully ex-
pected such an act to have certain legal consequences that 
would be governed by international law.

5. care had to be taken not to interpret silence and ac-
quiescence as being synonymous, especially when ter-
ritorial matters were concerned. she took issue with the 

1 Reproduced in Yearbook ... 2003, vol. ii (Part one).
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assertion in paragraph 28 of the report that admission of 
a state to the United nations might possibly constitute 
collective recognition. during the cold War, the fact that 
a state might be party to an international convention or a 
member of an international organization had certainly not 
been regarded as formal recognition, as had been illus-
trated by the refusal of the People’s Republic of china to 
recognize israel or the Republic of korea for many years, 
and it was her belief that states still tended to separate the 
issues of recognition and membership.

6. the examples of non-recognition given in para- 
graphs 42 to 45 were not truly unilateral acts, because the 
legal obligation not to grant recognition in such instances 
stemmed from the relevant resolutions and decisions of 
organizations. the issue of taiwan offered a better ex-
ample of the effects of non-recognition. china had diplo-
matic relations with about 160 states, most of which had 
made a clear unilateral statement in the agreement estab-
lishing those relations that they recognized taiwan as an 
integral part of chinese territory and the Government of 
the People’s Republic of china as the sole legitimate Gov-
ernment of china. often such non-recognition thereafter 
had legal implications for representation in international 
organizations.

7. Recognition was a discretionary, mainly political de-
cision, while non-recognition tended to be obligatory by 
operation of the law, although both gave rise to legal ef-
fects which, irrespective of whether they were intended by 
the author state, were governed by international law.

8. in chapters ii and iii of the report, the special Rap-
porteur specified the conditions for recognition but ad-
hered too rigidly to the practice followed in treaty making. 
although a unilateral act had to be attributable to a state 
and meet certain requirements for it to be legally binding, 
it did not have to satisfy the same or similar conditions as 
those for concluding a treaty. Unilateral acts were techni-
cally and practically much simpler. again, the affirmation 
in paragraph 79 that an act of recognition was an expres-
sion of will which must be formulated without defects 
was not wrong, yet it was not clear what was meant by 
“without defects”.

9. the commission should examine state practice with 
regard to recognition in greater detail with a view to for-
mulating general rules on unilateral acts. the special 
Rapporteur deserved to be thanked for his praiseworthy 
efforts and his contribution to the commission’s consid-
eration of the topic.

10. Mr. PaMBoU-tcHiVoUnda said the special 
Rapporteur should be congratulated more on the efforts 
he had put into the report than on the results they had pro-
duced because, owing to his sincere belief that the instruc-
tions he had received from the commission at the pre-
vious session prevented him from pursuing the approach 
followed in the five earlier reports,2 the sixth report was 
inconsistent with its predecessors, since it dealt with only 

2 First report: Yearbook … 1998, vol. ii (Part one), document 
a/cn.4/486; second report: Yearbook … 1999, vol. ii (Part one), docu-
ment a/cn.4/500 and add.1; third report: Yearbook … 2000, vol. ii 
(Part one), document a/cn.4/505; fourth report: Yearbook … 2001, 
vol. ii (Part one), document a/cn.4/519; fifth report: Yearbook … 
2002, vol. ii (Part one), document a/cn.4/525 and add.1 and 2.

one subject and could have been subtitled “Recognition 
of states”. it was not immediately clear how that subject 
fitted in with the overall topic of unilateral acts of states. 
Recognition was simply one type of unilateral act; the two 
were not necessarily identical. Legally speaking, the es-
sence of a notion lay less in the diversity of its constituent 
parts than in its technical function.

11. the nature of recognition, which the special Rap-
porteur had unfortunately tackled by investigating its le-
gal effects, might help to clarify the notion of unilateral 
acts of states, but it was doubtful whether it was a de-
ciding factor. similarly, it was questionable whether the 
sum of the identifying characteristics of various kinds of 
unilateral acts of states made it possible to infer that such 
acts always fulfilled the same technical function. they 
comprised one of the means whereby a state, acting in 
full knowledge of the facts, entered into commitments 
vis-à-vis other subjects of law. Like all other means to 
that end, a manifestly unilateral act brought into play 
the prerogatives inherent in state sovereignty, as well as 
those stemming from treaty or customary law and, in all 
cases, such a testing of state sovereignty was aimed at 
protecting political, economic, financial, strategic or mili-
tary interests.

12. that technical function called for an equally func-
tional, and not an abstract, definition of unilateral acts 
of states. such a definition would be useful if it made it 
possible to determine a set of parameters, such as form, 
procedure, competence, reasons, purpose or the aim of a 
unilateral act, which would in turn serve as a basis for 
working out general principles and standards. 

13. For that reason, it was clear why, in the preceding 
reports, the special Rapporteur had sought to discover in 
the Vienna conventions of 1969 and 1986 some premises 
on which general rules governing unilateral acts of states 
might rest. it had, however, been obvious that the method 
had its limitations and had caused some difficulties. the 
issues had been poorly stated and no attempt had been 
made to devise even a tentative conceptual framework, 
which would have made it possible to distinguish between 
the specific features of the rules for treaty making and 
those of rules governing unilateral acts of states. never-
theless, agreement on those topics would ultimately have 
been reached if it had not been for the sixth report, which 
had altered the whole line of attack. the initial approach 
to the subject, which had focused on general aspects com-
mon to all unilateral acts of state such as formulation, va-
lidity and interpretation, had been abandoned. naturally, 
it would also have been wise to consider the reasons for an 
act, its effects, any links with treaty law or customary law, 
general legal principles, change of circumstance, respon-
sibility and settlement of disputes. 

14. the sixth report had not, however, completed that 
initial work, despite the fact that it had led to the draft-
ing of several articles. the attempt to formulate common 
rules should be resumed and completed before embark-
ing on the second stage of work, which would consist in 
drawing up different rules applying to specific subjects. 
the sixth report was premature and badly put together. 
the examination of the basis for the obligatory nature of 
recognition could not be dealt with under the heading of 



 2773rd meeting—�0 July 2003 �5�

the legal effects of recognition. Moreover, the report was 
repetitive. 

15. the parallels drawn between treaties and unilateral 
acts in paragraphs 109 et seq. of the report were further 
proof that earlier work was incomplete. the tendency to 
treat such basic questions as temporal application as in-
consequential was regrettable, since it was a central is-
sue and its substance deserved to be considered at length, 
rather than merely forming the subject of a “comment”, 
the term employed in paragraph 111. the special Rap-
porteur should therefore go back to the drawing board if 
he wanted to savour the fruits of his labours. 

16. Mr. MeLescanU said that unilateral acts of states 
were fundamental to public international law and were 
recognized by legal theory, in state practice and in the 
case law of icJ, as had been demonstrated in the Nuclear 
Tests cases. in textbooks, unilateral acts of states were re-
garded as a source of public international law in the same 
way as customary law, treaty law and the binding deci-
sions of international courts.

17. the codification of such acts was vital. some, like 
wrongful acts of states giving rise to an obligation to com-
pensate for the damage they had caused, had already been 
codified, and it was therefore high time to do the same for 
lawful acts of state in order to see in what circumstances 
they could produce legal effects. if possible, the law on 
the subject should also be developed progressively. any 
other working method at the current stage would be unac-
ceptable and futile.

18. as for the commission’s approach to the issue, the 
general strategy mapped out in the first report was still 
wise, namely that the typology of unilateral acts should 
be established first, before focusing on the legal effects of 
those acts, their application, their validity, the duration of 
their validity and their modification or termination. the 
basic criterion determining what unilateral acts should be 
covered by the report was their ability to give rise to legal 
effects.

19. three draft articles, accompanied by a commentary, 
had been presented in the second report, and after a long 
debate it had been deemed advisable to look at each cat-
egory of unilateral acts, like promise, recognition, waiver 
and protest, before any further general rules were formu-
lated. that sagacious decision had formed the basis of 
the sixth report, which should, however, be supplemented 
with references to legal theory and state practice. the 
work done by the special Rapporteur was commendable 
and he personally supported it.

20. His main objection to the sixth report, however, was 
that it was a short monograph on the legal institution of 
recognition of states that addressed intellectually stimu-
lating issues but drew the commission away from its final 
objective, which was to determine to what extent recogni-
tion produced legal effects. chapter iii was the most in-
teresting part of the report, but, like Mr. economides, he 
would have preferred to see more attention paid to the dif-
ference between de jure and de facto recognition, some-
thing that could have practical implications. He would 
also have liked to see references to recognition of states 
and recognition of Governments, since they were two in-

stitutions that were much used and on which there was 
much state practice. 

21. He agreed that recognition had a declarative and not 
constitutive effect, as was clearly illustrated by article 13 
of the charter of the organization of american states, 
cited in paragraph 86 of the report. Moreover, recognition 
implied that the state granting it accepted the personality 
of the new state, with all the rights and duties that inter-
national law prescribed for the two states. He would add 
that recognition was not an institution specific to a given 
historical period. it continued to function to the present 
day, as was illustrated by the practice of the arbitration 
commission of the european community, under which 
the recognition of a state by other states was purely de-
clarative.

22. it would have been better to have a more extensive 
analysis of the legal effects produced by de jure recog-
nition, which in his opinion included recognition of the 
territorial boundaries of the state recognized and the ob-
ligation to establish diplomatic relations and to negotiate 
and sign international agreements. By way of illustration, 
one might look at the practice of the Federal Republic of 
Germany vis-à-vis the German democratic Republic and 
of Romania’s approach to the creation of an independent 
Moldova.

23. the comment in paragraph 107 concerning the basis 
of the binding nature of unilateral acts was true, as was 
the fact that unilateral acts in general and acts of recogni-
tion in particular were opposable in respect of the author 
state. the principle of acta sunt servanda adduced by the 
special Rapporteur, on the lines of the principle of pacta 
sunt servanda as applied to treaties, must be incorporated 
in the commission’s conclusions. it should, however, be 
accompanied by a rebus sic stantibus clause, as in the law 
of treaties, meaning that, if a fundamental change of cir-
cumstance could affect the object of a unilateral act, then 
so could the unilateral act be affected. 

24. the commission had started out with a theoretical 
analysis and moved on to a case-by-case study, with the 
intention of postponing the development of general rules. 
Mr. Gaja’s very welcome proposal to establish a working 
group had made it possible to re-examine the commis-
sion’s methods of work with a view to charting the broad 
outlines of its future course of action. He nonetheless be-
lieved that, once the working group decided on a given 
approach, the commission should agree in principle to 
follow that approach.

25. two practical problems arose. What was to happen 
now with the case-by-case approach? if the codification 
work on international treaties had proceeded on that ba-
sis, it would still be at a very early stage. drafting small 
monographs on specific unilateral acts was unlikely to be 
very fruitful, though he fully agreed that the work could 
not remain entirely at the level of theoretical abstraction, 
with no reference to state practice. a happy medium must 
be found in which the commission’s work would be nei-
ther too theoretical nor too focused on specific details. 
the primary objective should not be to describe every 
aspect of the institution of unilateral acts, but rather to 
determine what their legal effects were. that would reveal 
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state practice on the basis of which general rules could be 
codified and drafted. 

26. the second practical matter was whether the com-
mission was going to codify unilateral acts alone or the 
behaviour and acts of states as well. He was in favour of 
a classic approach, namely, to deal solely with unilateral 
acts, to see to what extent a specific act of a state could, in 
certain circumstances, produce legal effects. However, he 
was also open to the idea of elaborating rules under which 
certain state conduct, in certain very clearly defined cir-
cumstances, could produce legal effects. exploring that 
domain might be fruitful, and Mr. Gaja’s informal pro-
posal might hold some promise. above all, however, the 
objective of the commission’s endeavours must be kept 
in mind: to draw the attention of states to the fact that, in 
certain circumstances, their statements or acts could pro-
duce legal effects, and that to engage in unilateral acts 
therefore entailed a certain degree of responsibility. 

27. Mr. BRoWnLie said his position was so far from 
that of all other members of the commission that he felt 
quite depressed. He was in the same state of mind as a 
cypriot colleague who, having heard the other side’s argu-
ments before the european court of Human Rights, had 
torn up his original speech and given another one. While 
he would not go quite that far, he did find it depressing 
that the commission was still discussing methodology, 
and needed to do so, even though it had been working on 
the topic since 1996. Yet another depressing fact was that 
everyone was using the conventional rubric of unilateral 
acts, even though the true subject of discussion was the 
conduct of states. 

28. He wished to express his sincere recognition of the 
extraordinary patience and fortitude shown by the special 
Rapporteur. He had been criticized, but had not always 
been given much help. the effort was a collective enter-
prise, however, and if it turned out to be a can of worms, it 
would not be the special Rapporteur’s can but that of the 
commission. 

29. He was greatly troubled by one preliminary is-
sue: the need for the commission to be consistent in the 
conduct of its business. the topic had been placed on its 
agenda in 1997, and the first report by the special Rap-
porteur had been considered in 1998. the topic had been 
given prominence in 2002 in the commission’s report to 
the General assembly on the work of its fifty-fourth ses-
sion,3 in which the discussion of the special Rapporteur’s 
fifth report was summarized at length. at its 2727th meet-
ing, on 30 May 2002, the commission had established an 
open-ended informal consultation, to be chaired by the 
special Rapporteur.4 thus, in 2002 there had been no in-
dication of any serious problems in the work on the topic, 
no suggestion that the commission was about to leave the 
charted path.

30. those historical facts had to be recalled in the light 
of the statements made at the previous meeting. Mr. 
koskenniemi had not formally proposed terminating 
the project, but all his reasoning had pointed in that direc- 
tion. it was somewhat disturbing that some members had 

3 Yearbook … 2002, vol. ii (Part two), chap. Vi.
4 Ibid., vol. i.

found his exposition to be seductive. the superficial at-
tractions of his position must be rejected, however, for two 
entirely independent reasons.

31. First, a change of position by the commission after 
the topic had been on its agenda for six sessions would 
convey the impression that the commission was unable 
to conduct its own affairs. second, Mr. koskenniemi’s 
case for dismissing unilateral acts on grounds of absence 
of coherence and lack of legal quality was weak. Mr. 
koskenniemi suggested that the informal transactions of 
states were of little significance and not worthy of the 
commission’s attention. that position was contradicted 
by a vast array of evidence and, quite simply, by the reali-
ties of international relations. 

32. nevertheless, whatever the intellectual and analytical 
problems, unilateral acts played a substantial role in state 
relations, as was demonstrated by a number of cases con-
sidered by icJ. in the Fisheries case, the United kingdom 
had long remained silent while the norwegian system of 
straight baselines had evolved, and it had been held bound 
by that system, even though that might have been thought 
anomalous under general international law. the Arbitral 
Award Made by the King of Spain on 23 December 1906 
case had concerned the not unimportant question of the 
validity of an arbitral award. in the Passage through the 
Great Belt case, there had been no Finnish protest in rela-
tion to the building of a bridge—a pity. the Nuclear Tests 
cases had turned on the French attitude to nuclear testing 
in the atmosphere. in the Corfu Channel case, the court 
had used as part of the evidence the “attitude” of albania. 
in the Military and Paramilitary Activities in and against 
Nicaragua case, reference had been made to the annual 
report of the court. in the Certain Phosphate Lands in 
Nauru case, it had been very important that, after inde-
pendence, the Head of state had made a number of repre-
sentations to australia about compensation for the taking 
of phosphate. the Temple of Preah Vihear case had been 
won on the basis of a map in annex i to the memorial of 
cambodia which had been in circulation in the negotia-
tions between the two states from 1908 to 1958. in the 
Delimitation of the Marine Boundary in the Gulf of Maine 
Area case, both sides had relied on forms of estoppel. 

33. those nine examples were by no means exhaustive, 
of course, and the argument that they reflected only the 
special world of icJ was not acceptable. they all reflected 
significant and recurrent phenomena of state relations. 
the court must not be treated as being in a special cat-
egory: it dealt with real problems faced by states, and it 
was very much a part of the real world. 

34. if the topic of unilateral acts was set aside on the 
basis suggested by Mr. koskenniemi, the commission 
would be ignoring doctrine, which was quite extensive. 
there was a respectable quantity of state practice as well. 
the commission would appear to be acting both arbitrari-
ly and arrogantly if those familiar and substantial materi-
als were set aside. 

35. the inevitable conclusion was that unilateral acts 
formed an area of legitimate legal concern, namely con-
duct of states that fell outside the concept of treaty mak-
ing. there were some extremely difficult problems, of 
course, such as the relationship of the topic to the law of 
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treaties, an analogy that was not at all helpful, as there 
was a major distinction between unilateral acts and trea-
ties. For treaties, there was a clear distinction between the 
determining or precipitating conduct—the making of the 
treaty—and the legal analysis of the consequences. For 
unilateral acts or conduct, the precipitating act or conduct 
was difficult to separate from the legal process of con-
structing the results.

36. a second problem was that the subject matter of 
unilateral acts was unusually susceptible to overlapping 
classifications. the Nuclear Tests cases were frequently 
discussed as a form of unilateral act or estoppel but could 
also be characterized, with some justification, as an ex-
ample of the operation of the principle of good faith. in 
paragraph 107 of the report, the special Rapporteur char-
acterized it as a promise. the ihlen declaration5 could be 
analysed in terms of an informal agreement, as Hambro 
had pointed out in a famous essay.6 a third problem was 
the question of informality, something Mr. koskenniemi 
had over-emphasized. the real question was not form but 
rather the conduct of states in the absence of a real treaty 
relationship. the fourth and perhaps most basic problem 
was that the concept of a unilateral act was too restrictive 
in several ways, since it was the context and the anteced-
ents that were legally significant. the fifth problem was 
whether there was a legal institution that corresponded to 
the concept of the unilateral act. that seemed to be a non-
question, or at most a very theoretical one. 

37. as to the awful question of methodology, the United 
kingdom had proposed an expository study, but, as Mr. 
addo had asked, where would it lead? He was not sure, 
but neither was he attracted by the draft articles approach. 
to come out with general principles in the form of treaty-
type articles did not seem to correspond to the nature of 
the subject matter. there should rather be an archipelago 
of topics, each to be studied on its own. He appreciated 
the efforts made by the special Rapporteur and others to 
pin down some principles and definitions, a necessary en-
terprise. an organizational question also arose: the Work-
ing Group was functioning, yet significant questions of 
methodology had not been addressed. that course of ac-
tion was bound to lead to difficulties. 

38. Finally, it seemed clear that recognition of states was 
a separate topic, not the one envisaged by the General as-
sembly when it had mandated the study of unilateral acts.7 
it consisted of two issues: What constituted recognition, 
and what were the criteria of statehood? the commission 
would be taking on appalling difficulties—indeed, acting 
beyond the agenda approved by the General assembly at 
its fifty-second session8—if it pursued the topic, although 
examples of recognition of states could certainly be used 
as part of the general analysis.

39. the main analytical point was that recognition, as 
a form of state conduct, was not confined to recognition 

5 see 2770th meeting, footnote 8.
6 see e. Hambro, “the ihlen declaration revisited”, in d. s. con-

stantopoulos et al., eds., Grundprobleme des internationalen Rechts: 
Festschrift für Jean Spiropoulos (Bonn, schimmelbusch, 1957), 
pp. 227–236.

7 see General assembly resolution 51/160 of 16 december 1996.
8 General assembly resolution 52/156 of 15 december 1997, 

para. 8.

of states. the ihlen declaration was an example of rec-
ognition, as was the annex i map in the Temple of Preah 
Vihear case. Unfortunately, in the discussion so far, there 
had been a general failure to distinguish political and le-
gal recognition or non-recognition. Political non-recogni-
tion could be illustrated by the refusal of the arab states 
to recognize israel, except when it was to be charged with 
breaches under article 2 of the charter of the United na-
tions. in the Loizidou case, the question had been whether 
the turkish Republic of northern cyprus qualified for 
recognition, and the european court of Human Rights 
had taken the view that it did not. that had been a form 
of legal non-recognition, although it could have political 
implications as well. the question of recognition of states 
was necessarily linked to the criteria of statehood, and that 
was not a legitimate part of the rubric of unilateral acts. 

40. Mr. GaLicki congratulated the special Rapporteur 
on his ambition to continue with a difficult topic despite 
all the difficulties and voices of criticism. in the light of 
the discussion in the commission and the sixth com-
mittee in 2002, he had presented a completely different 
approach, analysing mainly the institution of recognition 
and taking up such issues as the principal forms and char-
acteristics of acts of recognition and their validity, legal 
effects and application.

41. the sixth report revealed some rather surprising 
changes in the author’s attitude to the methods applied. He 
had previously been attempting to produce draft articles on 
specific matters such as the definition of unilateral acts, 
the capacity of states, the persons authorized to formulate 
unilateral acts, and so on, while planning to prepare other, 
more general ones, in keeping with the framework of the 
Vienna regime on the law of treaties. 

42. the report did not draw any conclusions about how 
to develop draft articles. on the contrary, the special Rap-
porteur seemed ready to abandon that approach in favour 
of less rigid guidelines. the approach now proposed, 
which seemed to contradict that outlined in the fifth re-
port, raised other issues and would entail a substantial 
amount of further study on unilateral acts. the special 
Rapporteur should be more consistent in his decisions on 
methodology. 

43. notwithstanding some of the doubts raised, he was 
in favour of continuing work on the topic, in keeping with 
the decision of the sixth committee as endorsed by the 
General assembly. the question was how to consolidate 
the results of the work done so far. in that connection, he 
welcomed the establishment of an ad hoc working group 
to assist the special Rapporteur in defining the scope 
of the topic for study. it was evident from the fifth and 
sixth reports and discussions thereon that in particular 
the concept of recognition and its relevance to unilateral 
acts needed to be more clearly defined. different forms of 
recognition—explicit, implicit, de jure, de facto—should 
be considered. Likewise, it should be remembered that 
not only states were “objects” of international recogni-
tion. What of governments, insurgents and belligerents? 
Given that the commission had early on refused to accept 
the proposal to consider the international recognition of 
states, the institution of recognition in the context of uni-
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lateral acts must be examined very carefully, with a very 
precise definition of its scope. 

44. it had also emerged from the discussion of the sixth 
report that there was an urgent need to define clearly the 
concept of unilateral acts. the commission was now suf-
fering the consequences of its failure to do so at an earlier 
stage. it was to be hoped that the ad hoc working group 
would remedy the situation, on the basis of formulas al-
ready agreed upon, where possible. Mr. Melescanu was 
right to say that the commission should first of all iden-
tify common features in the unilateral acts, understood as 
sources of international legal obligations, as stressed by 
Mr. economides. For practical reasons, the definition of 
unilateral acts should be rather restrictive, thereby provid-
ing a narrower but clearer scope for the study. 

45. an additional factor, one which seemed to be thwart-
ing attempts to create a unified concept of unilateral acts 
as sources of international obligations and must also be 
given due consideration, was the absence of a clear legal 
position on unilateral acts in domestic legislation. such 
uncertainty was one of the main reasons why unilateral 
acts were not more widely used by Poland, and the same 
might well apply to other countries.

46. Finally, to make headway on the topic and bring it 
to a successful conclusion the commission should under-
take more active study of state practice regarding unilat-
eral acts in general and cases of recognition as one form 
of those acts in particular. it might be the only means of 
establishing common principles that were not confined to 
acta sunt servanda or to a principle of good faith, thereby 
ensuring that the commission’s work would be effective 
and really useful for states. 

47. Mr. cHee said the special Rapporteur had done 
hard work in the sixth report but might have approached 
the subject differently. in order to simplify his task and de-
fine the scope of the study, he should have drawn a distinc-
tion between the institution of recognition and the regime 
of recognition of states and Governments, with a view to 
providing separate definitions. according to Jennings and 
Watts in Oppenheim’s International Law,9 recognition 
involved acceptance by the state of any fact or situation 
occurring in its relations with other states. However, in 
the context of recognition of states and Governments, it 
must be distinguished from a looser use of the term con-
veying mere acknowledgement or cognizance of an ex-
isting situation. those two issues were dealt with under 
separate headings in most textbooks on international law, 
including Oppenheim’s International Law, which listed 
four categories of unilateral acts: declaration, notifica-
tion, protest and renunciation.

48. the best definition of a unilateral act of declaration 
was to be found in the Nuclear Tests cases (Australia v. 
France) and (New Zealand v. France). according to icJ, 
“When it is the intention of the state making the declara-
tion that it should become bound according to its terms, 
that intention confers on the declaration the character of a 
legal undertaking, the state being thenceforth legally re-
quired to follow a course of conduct consistent with the 
declaration. an undertaking of this kind, if given publicly, 

9 see 2759th meeting, footnote 9.

and with an intent to be bound, even though not made 
within the context of international negotiations, is binding. 
in these circumstances, nothing in the nature of a quid pro 
quo nor any subsequent acceptance of the declaration, nor 
even any reply or reaction from other states, is required 
for the declaration to take effect, since such a requirement 
would be inconsistent with the strictly unilateral nature 
of the juridical act by which the pronouncement by the 
state was made” [p. 267, para. 43, and p. 472, para. 46, 
respectively].

49. as to other cases mentioned in the report, attention 
should be drawn to the statement in paragraph 21 that the 
ihlen declaration recognized a situation, but also contained 
a promise and even a renunciation. He pointed out that the 
ihlen declaration had been made in response to the danish 
Minister’s intervention requesting norway to refrain from 
making any difficulties in the settlement of the Greenland 
question in return for denmark’s readiness to concede in 
the spitzbergen question. the declaration had thus been 
made as a reply, as a bilateral commitment between the 
two countries. it was neither a unilateral promise nor a 
one-sided renunciation. the interdependence of bilateral 
transactions had been noted by PciJ, which considered 
it beyond dispute that a reply of that nature given by the 
Minister of Foreign affairs in response to a request by the 
diplomatic representative of a foreign power on a question 
falling within his province was binding upon the country 
to which the Minister belonged. 

50. Judging from the last sentence of paragraph 99 of 
the report, the special Rapporteur seemed to accept the 
persistent objector rule in customary international law. 
although the rule, which was based on lack of consent by 
the persistent objector, was accepted by many academics, 
in practice there had been only two cases decided by icJ 
on the rule: the Asylum case (1950) and the Fisheries case 
(1951). in the former, the court had denied the applica-
tion of a special custom among Latin american countries, 
pointing out that even if the special custom had existed, 
it was not applicable to Peru, which had persistently op-
posed application of it. in the latter case, the court had 
denied the United kingdom’s claim to the 10-mile rule 
applicable at the entrance to the Bay of norway as part 
of customary international law, stating that, since norway 
had persisted in its opposition to the 10-mile rule, it had 
been immunized from applying it. d’amato noted that 
those two cases raised issues of special custom rather than 
general custom.10 

51. clearly, the persistent objector rule hindered the 
evolution of international law that was required to keep 
pace with the developments of a changing world. For in-
stance, Grotian principles on the freedom of navigation 
and fishing on the high seas had recently undergone dras-
tic changes, those areas now being subject to an array of 
new international regulations. one example of the futility 
of the persistent objector rule in the development of in-
ternational relations was the expansion of the jurisdiction 
of the coastal state’s seaward limit from 3 to 12 miles for 
the territorial sea and 12 to 200 miles for the exclusive 
economic zone—a change initially resisted but gradually 
accepted by Japan, the United kingdom and the United 

10 see a. d’amato, “the concept of special custom in international 
law”, AJIL, vol. 63 (1969), pp. 211–223, especially p. 212.
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states as an inevitable evolution of the law of the sea. a 
further example of the evolution of international law was 
where states assumed new obligations to prevent harm 
to the environment. according to Jonathan charney, the 
persistent objector rule was at best only of temporary or 
strategic value in the evolution of the rule of international 
law, unless one really believed that states had the inde-
pendence to freely grant or withhold their consent to rules 
of customary international law.11 

52. the special Rapporteur should persevere with his 
work, which, with the assistance of members, would rep-
resent the work of the commission as a whole. 

53. Mr. kaBatsi commended the special Rapporteur 
on his efforts to tackle such a complex and unwieldy sub-
ject. Unquestionably, unilateral acts did exist and some-
times entailed legal obligations, and there was ample ma-
terial on the subject in the form of academic articles and 
court decisions. the problem was how to identify com-
mon features with a view to establishing a set of rules 
allowing for subsequent codification. in that connection, 
the suggestions made included how and by whom such 
acts were formulated and conditions for their validity and 
revocation.

54. despite the fact that little progress had been made 
since 1997, every year the sixth committee had encour-
aged the commission to continue its work, and, as the spe-
cial Rapporteur underlined in paragraph 1 of the report, 
irrespective of the outcome, the study must be completed. 
Yet it could not be said that no progress had been made, 
as was borne out by Mr. Melescanu’s comparison with the 
second report and the survey on relevant academic work 
and court decisions. to be sure, more information on state 
practice would be welcome and he looked forward to a 
greater response from states in that regard. Perhaps the 
report would have been better received if it had dealt with 
the issue of recognition more generally in the context of 
unilateral acts in international law, rather than focusing 
specifically on the concept of recognition itself. He hoped 
that with the assistance of the ad hoc working group the 
special Rapporteur would find the best way forward. He 
shared the optimism of other members of the commis-
sion like Mr. Mansfield, who believed in the viability of 
the topic.

Mr. Melescanu (Vice-Chair) took the Chair.

55. Mr. koLodkin said that, although he had previ-
ously regarded the topic of unilateral acts with a degree of 
scepticism, the content of the sixth report and the estab-
lishment of the ad hoc working group gave rise to some 
optimism. 

56. Mr. koskenniemi’s assertion that there was no such 
institution as unilateral acts of states, and that hence it 
could not constitute a subject for the codification of in-
ternational law, might seem radical. Yet it was surely more 
realistic than the view that it would be possible to produce 
a set of draft articles. even were such a text to be sub-
mitted to states, there must be some doubt as to whether 

11 see J. i. charney, “the persistent objector rule and the develop-
ment of customary international law”, BYBIL, 1985, vol. 56, pp. 1–24, 
at p. 24.

it would advance any further. a law on unilateral acts of 
states could hardly be regarded as being on the same level 
as the law of international treaties. Unilateral acts, in most 
cases at least, were far more political expressions of will 
than were international agreements: they were not a result 
of negotiations, every stage of which was regulated by 
international law. they were therefore significantly more 
flexible than international agreements and, by the same 
token, could not be as stable.

57. some general principles could nonetheless be dis-
cerned. While noting that the nature of unilateral acts 
could only be fully grasped on the basis of the peculi-
arities displayed by their various types, Wilfried Fiedler 
had acknowledged that some general criteria could be per-
ceived.12 to identify such criteria, a comparative analysis 
would be required: various types of unilateral acts would 
need to be examined. He therefore welcomed the special 
Rapporteur’s avoidance of any attempt to formulate gen-
eral provisions and to take as his focus in the sixth report 
one type of act, that of recognition. 

58. the report must clearly be regarded as merely the 
first approach to the topic of recognition. it was his im-
pression that the special Rapporteur had not attempted 
to bring forward any specific features of recognition as a 
unilateral act for the purpose of comparing them with the 
features of other unilateral acts, but had sought rather to 
fit recognition into the general framework already estab-
lished in his previous reports. Recognition should, how-
ever, be considered only to the extent that it was expressed 
as a unilateral act. Recognition through or as a result of 
the establishment of diplomatic relations or other agree-
ments should not find a place in the report. that also ap-
plied to recognition as the result of a decision by an inter-
national organization, if indeed such a decision amounted 
to recognition. the special Rapporteur had himself im-
posed that restriction. it was therefore unclear why he had 
included paragraphs 28–31 and 36, which dealt with acts 
of recognition that were not unilateral. it was possible that 
recognition merited a study of its own, but only as a sepa-
rate topic. 

59. the special Rapporteur rightly pointed out, in para-
graph 46 of his report, that there was no norm of general 
international law that required states to formulate an act 
of recognition, which reflected the discretionary nature 
of recognition. He doubted that, when a state voted for 
the admission of another state to the United nations, it 
was bound by that vote and could not withdraw its recog- 
nition at a later date. Mr. economides and Ms. Xue had 
spoken about the situation in which states, although vot-
ing for the admission of a new member, continued not to 
recognize the state concerned. such votes were, however, 
the result of political considerations, above all; they had 
nothing to do with international law. all states were aware 
of the political nature of voting in the General assembly, 
so there were no grounds for claiming legal precedence 
or for evoking estoppel. on the other hand, the unilateral 
act of recognition was also used above all as a political 
instrument. 

12 see W. Fiedler, “Unilateral acts in international law”, in R. 
Bernhardt, ed., Encyclopedia of Public International Law, vol. iV 
(amsterdam, elsevier, 2000), pp. 1018–1022.
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60. it was becoming ever clearer that recognition of a 
state involved not only the traditional considerations—
possession of territory, settlement, effective government 
and independence in international relations—but also a 
host of others. thus, the new independent states of eu-
rope had been recognized, but the taliban had not. More- 
over, recognition was increasingly accompanied by purely 
political criteria or conditions.

61. if recognition was regarded as a political act, doubt 
must hang over the special Rapporteur’s assertion that the 
modification, suspension or revocation of an act of rec-
ognition was possible only if it was provided for by the 
act itself, with the agreement of the addressee or under 
the conditions outlined in paragraphs 121–123. Mr. du-
gard had asked whether recognition could be withdrawn 
in the case of failed states. it was worth looking at some 
other hypothetical examples. the report stated that admis-
sion to the United nations was an act of recognition, or its 
equivalent. However, what was the situation where a state 
was excluded from the United nations or had its mem-
bership rights suspended? if the unilateral recognition 
was hedged round with various political conditions and 
if, following the recognition, the state stopped observing 
them, could the recognition be withdrawn? Moreover, the 
state that had formulated conditions for recognition as a 
unilateral act could change those conditions, cancelling 
some or adding others. it would be remembered in that 
context that, in the Military and Paramilitary Activities 
in and against Nicaragua case, icJ had said that the right 
to change or withdraw was inherent in any unilateral act 
of a state.

62. although basically a political act, recognition none-
theless gave rise to legal effects. the assertion—even 
within the commission itself—that recognition was of a 
purely declaratory nature was therefore open to question. 
Various forms of recognition should be examined from 
various points of view. For example, in the 1990s, there 
had twice arisen the question of the recognition of two 
states that were claiming to be continuing the personality 
of the preceding states. He had in mind the recognition 
of the Russian Federation as the continuing state of the 
soviet Union and the Federal Republic of Yugoslavia as 
that of the socialist Federative Republic of Yugoslavia. 
although the circumstances were similar, Russia’s status 
had been recognized, while that of the Federal Repub-
lic of Yugoslavia had not. the legal effects of continuity 
had therefore arisen only for the Russian Federation. in 
that case, recognition—in what had been a basically po-
litical act, as had been the non-recognition of the Federal 
Republic of Yugoslavia as the continuing state of the 
socialist Federative Republic of Yugoslavia—had had a 
clearly constitutive effect. Much remained to be said on 
the question of whether recognition was declaratory or 
constitutive, and it was regrettable that the report only 
contained arguments in favour of the former approach.

63. Finally, the special Rapporteur was right in saying, 
in paragraph 8, that a decision on the final form to be 
taken by the outcome of the commission’s work would 
facilitate progress. in his view, the commission’s conclu-
sions could not be fitted into the rigid framework of draft 
articles.

Mr. Candioti resumed the Chair.

64. Mr. sePÚLVeda said that the report represented 
a praiseworthy effort to systematize a topic that had been 
extraordinarily elusive, owing to its complexity: indeed, 
within the commission itself there was considerable dis- 
agreement as to the nature and scope of unilateral acts. it 
was difficult even to achieve any shared understanding of 
the definition of such acts or their essential elements. the 
problem had been compounded by the paucity and limited 
nature of government contributions. it was therefore es-
sential for the commission to look into state practice, on 
which much had been written, and at the same time take 
into consideration the judgements of international courts. 
it was clear from the report that some progress had been 
made, but it would have been advisable to make more use 
of such judgements, both those mentioned in the report 
and others, as could be relevant to the topic. an examina-
tion of decisions by national courts could also be helpful, 
such as those delivered in courts in the United kingdom 
and the United states concerning recognition in relation 
to the civil war in spain or the soviet Union. He also drew 
attention to the Sabbatino case in the United states, which 
had related to the recognition of the Government of Fidel 
castro.

65. He welcomed the establishment of the ad hoc work-
ing group, which could bring together all the elements for 
a definition of unilateral acts and streamline the organiza-
tion of the commission’s work. the first few meetings of 
the group had already shown the success of such a pro- 
cedure. the main question to be considered was the legal 
effects of unilateral acts, which had three central elements: 
the manifestation of consent by a state; the creation of in-
ternational rights and duties; and the repercussions of the 
first two elements.

66. as icJ had said in the Nuclear Tests cases, such 
consent must be of an autonomous nature: no counterpart 
was required to produce a legal effect, although an object-
ing state might, of course, formulate a protest addressed 
to one or more states, indicating its intention to repudiate 
or not to accept the legal consequences of a unilateral act. 
Hence there was a paradox between the autonomy of the 
act and the potential questioning of it. 

67. as to the question of establishing rules for general 
application, he believed that, although few, unilateral acts 
had enough common denominators for the commission’s 
purposes. it would, however, be essential to establish spe-
cific rules for each category of act, including recognition, 
promise, protest and waiver. a harder task would be to 
classify the effects of unilateral acts, for they often could 
not be pigeonholed. the recognition of belligerency and 
insurgency—if that strange and anachronistic institution 
still existed, given that it had been invented as a means 
of establishing some south american states in the early 
1900s—fell into a different category again. of particular 
interest would be state practice with regard to territorial 
changes. 

68. certain aspects of the report should be thoroughly 
reviewed, especially paragraphs 17–67. the different 
categories of recognition were jumbled up and it was 
hard to sort them out. the same went for the section on 
legal effects (paras. 82–108): the extended discussion on 
whether recognition was declaratory or constitutive over-
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shadowed the more important question of the legal effects 
themselves. 

69. clarification was required on a number of specific 
points. First, the link between unilateral acts and admis-
sion to membership of the United nations and other in-
ternational organizations should be established. Follow-
ing debates in the General assembly in the 1950s, in 
an advisory opinion icJ had reaffirmed the criteria set 
out in the charter of the United nations. the question re-
mained, however, whether states that voted for a given 
admission were thereby bound or whether an additional, 
independent act of political will was needed to give legal 
effect to the vote.

70. second, state practice concerning recognition of 
Governments and the establishment or withdrawal of dip-
lomatic or consular relations needed to be determined. 
some states maintained diplomatic relations without 
formally recognizing a government. the question was 
whether that practice had replaced recognition or whether 
examples of such non-recognition were isolated. 

71. third, the question of the recognition of belliger-
ency, insurgency and neutrality should be cleared up. the 
three categories of recognition had been modified and 
expanded since 1945 through the codification of interna-
tional humanitarian law, but the nature of unilateral acts in 
that context needed to be determined. 

72. Fourth, in the nineteenth and twentieth centuries a 
distinction had been introduced between de jure and de 
facto governments. He wondered whether that distinction 
held good and whether the effects of unilateral acts were 
the same as in the past. 

73. More research was required on state practice con-
cerning the recognition or non-recognition of territorial 
changes. the topic was of particular importance given 
the radical transformation in the world’s borders since 
1945. the principles on which states based their practice 
should be determined, and the inherent contradiction 
between the permissibility of force and the institution of 
non-recognition of territorial changes should be exam-
ined. 

74. Further consideration should be given to the legal 
basis for unilateral acts: the reasoning that gave states le-
gitimacy to undertake such acts. again, a survey of the 
nature and scope of the concept of “good faith” would 
be welcome. Finally, thought should be given to whether 
unilateral acts only imposed obligations or whether they 
also gave rights.

75. Mr. BRoWnLie said that the commission should 
not be wasting its time discussing a subject that was not 
on its agenda. indeed, recognition of states and Govern-
ments, or belligerency, neutrality and other such topics, 
could not be discussed without a consideration of the sub-
stance of the matter to which that recognition related. the 
General assembly had not put those topics on the agenda, 
and their discussion raised a serious question about the 
conduct of persons who might decide to stay away from 
plenary meetings when such topics were discussed. Mean-
while, the commission was moving ever further away 
from the subject on the agenda.

76. the cHaiR recalled that, at the previous session, 
the commission had agreed that the special Rapporteur 
would consider the topic of recognition. it was important 
for all views on the matter to be heard. 

The meeting rose at 1.05 p.m.
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Unilateral acts of States (continued) (A/CN.4/529, 
sect. C, A/CN.4/534,� A/CN.4/L.646)

[agenda item 5]

sixth report oF the special rapporteur (concluded)

1. the cHaiR invited the members of the commission 
to continue their consideration of the special Rapporteur’s 
sixth report on unilateral acts of states (a/cn.4/534).

2. Mr. keMicHa said that, with hindsight, the scepti-
cism with which the commission had welcomed the sixth 
report on unilateral acts of states seemed exaggerated, to 
say the least. it could be explained by the newness and 
complexity of the subject matter, but also possibly by the 
special Rapporteur himself, who had initially given the 
impression in his report that he had some doubts about the 
feasibility of the topic. He had referred to statements by 
representatives of states in the sixth committee and also 
by members of the commission as justification for the ap-
proach he had adopted of focusing in the report on a par-
ticular type of unilateral act—the recognition of states.

3. By means of that example, the special Rapporteur 
had attempted to illustrate, sometimes easily but more of-
ten with great difficulty, that the act of recognition lent it-
self to codification through the simple technique of trans-
posing the Vienna regime on the law of treaties, details of 
which he had given throughout the sixth report. one could 

1 Reproduced in Yearbook ... 2003, vol. ii (Part one).
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