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68. the importance of the work of the committee on 
nationality could not be overemphasized. the council of 
europe had been involved in the issue for a great many 
years: the convention adopted in the 1960s had become 
somewhat out of date, and a new convention had been 
opened for signature several years ago. a protocol to that 
convention was now being drafted, an effort to which Mr. 
Mikulka had made a very useful contribution.

69. as a representative of the council of europe, it 
was not his place to comment on the relations between 
the council and the european Union. the draft european 
convention was certainly a welcome initiative, however.

70. Mr. BenÍteZ (secretary of the ad Hoc commit-
tee of Legal advisers on Public international Law of the 
council of europe, observer for the council of europe), 
replying to the question about the council’s work on im-
munities of states, said that caHdi would be considering 
the outstanding issues in mid-september 2003 as a practi-
cal contribution to the preparations for the discussions at 
the sixth committee of the General assembly. the pilot 
project on state immunities was in the second stage of 
implementation. 

71. the european convention for the Peaceful set-
tlement of disputes provided a well-regulated frame-
work for inter-state dispute settlement. as had just been 
pointed out, there had been an increase in the number of 
signatories to certain specific conventions as a result of 
the enlargement of the council of europe. caHdi, like 
other steering committees and ad hoc committees of the 
council, had been asked to review the operation of the 
international instruments under its responsibility. accord-
ingly, for the past five years it had been systematically 
reviewing the impact of european conventions in the field 
of public international law with a view to recommending 
to new member states of the council whether to accede 
to them or not, the ultimate objective being the efficient 
functioning of the conventions. caHdi had been receiv-
ing progress reports by countries that were working out 
bilateral agreements under the Rome statute of the inter-
national criminal court, enabling it to review the situa-
tion periodically. the exercise had been extremely useful 
in that the legal advisers who were members of caHdi 
were able to speak very frankly about their concerns. 

72. the european convention on the suppression of 
terrorism had not criminalized the act of terrorism but 
sought to depoliticize it for the purposes of extradition. 
the review committee had been asked, not to develop a 
new instrument, but rather to review the existing one. it 
had decided first of all not to change the nature of the 
convention, which the introduction of a definition of ter-
rorism would certainly have done. it had borne in mind 
the definition adopted by the european Union, on the 
understanding that that could not be incorporated at that 
time as it was part of a criminalizing exercise. the defini-
tion would certainly be included now as part of the devel-
opment of a comprehensive convention on terrorism. 

73. as for article 5 of the european convention on the 
suppression of terrorism and possible exceptions to the 
obligation to extradite, the list was not exhaustive. at the 
request of the Parliamentary assembly, for the purpose 
of highlighting the grounds for refusal to extradite, the 

council of europe had decided explicitly to enlarge the 
list of such grounds. as a result of the entry into force of 
the amending protocol, the original convention would be 
open to the signature of non-member states of the coun-
cil, which were not bound by the provisions of the eu-
ropean convention on Human Rights or of its Protocols. 
since the list was not exhaustive, however, a state party 
could refuse extradition on other human rights grounds. 

74. the cHaiR thanked the representatives of the coun-
cil of europe for the very important information provided 
and reiterated the commission’s interest in continuing 
dialogue with that institution.

The meeting rose at 1.10 p.m.

2778th MEETING

Tuesday, 22 July 2003, at 10 a.m.

Chair: Mr. enrique candioti

Present: Mr. addo, Mr. al-Baharna, Mr. al-Marri, 
Mr. Baena soares, Mr. Brownlie, Mr. chee, Mr. 
comissário afonso, Mr. daoudi, Mr. dugard, Mr. 
economides, Ms. escarameia, Mr. Fomba, Mr. Galicki, 
Mr. kabatsi, Mr. kamto, Mr. kateka, Mr. kemicha, 
Mr. kolodkin, Mr. koskenniemi, Mr. Mansfield, 
Mr. Matheson, Mr. Melescanu, Mr. Momtaz, Mr. 
niehaus, Mr. opertti Badan, Mr. Pambou-tchivounda, 
Mr. Rodríguez cedeño, Ms. Xue, Mr. Yamada.

Shared natural resources (A/CN.4/529, sect. G, 
A/CN.4/533 and Add.��)

[agenda item 9]

First report oF the special rapporteur 

1. Mr. YaMada (special Rapporteur), introducing his 
first report on shared natural resources (a/cn.4/533 and 
add.1), explained that it was a preliminary report that 
was intended to provide background on the topic and seek 
guidance from the commission on the future course of 
the study.

2. the topic of shared natural resources had been in-
cluded in the commission’s programme of work in 2002.2 

1 Reproduced in Yearbook … 2003, vol. ii (Part one).
2 Yearbook … 2002, vol. ii (Part two), p. 11, para. 20, and p. 100, 

para. 518 (a).
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He had prepared a discussion paper3 for consideration 
in informal consultations during the second part of the 
fifty-fourth session, in 2002. the paper had been based 
on the syllabus prepared by Mr. Rosenstock and included 
in the report of the commission to the General assembly 
on the work of its fifty-second session.4 He had proposed 
to cover three kinds of natural resources under the topic: 
confined groundwater, oil and gas. they had the common 
features of being underground resources, moving across 
borders—and thus falling into the category of “shared” 
resources—and usually being non-renewable. He had ex-
cluded other resources such as minerals, which were not 
usually considered shared resources, and marine fauna 
and flora, land animals and birds, which were already sub-
ject to many global and regional arrangements and would 
be more appropriately dealt with in other contexts. He had 
also proposed adopting a step-by-step approach, first tak-
ing up groundwater and later proceeding to oil and gas 
after at least a preliminary stage of work on groundwater. 
the decision whether to adopt a separate set of rules for 
oil and gas could be taken at a later stage. He had pro-
posed the timetable of work contained in paragraph 4 of 
his first report.

3. Members who had taken part in the informal consul-
tations had generally supported the approach he had sug-
gested in his discussion paper. no discussion had been 
held in plenary on the topic itself, aside from the adop-
tion of the work programme contained in the report of the 
commission to the General assembly on the work of its 
fifty-fourth session.5 during the debate in the sixth com-
mittee in 2002, very few delegations had commented on 
the topic. those who had done so had generally supported 
its study. two critical views had been expressed, however. 
according to the first, it was open to question whether the 
title was appropriate. the concept of “shared” resources 
was a matter of concern to some delegations in connection 
with the concept of permanent sovereignty over natural 
resources, and all the more so in the case of oil and gas. 
the title had nevertheless been officially approved by the 
General assembly.6 the second view was that the topic 
should be limited to the study of groundwater as a com-
plement to the work already done on international water-
courses. according to that view, expressed by the delega-
tion of the United states, oil and gas were not ripe for 
consideration, and an effort to extrapolate customary law 
from divergent practices with respect to those resources 
would not be productive. since he was taking a step-by-
step approach, starting with groundwater, he saw no need 
to alter the work programme at the current stage.

4. the commission had first dealt with the problem 
of shared natural resources when codifying the law of 
the non-navigational uses of international watercourses. 
although its main focus had been on surface waters, 
the fourth special Rapporteur on the topic, Mr. Mccaf-
frey, had included in his seventh report a detailed study 
on groundwaters, emphasizing their large quantity, their 
mobility and their relations with surface waters.7 He had 

3 iLc (LiV)/ic/snR/WP.1.
4 Yearbook … 2000, vol. ii (Part two), annex, pp. 141–142.
5 Yearbook … 2002, vol. ii (Part two), para. 520, pp. 100–102.
6 General assembly resolution 57/21, para. 2.
7 Yearbook … 1991, vol. ii (Part one), document a/cn.4/436, 

paras. 8–58.

been in favour of including groundwater in the scope of 
the draft convention, but, after discussing that idea, the 
commission had finally agreed to include only those 
groundwaters which were related to surface waters. the 
previous special Rapporteur, Mr. Rosenstock, had re- 
opened the issue of groundwater on second reading. He 
had contended that confined groundwater should be in-
cluded in the scope of the draft convention because of the 
recent trend towards the adoption of an integrated approach 
to the management of water resources. He had been con-
vinced that the principles and norms applicable to surface 
waters and related groundwaters were equally applicable 
to unrelated confined groundwaters. in his view, a few mi-
nor changes to the draft would have achieved the wider 
scope. the proposal had been the subject of extensive 
discussions in 1993 and 1994 that had indicated that the 
views of members were sharply divided. those who had 
not supported the proposal had said that they did not see 
how “unrelated” groundwaters could be envisaged as part 
of a system of waters that constituted a unitary whole. in 
the end, the commission had decided not to include unre-
lated confined groundwaters in the scope of the draft con-
vention and had adopted draft article 2,8 as formulated in 
the text adopted on first reading,9 with one minor change. 
the definition of “watercourse” contained in draft article 
2, subparagraph (b), was now article 2, subparagraph (a), 
of the convention on the Law of the non-navigational 
Uses of international Watercourses. those members who 
had not accepted Mr. Rosenstock’s proposal had neverthe-
less agreed that a separate study was warranted in view 
of the fact that groundwaters were of great importance 
in some parts of the world and that the law relating to 
confined groundwater was akin to that governing the ex-
ploitation of natural resources, particularly oil and gas. 
the commission had also adopted at its forty-sixth ses-
sion and submitted to the General assembly a resolution 
on confined transboundary groundwater,10 reproduced in 
paragraph 15 of the first report, in which it recognized 
the need for continuing efforts to draft rules pertaining 
to confined transboundary groundwater and commending 
states to be guided by the principles contained in the draft 
articles, where appropriate.

5. it was against that background that he proposed to 
cover the topic. He had the impression that Mr. Rosenstock 
had thought that the principles embodied in the conven-
tion on the Law of the non-navigational Uses of interna-
tional Watercourses would be mostly applicable to con-
fined transboundary groundwaters. to ascertain whether 
that was so or whether a new set of rules or adjustments 
would be required, it was necessary to find out what ex-
actly those groundwaters were. their uses, state practice 
in their management, contamination, conflicts and exist-
ing domestic and international legal norms would have 
to be examined. the work of Mr. sreenivasa Rao on the 
topic of international liability for injurious consequences 
arising out of acts not prohibited by international law, 

8 the final text of the draft articles on the law of the non-navigational 
uses of international watercourses appears in Yearbook … 1994, vol. ii 
(Part two), pp. 89–135, para. 222.

9 Yearbook … 1991, vol. ii (Part two), para. 59, p. 66.
10 Yearbook … 1994, vol. ii (Part two), p. 135.
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particularly the prevention aspect,11 was very relevant to 
the study of the topic.

6. it was precisely to gain knowledge of confined trans-
boundary groundwaters that he had prepared an adden-
dum to his first report which was intended as a techni-
cal and reference paper. it was based on the contributions 
of several groundwater experts who were involved in the 
international efforts now being organized to manage that 
important resource, principally within the framework of 
the internationally shared aquifer Resources Manage-
ment Programme. in retrospect, he felt that the commis-
sion had taken a wise decision to conduct a separate study 
of confined groundwaters as opposed to surface waters. 
He now believed that the understanding that Mr. Mccaf-
frey and Mr. Rosenstock had had of groundwaters had 
not been entirely correct. Groundwaters and surface wa-
ters both originated in precipitation, but that was where 
their similarity ended. ninety-nine per cent of all fresh 
water on earth was underground, so Mr. Mccaffrey had 
been right to say that groundwaters were more impor-
tant than surface waters. Groundwaters were the world’s 
most commonly extracted raw material. since hydro- 
geology was still a young science, little was known of the 
hidden treasure that was groundwater resources except 
that it took years to recharge them when depleted and that 
most, but not all (as was erroneously stated in paragraph 
20 of the report), were not renewable. When groundwater 
was contaminated, it remained so for much longer than 
surface water. another difference was that a great many 
human activities that took place on the surface could have 
adverse effects on groundwater. that might mean that the 
commission must consider regulating activities other than 
uses in the case of groundwater.

7. the commission was supposed to be dealing with 
groundwater not covered by the convention on the Law of 
the non-navigational Uses of international Watercourses. 
He had decided to use the phrase “confined transboundary 
groundwater” for the time being, as that was the terminol-
ogy used by the commission in its 1994 resolution. the 
word “confined” was used to mean “unrelated” to surface 
waters. While that concept was perfectly understandable 
in the abstract, it was quite difficult to know in practice 
which aquifers were related to surface waters. one must 
also note that hydrogeologists used the term “confined” 
in the sense of a pressurized aquifer. For them, a shal-
low aquifer was not confined, whereas a fossil or deep un-
derground aquifer was confined. the commission might 
have to find terminology that could be readily understood 
by groundwater experts and administrators. the defini-
tion of the scope also called for more detailed study. even 
though it might be difficult for members to comment on 
the report because of its preliminary nature, he would 
greatly appreciate their providing him with guidance for 
pursuing his study.

8. Mr. MansFieLd thanked the special Rapporteur 
for his first report, which he had found very informative. 
He supported the decision to proceed along the lines sug-
gested in paragraph 4 of the report, including the time- 

11 For the text of the draft preamble and 19 draft articles on preven-
tion of transboundary harm from hazardous activities adopted by the 
commission at its fifty-third session, see Yearbook … 2001, vol. ii 
(Part two), pp. 146–148, para. 97.

table contained therein. the only reservation he had in 
that regard was that, as the special Rapporteur himself 
suggested at the end of paragraph 5, the study on ground-
water might take longer than initially envisaged.

9. in reading the addendum to the first report, he had 
come to the recognition that the subject was much more 
complicated than it seemed. He had little doubt, however, 
that the subject of confined groundwater resources was 
of the greatest importance, not just for states that shared 
such resources, but more generally for the international 
community as a whole because of the long-term implica-
tions for international peace and security. He supported 
the special Rapporteur’s view that it was important to un-
derstand exactly what was and what was not covered by the 
phrase “groundwater resources” before trying to develop 
legal norms that could be understood and implemented by 
experts and managers. He had found it interesting, for ex-
ample, that the definition of the word “confined” given by 
the commission in the past, namely, as meaning ground-
water that was “unrelated” to surface water, differed from 
the definition used by hydrogeologists, who considered a 
“confined aquifer” to be an aquifer stored under pressure. 
the terminological clarifications provided by the spe-
cial Rapporteur in the addendum to the report justified 
his careful approach of gathering the necessary technical 
information and expert assistance before proceeding to 
define the scope of the subject and proposing a number 
of approaches to it.

10. it might well be the case, as was suggested in para-
graph 20 of the first report, that almost all the principles 
embodied in the convention on the Law of the non- 
navigational Uses of international Watercourses would 
prove to be applicable to confined transboundary ground-
water, but that did not mean that the commission should 
not first gain a full understanding of the differences be-
tween such groundwaters and other types of water bodies. 
the special Rapporteur had pointed out at least two such 
differences: the fact that confined transboundary ground-
waters were generally not renewable in the same way as 
surface waters and the fact that it was not just the use of 
groundwaters that needed regulating, but also any activi-
ties that might adversely affect their quality. the adden-
dum to the report, however, suggested that it might prove 
necessary to make further distinctions within the category 
of confined transboundary groundwater and that special 
standards might be appropriate in the case of fossil aqui-
fers, for example. 

11. the truly appalling statistics quoted by the special 
Rapporteur in paragraph 21 of the report, especially the 
number of infants who died every day as a result of un-
safe water in developing countries, showed that the world 
was moving towards a water crisis, which both enhanced 
the importance of transboundary water resources and in-
creased the potential for harm as a result of the misman-
agement or pollution of such resources. the special Rap-
porteur’s preliminary analysis of shared aquifers under 
pressure from cross-border pumping or pollution in the 
addendum indicated that there might be significant differ-
ences between the factors that needed to be taken into ac-
count in different areas, which would tend to confirm that, 
as was stated in paragraph 24 of the report, the commis-
sion needed, in order to formulate rules regulating con-
fined transboundary groundwater, an inventory of such 
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resources worldwide and some analysis of their different 
regional characteristics. it was obviously difficult and, in 
any case, premature to make any firm recommendations 
about the standards that the commission should seek to 
develop. two general points could be made, however. 
First, the information contained in the addendum clearly 
showed that, owing to their vulnerability, groundwaters 
should be regulated by stricter international standards 
of use and pollution prevention than those applying to 
surface waters. second, the situation was likely to have 
no legal solution as such. the “solution” would involve, 
rather, a complex mix of political, social and economic 
considerations and processes, the success of which would 
largely depend on the depth and breadth of understand-
ing by peoples and their leaders of the vulnerability of 
such resources and the interrelationship between all ac-
tions taken in respect of them. the commission’s role was 
therefore not to create some prescriptive set of rules, but 
to endeavour to construct a regime to encourage states to 
recognize their interdependence with regard to groundwa-
ter and to work together to identify ways in which they 
could obtain the appropriate assistance and techniques 
for resolving any disagreements that might arise as they 
worked through the complex process of managing and 
using such resources.

12. Mr. oPeRtti Badan said he agreed with the 
special Rapporteur that the commission had been right 
to decide that transboundary groundwater should be the 
subject of a separate regime. the topic should be con-
sidered as being a subject in its own right, in terms both 
of regulation and of principles. He greatly doubted that 
the principles embodied in the convention on the Law of 
the non-navigational Uses of international Watercourses 
could apply to groundwater. He was also doubtful about 
the title, which raised the question of who the parties to 
the shared resources were, as well as the question whether 
the topic included oil and gas or was restricted to water 
resources. it was all the more important to settle the prob-
lem of terminology since hydrogeology, as a science, was 
barely 50 years old.

13. at the end of the report, the special Rapporteur 
recommended that the commission should study the 
socio-economic importance of groundwater, state prac-
tice with regard to use and management, contamination 
and measures to prevent it, cases of conflicts and, last, do-
mestic legislation and international agreements on man-
aging such resources. existing international agreements, 
however, related only to management and contained no 
binding provisions that would affect the ownership or ex-
ploitation of such resources. it might therefore be wiser to 
avoid an excessively all-embracing, universalist approach 
that failed to take sufficient account of the basic sources 
found in regional practice.

14. article 2, subparagraph (d), of the convention on the 
Law of the non-navigational Uses of international Water-
courses, which acted as a point of reference, recognized 
the role of regional economic integration organizations. 
the provision lent legal support to the transfer to such 
organizations of competence in various areas, including 
the legal aspects, at the regional level, of prospecting and 
using groundwater. 

15. the world water crisis mentioned in paragraph 21 
of the report raised the question of whose responsibility it 
should be to establish the institutional, legal and technical 
framework required to ensure the good management and 
maintenance of water resources. in the case of oil and gas, 
the responsibility belonged to the state in whose territory 
the resources were found, and there was no reason why the 
same should not be true of groundwater, which the water 
crisis made increasingly valuable. the guiding principles 
and standards that the commission would formulate for 
worldwide application would have to be restricted to rules 
relating to cooperation on all natural resources, either 
for marketing purposes or for planning by the states in 
the subsoil of which the resources were located. other-
wise, the regional approach should be adopted, taking as 
a model, perhaps, the mechanism set up as part of a joint 
project between the World Bank and the states Parties to 
MeRcosUR, which covered an area of 1.2 million km2 
containing 160 million km3 of water and 15 million ben-
eficiaries. the project document contained seven main 
points, including the need to improve understanding of 
the scientific and technical aspects of aquifers and to es-
tablish a common management framework combining the 
public and private sectors. the project did not involve any 
kind of permanent institutional elements, but its opera-
tional components were to be found in the management 
and administration mechanism that the implementation of 
the project would involve.

16. Ms. escaRaMeia said that she wished to highlight 
the link between the subject of shared natural resources 
and that of liability; the link should be institutionalized, at 
least to the extent that the two special Rapporteurs should 
both participate in the meetings of any working groups 
that might be set up on each of their subjects.

17. With regard to the title, the use of the word “shared” 
was less of a problem than the excessively broad nature of 
the current title. it might be preferable to add, in brackets, 
at the end of the title, the words “groundwater, oil and 
gas”. that would indicate the natural resources involved 
and would guarantee that the three resources were cov-
ered by the same regime. the scope of the subject would 
also be determined by the definition given to the expres-
sion “confined groundwater”. the commission’s defini-
tion not only differed from that adopted by hydrogeolo-
gists but also lacked clarity in itself. in the resolution in 
which the commission had recommended for adoption 
by the General assembly various principles to be applied 
to transboundary groundwater, confined groundwater 
had been defined as “groundwater not related to an in-
ternational watercourse”.12 the resolution had not been 
adopted, whereas article 2 of the convention on the Law 
of the non-navigational Uses of international Water-
courses, which had, spoke of “ground waters constituting 
… a unitary whole and normally flowing into a common 
terminus”. the question thus arose as to whether confined 
groundwaters, in the sense of the topic under considera-
tion, included those that flowed into a lake or a spring 
or whether lakes and springs came under the convention. 
there was also the question of confined groundwaters 
that were fed, sometimes on a massive scale, by rainwater. 
there was an obvious need to clarify the relationship be-

12 see footnote 10 above.
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tween the definition to be adopted by the commission and 
that contained in article 2 of the convention.

18. in the addendum, the special Rapporteur described 
the differences between groundwaters and surface wa-
ters, concluding that the former required periodic assess-
ment and monitoring on a more constant and accurate 
basis than the latter, particularly since they were subject 
to depletion and contamination. they therefore required 
standards that were not only stricter than those applying 
to surface waters, but also stricter than general standards 
of liability, such as standards of significant harm or stand-
ards of prevention. it might therefore be dangerous to take 
the convention on the Law of the non-navigational Uses 
of international Watercourses as a model. it would, how- 
ever, be possible to draw up some general principles 
which would be of a peremptory nature, but would by 
no means preclude the existence—or even the priority 
status—of regional arrangements.

19. Mr. kateka said he doubted that it was wise to 
limit the scope of the topic to groundwater, gas and oil. in 
paragraph 4 of the report, the special Rapporteur excluded 
from the scope of the study such shared natural resources 
as mineral deposits, marine living resources or birds and 
land animals, on the grounds that they were dealt with 
more appropriately elsewhere. He wondered, however, 
what regime governed the massive migrations of animals 
between tanzania and kenya, which could be counted in 
millions, and which, if not regulated, could lead to com-
plications that could ultimately jeopardize international 
peace and security.

20. Mr. cHee, referring to Ms. escarameia’s comments 
on dispute settlement, said that, to his knowledge, there 
were very few cases dealing with that topic, since inter-
state disputes concerning water resources were most of-
ten settled by negotiation. More generally, the criterion 
applied to shared resources was equitable utilization. ac-
count was also taken of the precautionary principle, the 
aim of which was to prevent the contamination of the re-
sources in question. disputes could also follow the diver-
sion of a watercourse by an upstream state.

Cooperation with other bodies (concluded)

[agenda item 11]

statement by the observer For the asian-aFrican 
legal consultative organization

21. Mr. kaMiL (secretary-General of the asian- 
african Legal consultative organization, hereafter aaL-
co) said that, at its forty-second session, held in seoul 
from 16 to 20 June 2003, aaLco had considered an 
agenda item entitled “Report on the matters related to the 
work of the international Law commission at its fifty-
fourth session”, all items on the agenda of the commis-
sion being of immense interest to member states of aaL-
co and to aaLco itself. during the deliberations on 
the commission’s work, many representatives had made 
elaborate comments on the general thrust of such work on 
various topics and had presented their country positions 
on individual draft articles. 

22. Most representatives had been in favour of the codi-
fication of the topic of diplomatic protection by the com-
mission. one had stressed that it could advance the promo-
tion of human rights. With regard to scope, one delegation 
had supported the special Rapporteur’s conclusion that 
the draft articles13 should be confined to issues relating to 
the nationality of claims and the exhaustion of local reme-
dies, while, for another, the commission’s work should be 
limited to precedents and practice. as to the extension of 
the draft articles to other specific situations, representa- 
tives had been against including provisions in the draft 
articles on the diplomatic protection of crew members 
and passengers on ships because it was already covered 
by articles 94 and 292 of the United nations convention 
on the Law of the sea. one representative had stated that, 
as there was no nationality link involved, the issue of the 
protection exercised by international organizations in re-
spect of their officials did not fall within the domain of 
diplomatic protection. it had also been considered that 
the question of a state exercising diplomatic protection 
on behalf of the inhabitants of a territory other than its 
own which it occupied, administered, or controlled should 
not be included in the draft articles, as such an occupation 
of territory was illegitimate under international law. as 
to the possibility of the exercise of diplomatic protection 
by an international organization administering a territory, 
such situations were temporary in nature and should be 
considered instead in connection with the topic of the re-
sponsibility of international organizations.

23. it had been pointed out that the calvo clause14 was 
simply a contractual device and that no individual could 
waive the protection of his or her state of nationality, since 
the right to exercise diplomatic protection belonged to the 
state. as the calvo clause had increasingly been losing its 
practical usefulness in the global economy, there was no 
reason to deal with it in the draft articles.

24. Most representatives had welcomed the general 
thrust of draft article 3 and recalled that diplomatic pro-
tection was a discretionary right of a state. as it was be-
coming increasingly possible for individuals to submit 
their claims directly to different forums, concern for their 
interests should not be such that it became obligatory for 
the state of nationality to espouse their claims. on the 
individual draft articles, one representative had felt that 
they reflected the rules of customary international law, 
namely, that diplomatic protection was a right of a state 
and depended on a nationality link between the individ-
ual and the state concerned. another representative had 
welcomed the commentary to draft article 7, which stated 
that the term “refugee” was not limited to refugees as 
defined in the convention relating to the status of Refu-
gees and its Protocol relating to the status of Refugees, 
but also covered persons who did not strictly conform to 
that definition, thereby leaving the scope of the defini-
tion open for further expansion. diplomatic protection 
through “peaceful settlement”, as stipulated in draft ar-
ticle 1, had also been welcomed. diplomatic protection 
should not be abused to justify the use of force against 
a state, and, according to one representative, exceptional 
cases of diplomatic protection must be sanctioned by the 

13 see 2756th meeting, footnote 3.
14 see 2757th meeting, footnote 5.



 2778th meeting—22 July 2003 �93

security council under chapter Vii of the charter of the 
United nations. there had been general support for the 
rule of continuous nationality in draft article 4. delega-
tions had welcomed the formulation of draft article 12 on 
the exhaustion of local remedies, presented by the special 
Rapporteur in his second report.15 With regard to draft 
articles 12 and 13,16 it had been felt that, since the prin-
ciple of exhaustion of local remedies was part of custom-
ary international law and played an essential role in the 
implementation of diplomatic protection, it must be stated 
as clearly and unambiguously as possible. second, to ask 
whether an available remedy was effective or not would 
raise questions about the standards of justice employed 
in the state concerned. as long as those remedies were 
in conformity with the principles of natural justice, vari-
ations in standards should not allow for their effective-
ness to be called into question. third, greater caution was 
required when dealing with exceptions to the exhaustion 
of local remedies rule, as any tilt in the balance would 
undermine the domestic jurisdiction of the state where 
the alien was located.

25. Representatives who had commented on draft arti-
cle 14 relating to the futility of local remedies, presented 
by the special Rapporteur in his third report,17 had stat-
ed their preference for the third option proposed by the 
special Rapporteur. according to one delegation, sub-
paragraphs (e) (Undue delay) and (f) (denial of justice) 
should be considered along with the question of the futil-
ity of local remedies. as to draft article 15 on the burden 
of proof,18 it had been felt that, as a principle of evidence, 
it came under the rules of procedure and need not be 
elaborated on in a separate article. With respect to implied 
waiver, caution had been called for, as it was difficult to 
devise any objective criteria in that regard.

26. the commission had sought the views of states on 
the issue of the diplomatic protection of shareholders. 
in that connection, the representative of the Republic of 
korea had supported the basic rule laid down by icJ in 
the Barcelona Traction case that diplomatic protection on 
behalf of a company should primarily be exercised by the 
state of nationality of the company. He had said that his 
country did not wish to grant a right of diplomatic protec-
tion to the state of nationality of the majority of sharehold-
ers, as that could result in the discriminatory treatment of 
small shareholders and it would be difficult to establish a 
quantitative standard for such a distinction. it would also 
be difficult to recognize that the state of nationality of the 
majority of shareholders in a company had a “secondary” 
right to exercise diplomatic protection if the state where 
the company had been set up had failed to do so.

27. as far as reservations to treaties19 were concerned, 
delegations had considered the guidelines as useful and 
practical recommendations for states to bear in mind 
when formulating, modifying and withdrawing their res-
ervations to treaties. according to one delegation, the 
guidelines should be assessed in the light of their com-

15 Yearbook … 2001, vol. ii (Part one), document a/cn.4/514.
16 Ibid.
17 Yearbook … 2002, vol. ii (Part one), document a/cn.4/523 and 

add.1.
18 Ibid.
19 see 2760th meeting, footnote 4.

patibility with the 1969 Vienna convention. Furthermore, 
they would be more useful if they were accompanied by 
model clauses. one representative had suggested that the 
commission should shorten some of its commentaries 
since lengthy commentaries on non-controversial matters 
might give the impression that the law regarding reserva-
tions to treaties was less clear or more complex than it 
really was. as to late reservations, one representative had 
stated that, in order to ensure stability and predictability 
in treaty relations, such reservations should be avoided as 
far as possible; they were permissible only if none of the 
contracting parties objected to them.

28. on individual draft guidelines, one delegation had 
considered that guidelines 2.1.1, 2.1.2, 2.1.5 and 2.1.7 
were acceptable, while for another delegation interpretive 
declarations, whether simple or conditional, needed to 
be formulated in writing, something which had not been 
stipulated in guideline 2.4.1. With regard to the role of 
the depositary in the light of draft guideline 2.1.8 [2.1.7 
bis], many delegations had felt strongly that the deposi-
tary should play a strictly procedural role, in accordance 
with the relevant provisions of the 1969 and 1986 Vienna 
conventions. Many delegations had considered that draft 
guideline 2.1.8 [2.1.7 bis] went beyond the 1969 Vienna 
convention: if the depositary were to intervene on the 
question of the compatibility of a reservation with the 
object and purpose of the treaty, as the guideline in ques-
tion proposed, it might prompt the state to react, but that 
would not help to solve the problem. it was unlikely that a 
more active role of the depositary would lead to the with-
drawal of the reservation.

29. since the commission had sought the views of states 
on draft guideline 2.1.6 [2.1.6, 2.1.8], which provided for 
the communication of a reservation by electronic mail and 
its subsequent confirmation in writing, one delegation had 
stressed that reservations were generally made at the time 
of ratification or accession and were thus communicated 
at the same time as the instrument of ratification or acces-
sion. the question of the communication of reservations 
by electronic mail or facsimile did not therefore seem to 
arise. the representative of the Republic of korea had 
stated that such forms of communication were not normal 
practice in his country, but had acknowledged that under 
certain circumstances they might be useful.

30. in response to the commission’s request for clarifi-
cation on draft guideline 2.5.X pertaining to withdrawal of 
reservations held to be impermissible by a body monitor-
ing the implementation of a treaty, presented by the spe-
cial Rapporteur in his seventh report,20 two delegations 
had made comments. asserting that the withdrawal of 
reservations was a sovereign prerogative of the state, one 
delegation had said that recent developments where some 
monitoring bodies were assigned the role of assessing 
reservations to a treaty were exceptional and should thus 
not be covered by the guidelines. according to the repre-
sentative of the Republic of korea, the expression “body 
monitoring the implementation of the treaty” required 
clarification, since the competence of monitoring bodies 
to pronounce on the validity of a reservation depended 
on the powers assigned to them by the treaty in question. 

20 Yearbook … 2002, vol. ii (Part one), document a/cn.4/526 and 
add.1–3.
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otherwise, only the states or international organizations 
that were parties to those treaties had that power.

31. Referring to unilateral acts of states, some delega-
tions had underlined that it was possible to codify and pro-
gressively develop the law in that area and that it would be 
useful for states to know the risk they ran in formulating 
such acts. For others, the topic involved progressive de-
velopment rather than codification. one delegation had 
pointed out that unilateral acts could have extraterrito-
rial effects and negatively affect international peace and 
security, thereby warranting further examination of the 
topic. as to methodology, one delegation had said that it 
would be useful to study each type of act, such as promise, 
recognition, waiver or protest, before drawing up general 
rules. according to another delegation, the special Rap-
porteur should first study unilateral acts which, on the ba-
sis of international practice, gave rise to obligations. on 
the classification of unilateral acts, one representative had 
stressed the need to use the “legal effects” criterion. con-
sequently, there would be two major categories of acts, 
those whereby a state undertook obligations and others 
whereby a state reaffirmed a right. one representative 
had contested the special Rapporteur’s proposal that, by 
analogy with the expression pacta sunt servanda, which 
formed the basis of treaty relations, the binding nature of 
unilateral acts could be based on a new expression, acta 
sunt servanda; that analogy was unacceptable, as there 
was no basis for it in international law. 

32. in connection with the question of international lia- 
bility for injurious consequences arising out of acts not 
prohibited by international law, most representatives had 
referred to the close links between prevention and liabil-
ity and had welcomed the commission’s decision to be-
gin work on the latter. one delegation had underscored 
the fact that it was not easy to codify and progressively 
develop rules in that area because the existing treaty re-
gimes had been developed primarily at the regional and 
sectoral levels and involved profound interests of states 
parties. the special Rapporteur’s decision to refer to “al-
location of loss” in the title of the topic had been deemed 
constructive, as, in the final analysis, the allocation of loss 
concerned the relationship between economic develop-
ment and environmental protection. as to the scope of the 
commission’s work, one representative had stressed that 
it should be the same as for the work on prevention, while, 
for another, the commission should draw up general rules 
so as to ensure that states had enough options to handle 
each case on the basis of its specific circumstances. that 
would reflect the general principle of the peaceful settle-
ment of international disputes.

33. on allocation of loss, delegations had taken the view 
that it was not the state but the operator who benefited 
from the activity and should bear the primary responsibil-
ity in that regard. as for the role of the state under the 
liability regime, international jurisprudence would need 
to be carefully studied. in particular, it had been felt that 
liability regimes established under sectoral conventions 
could provide some guidance.

34. aaLco member states had generally welcomed 
the inclusion of other new topics in the commission’s 
work programme. With a view to keeping the commis-
sion informed about the law and state practice of asian 

and african states, aaLco had adopted a resolution at 
its forty-second session committing its member states to 
respond to the commission’s request for comments. 

35. in 2002, he had mentioned that, owing to the lack of 
time, it was becoming more difficult for aaLco to dis-
cuss, during its annual sessions, important legal aspects 
of topics studied by the commission. in that connection, 
he had proposed considering the feasibility of the com-
mission and aaLco jointly organizing a seminar on one 
of the topics recently included in the commission’s work 
programme. the commission had approved that idea, and 
it had been agreed that the seminar might take place at 
the meeting of legal advisers of aaLco member states, 
usually held in new York during the regular session of the 
United nations General assembly. However, the proposal 
had not materialized in 2002. the idea had been consid-
ered during the last session of aaLco, which had stated 
categorically in a resolution adopted on the subject that 
it was in favour of such a seminar. He wished to hear the 
commission’s views and suggestions in that regard.

36. at its forty-second session, aaLco had considered 
not only the commission’s work, but also jurisdictional 
immunities of states and their property; the international 
criminal court; the deportation of Palestinians and other 
israeli practices, among them the massive immigration 
and settlement of Jews in all occupied territories in viola-
tion of international law, particularly the Geneva conven-
tion relative to the Protection of civilian Persons in time 
of War; the follow-up to the United nations conference 
on environment and development, held in Rio de Janeiro, 
Brazil, from 3 to 14 June 1992; cooperation in measures 
against trafficking in women and children; drawing up of 
an effective international legal instrument against corrup-
tion; human rights and islam; and Wto as a framework 
agreement and code of conduct for world trade. during 
the session, aaLco had also organized a special one-day 
joint meeting with icRc on “the relevance of interna-
tional humanitarian law in today’s armed conflicts”.

37. Pursuant to aaLco’s efforts in the past few years 
to rationalize its work programme, the seoul session had 
been the first time it had focused its deliberations on a 
set of priority agenda items, which would be identified 
for each annual session. a full report on the forty-second 
session would be submitted to the commission at the 
earliest possible opportunity. 

38. as far as future cooperation between aaLco and 
the commission was concerned, the aaLco secretariat 
would continue to prepare notes and comments on the 
substantive items considered by the commission so as to 
assist the representatives of member states of aaLco 
in the sixth committee when they debated the commis-
sion’s report on the work of its fifty-fifth session. an item 
entitled “Report on the work of the international Law 
commission at its fifty-fifth session” would thereafter be 
included in the agenda of aaLco’s forty-third session.

39. on behalf of aaLco, he invited the members of 
the commission to participate in the forty-third session of 
aaLco, which would be held in indonesia in 2004.

40. Mr. kateka, welcoming the fact that, at its forty-
second session, aaLco had spent a great deal of time on 
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the commission’s work, said it was nevertheless regret- 
table that the members of aaLco had not had before 
them the results of the first part of the commission’s ses-
sion, and he therefore trusted that they would be able to 
consider them in the near future. He also thanked aaLco 
for encouraging its members to express opinions on mat-
ters dealt with by the commission. 

41. it would be interesting for the commission to 
have more information about the items on the agenda of 
aaLco’s sessions. 

42. aaLco’s rationalization of its work was a welcome 
step. it was to be hoped that it would not follow the ex-
ample of the United nations General assembly, whose 
credibility was undermined because its agenda contained 
some items that had been the same for many years. since 
aaLco was a legal body, its work should focus on legal 
matters, although the latter might have a political or eco-
nomic dimension. 

43. Ms. XUe thanked aaLco for its interest in the 
commission’s work and trusted that the dialogue between 
the two bodies would continue in future. aaLco’s work 
and efficiency had improved, and the organization was 
looking into the latest developments in international law. 
clearly, the international legal order could not progress 
effectively without the participation of african and asian 
states.

44. speaking as the representative of the asian Group, 
she requested the secretary-General of aaLco to pro-
vide more information on the positions adopted by 
aaLco’s members on the problems now being encoun-
tered by international law.

45. Mr. GaLicki said that aaLco was certainly the 
only regional body that showed so much interest in the 
commission’s work, and he welcomed that interest. it was 
important and instructive for the commission to hear the 
opinion of african and asian lawyers, and he therefore 
hoped that cooperation between the two bodies would 
continue. in that connection, he agreed with the idea 
of holding joint meetings, such as the planned seminar. 
a meeting with the legal advisers of the aaLco member 
states during the session of the United nations General 
assembly in new York was bound to be enriching. 

46. Mr. aL-MaRRi said that he wished to know what 
role aaLco played with regard to human rights in the 
african and asian region, where much remained to be 
done in that field.

47. Ms. escaRaMeia said that she would like to 
receive the report on aaLco’s debates on the commis-
sion’s work. Like Mr. Galicki, she was agreeably surprised 
by the interest aaLco had shown in that work and hoped 
that the results of the first part of the commission’s ses-
sion would quickly be forwarded to it.

48. she supported the idea of arranging a joint aaLco/
commission seminar, but she also wished to know wheth-
er the only people who could attend would be the members 
of the commission, particularly the special Rapporteurs, 
who would be in new York at that time.

49. With regard to the other items discussed at aaLco’s 
forty-second session, she asked for more details on human 

rights and islam and on the international criminal court. 
the latter point was vital, primarily because, compared 
to the number of african states, few asian countries had 
acceded to the Rome statute of the international criminal 
court.

50. Mr. MoMtaZ said that he was impressed by the 
thematic review of the commission’s work, which did 
not duplicate the one by the United nations secretariat. 
experience had often shown that states which had no op-
portunity in the sixth committee to state their opinions 
on matters of interest to them did so at aaLco sessions, 
where they felt freer to express their views.

51. He requested details of aaLco’s efforts to encour-
age its members, which represented more than one quar-
ter of the member states of the international community, 
to reply to the questionnaires prepared by special Rap-
porteurs on the various topics considered by the commis-
sion.

52. Mr. daoUdi, noting that aaLco covered two 
continents with different legal civilizations, asked wheth-
er the work of that organization reflected an interest in the 
development of certain aspects of international law at a 
time when the principles and foundations of international 
law were being threatened. He wished to know whether 
a common position that reflected the opinions of those 
countries on the content of the rules of international law 
was taking shape on specific questions and what contri-
bution to aaLco’s work was being made by african and 
asian legal commissions or committees.

53. Mr. RodRÍGUeZ cedeÑo said that the statement 
by the secretary-General of aaLco reflected that organi-
zation’s interest in the commission’s work. the exchanges 
of views between the commission and aaLco were very 
important and of great use to both bodies in their respec-
tive areas of endeavour. 

54. Mr. kaMiL (secretary-General of aaLco), re-
plying to Mr. kateka, said that, although Mr. chee, who 
had represented the commission at aaLco’s forty-sec-
ond session, had given an overview of the first part of the 
commission’s session, he was looking forward with inter-
est to the full report on its work which would be drafted at 
the end of the second part of the session.

55. as to Mr. kateka’s fear that aaLco’s agenda might 
resemble that of the United nations General assembly, 
which included too many irrelevant items, he said that 
aaLco made sure that the questions discussed at its ses-
sions were topical and reflected member states’ interests 
and concerns. aaLco had also rationalized its work: 
whereas there had been 15 items on the agenda the previ-
ous year, that number had been halved at the forty-second 
session.

56. While it was true that many asian countries had 
not yet ratified the statute of the international criminal 
court, aaLco was an advisory body and could only urge 
its members to accede to that instrument.

57. as far as human rights were concerned, two years 
earlier, his organization had signed an agreement with 
Mary Robinson, the then United nations High commis-
sioner for Human Rights, which had been aimed at estab-
lishing closer cooperation between aaLco and oHcHR. 
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Moreover, at its forty-first session, held in abuja in 2002, 
aaLco had held a special meeting on human rights and 
action to combat terrorism. cooperation in the field of 
migrants’ and workers’ rights was continuing with ioM. 
one week earlier, aaLco had signed an agreement with 
icRc which was designed to strengthen aaLco’s work 
relating to international humanitarian law. the aaLco 
member states were therefore aware of human rights is-
sues, a matter with which he dealt personally. 

58. the planned seminar would be held after, and not 
during, the meeting of the legal advisers of the aaLco 
member states in new York. that seminar, in which the 
current members of the commission would participate, 
would cover a topic to be chosen by the commission. 
its purpose would be to help the representatives of the 
aaLco member states to acquire more in-depth knowl-
edge of the topic chosen. the topic should therefore be 
important both for the commission and for the aaLco 
member states. 

59. the cHaiR thanked the secretary-General of 
aaLco for his statement and said that the topic chosen 
for the seminar should probably be one of the questions 
dealt with by one or more of the special Rapporteurs who 
would be present in new York at that time.

The meeting rose at 1.10 p.m.

2779th MEETING

Wednesday, 23 July 2003, at 10 a.m.

Chair: Mr. enrique candioti

Present: Mr. addo, Mr. al-Baharna, Mr. al-Marri, 
Mr. Baena soares, Mr. Brownlie, Mr. chee, Mr. comissário 
afonso, Mr. daoudi, Mr. dugard, Mr. economides, Ms. 
escarameia, Mr. Fomba, Mr. Gaja, Mr. Galicki, Mr. 
kabatsi, Mr. kamto, Mr. kateka, Mr. kemicha, 
Mr. kolodkin, Mr. koskenniemi, Mr. Mansfield, Mr. 
Matheson, Mr. Melescanu, Mr. Momtaz, Mr. niehaus, Mr. 
opertti Badan, Mr. Pambou-tchivounda, Mr. Pellet, Mr. 
Rodríguez cedeño, Ms. Xue, Mr. Yamada.

__________

Shared natural resources (concluded) (A/CN.4/529, 
sect. G, A/CN.4/533 and Add.��)

[agenda item 9]

First report oF the special rapporteur (concluded)

1. Mr. nieHaUs said the special Rapporteur’s excel-
lent report was a good starting point for the commis-

1 Reproduced in Yearbook … 2003, vol. ii (Part one).

sion’s work on a topic of major importance in the field 
of international law. everyone was aware that access to 
safe drinking water was a serious problem for developing 
countries that threatened to grow much worse in the years 
ahead. the decision to deal with confined transboundary 
groundwater separately was a wise one, given the great 
variety of other types of groundwater listed in paragraph 
19 of the report.

2. the objections raised to the title of the topic were 
unfounded, since it had already been officially approved 
by the General assembly2 and expressed with great clar-
ity the focus of the study: the fact that certain natural re-
sources were under the jurisdiction of, or shared by, two or 
more states. study of the legal regime for shared natural 
resources was appropriate in that equitable exploitation 
and management of such resources required the active 
cooperation of the states that had jurisdiction over them 
and entailed considerations relating to their rational and 
sustainable use.

3. not only were shared natural resources physically lo-
cated within the jurisdiction of two or more states, but 
their exploitation in the territory of one state inevitably 
affected the use that the other state or states might make 
of them. Resources that were capable of moving through 
or being located in more than one jurisdiction, such as 
hydrological resources and hydrocarbons, were of par-
ticular interest. the report concentrated on groundwater, 
leaving hydrocarbons to one side, but a general report cov-
ering both oil and gas in addition to groundwater would 
have given a better overview of the subject. the question 
of what principles were applicable to all three resources 
and how they differed remained unanswered, and it was to 
be hoped that that gap would be filled in future reports.

4. When the commission had adopted the draft articles 
on the law of the non-navigational uses of international 
watercourses,3 it had expressed the view that the princi-
ples contained in the draft could be applied to confined 
transboundary groundwater. Unfortunately, the General 
assembly had not endorsed that view, nor had the con-
ditions governing the application of principles designed 
to regulate the use of surface water to the regulation of 
groundwater use been specified.

5. as the special Rapporteur pointed out in para- 
graph 20 of the report, surface water resources were re-
newable, while groundwater resources usually were not, 
and they accordingly represented different challenges. 
one might also ask whether the principles incorporated in 
the convention on the Law of the non-navigational Uses 
of international Watercourses were applicable to fossil 
aquifers and which principles of international environ-
mental law could be applied to the exploitation, distribu-
tion and conservation of a resource that was non-renewa-
ble or only slowly renewable.

6. article 5 of the convention laid down the principle of 
the equitable and reasonable utilization of water resources, 
and of the equitable and reasonable participation in the 
use, development and protection of such resources, with 
a view to attaining optimal and sustainable utilization 

2 see 2778th meeting, footnote 6.
3 Ibid., footnote 8.


	rpt_cover_page_english_master.pdf
	rpt_cover_page_english_master


