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186 Summary records of the second part of the sixty-second session

regarding the connection between the two subjects of the 
law of treaties and the law of the use of force.

39. The handling of articles 70 and 72 of the 1969 Vienna 
Convention was a crucial matter. He approved of the Spe-
cial Rapporteur’s proposal at the end of paragraph 160 of 
the report that both provisions be mentioned in the com-
mentaries, perhaps the commentary to draft article 8.

40. The fundamental question raised by China and its 
accompanying observation regarding the possible need 
to distinguish between rules depending on whether the 
armed conflict in question was internal or international 
were important and relevant. The approach the Special 
Rapporteur proposed in paragraph 162 seemed to be 
going in the right direction. The additional rule proposed 
for incorporation in draft article 8 appeared prima facie to 
have the merit of being logical and justified from a legal 
point of view. The question of the form that the draft arti-
cles should take should be settled in due course. He was in 
favour of referring the draft articles under consideration 
to the Drafting Committee.

41. Mr. AL-MARRI said that Member States had 
submitted many comments on the draft articles and in 
particular on the question of whether they should be 
extended to non-international armed conflicts and to trea-
ties to which international organizations were a party. The 
Commission must study those comments with great care. 
The Special Rapporteur had very wisely examined the 
draft articles that needed closer scrutiny. It was therefore 
unnecessary to review all the draft articles that had been 
adopted earlier or to look at jurisprudence.

42. It was inadvisable to widen the definition of “armed 
conflict”, as some members of the Commission were 
proposing. All the draft articles presented by the Spe-
cial Rapporteur were interesting and should be referred 
to the Drafting Committee. He hoped that the Commis-
sion would be able to complete its consideration of the 
draft articles on second reading before the end of the 
quinquennium.

Organization of the work of the session (continued)*

[Agenda item 1]

43. Mr. McRAE (Chairperson of the Drafting Com-
mittee) said that the Drafting Committee on the effects 
of armed conflicts on treaties would comprise Mr. Can-
dioti, Mr. Fomba, Mr. Gaja, Mr. Hmoud, Ms. Jacobsson, 
Mr. Kamto, Mr. Melescanu, Mr. Murase, Mr. Niehaus, 
Mr. Nolte, Mr. Perera, Mr. Petrič, Mr. Saboia, Mr. Singh, 
Mr. Vasciannie (ex officio), Mr. Vázquez-Bermúdez, 
Mr. Wisnumurti and Sir Michael Wood, as well as 
Mr. Caflisch (Special Rapporteur).

The meeting rose at 11.30 a.m.

* Resumed from the 3058th session.
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Mr. Kamto, Mr. Melescanu, Mr. Murase, Mr. Niehaus, 
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Mr. Vargas Carreño, Mr. Vasciannie, Mr. Vázquez-Ber-
múdez, Sir Michael Wood.

Effects of armed conflicts on treaties (concluded) 
(A/CN.4/622 and Add.1, A/CN.4/627 and Add.1)

[Agenda item 5]

first rEPort of thE sPECiAl rAPPortEur (concluded)

1. The CHAIRPERSON invited the Commission to 
resume its consideration of the Special Rapporteur’s 
first report on the effects of armed conflicts on treaties, 
in particular draft articles 13 to 18 and the other points 
raised by Member States and general issues (A/CN.4/627 
and Add.1, paras. 115–164).

2. Ms. JACOBSSON said that the Special Rapporteur’s 
first report took an open-minded and balanced approach 
that clearly took into consideration the views expressed 
by States, while also dealing squarely with problematic 
issues. She agreed with Mr. Candioti that the Commis-
sion should not lose sight of the purpose of the current 
exercise, which was to ensure the continuation of treaty 
relations in the event of armed conflicts. The greatest 
challenge, as she saw it, was that the Commission had 
decided to cover both international and non-international 
conflicts, while also attempting to limit the number of 
situations in which treaties could be suspended or termi-
nated during such conflicts. The Commission’s aim was 
not to expand the scope of the exceptions contained in 
the 1969 Vienna Convention, but rather to lay down the 
legal framework for the stability and continued operation 
of treaties in times of armed conflict.

3. With regard to draft article 13, she agreed with the 
Special Rapporteur that it should be retained. She found it 
acceptable that the article was silent on questions relating 
to notification and opposition, time limits and peaceful 
settlement of disputes and thus did not cover every aspect 
of the suspension of the operation of a treaty in exercise 
of the right of self-defence. It was important to retain 
the phrase “in accordance with the Charter of the United 
Nations” so as to avoid conveying the message that the 
Commission was open to other interpretations. The only 
change she might propose was to insert the word “inher-
ent” before “right”.

4. Mr. McRae’s proposal to have the draft article begin 
with the phrase “notwithstanding” (rather than “[s]ubject 
to”) “the provisions of article 5” seemed logical at first 
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sight, particularly for Commission members, like herself, 
who were in favour of safeguarding the sovereign State’s 
right to individual and collective self-defence; however, 
the term “notwithstanding” differed significantly in mean-
ing from “subject to”, as the former implied a hierarchy 
while the latter was more neutral. In view of the purpose 
of the current exercise, namely to ensure the continuation 
of treaty relations in the event of armed conflict, she was 
in favour of retaining the formulation proposed by the 
Special Rapporteur in his report.

5. As to draft article 15, she agreed with other 
Commission members who had argued in favour of 
retaining an explicit reference to General Assembly 
resolution 3314 (XXIX). The resolution had achieved a 
particular standing in international law: it was referred 
to and invoked in international courts and had recently 
played a crucial role in the definition of the phrase “act 
of aggression” as an element of the crime of aggression, 
over which the International Criminal Court would have 
jurisdiction.248 Although it did not cover all conceivable 
forms of aggression, it was the most widely accepted 
and applied definition currently available. She was not in 
favour of widening the scope of the draft article by mak-
ing an explicit reference to the use of force.

6. However, draft article 15 was not problem-free. 
Although she understood that the rationale behind the 
draft article was that the Security Council should deter-
mine whether a State was an aggressor, it was unsatis-
factory to be forced to accept that the five permanent 
members of the Security Council with veto power would 
never be subject to such a decision and would always ben-
efit from the article. Since the Security Council had rarely 
referred to acts of aggression or explicitly labelled a State 
as an aggressor, the issue was somewhat theoretical, but it 
also posed an ethical problem with regard to policy.

7. With respect to the cluster of “without prejudice” 
clauses, she concurred with the Special Rapporteur that 
it was wise, in the context of armed conflict, to limit the 
scope of draft article 14 to Member States’ obligations 
arising from Chapter VII of the Charter of the United 
Nations. With regard to draft article 16, she welcomed 
the fact that it referred to neutrality per se—whether 
that meant the rights and duties of permanently neutral 
States or those of States choosing neutrality—and not to 
the imprecise term “neutrals” formerly employed by the 
Commission. Even though it was true, as Mr. Dugard had 
pointed out, that there was little room for neutrality under 
the Charter of the United Nations—as evidenced by Secu-
rity Council decisions on particular conflicts—neutrality 
had not yet been eliminated entirely from the sphere of 
international law. Under the lex specialis regime of neu-
trality, the rights and duties of neutral States took prece-
dence over the draft articles currently under consideration 
by the Commission. With regard to draft article 17, she 
was in favour of the longer version of the two proposed 
by the Special Rapporteur.

8. As to whether, in the context of draft article 2, subpara- 
graph (b), the same rules applied, without distinction, to 
both international and non-international armed conflicts, 

248 See footnote 240 above.

she found it tempting to consider making a distinction 
between the two types of situations along the lines pro-
posed by Mr. Nolte, but she was not sure whether that 
approach was workable. As a practising lawyer in her 
country’s Ministry of Foreign Affairs, she had witnessed 
first-hand how difficult it was to identify and label a con-
flict as either international or non-international, as well 
as the legal subtleties involved. However, it did seem to 
be worth a try. The crucial question was whether there 
should be different consequences in situations of non-
international conflict or whether in those situations the 
threshold for applying exceptions should be higher.

9. In conclusion, she recommended referring the draft 
articles to the Drafting Committee.

10. The CHAIRPERSON invited the Special Rappor-
teur to sum up the debate on the effects of armed conflicts 
on treaties.

11. Mr. CAFLISCH (Special Rapporteur) thanked the 
Commission members for their comments and advice, 
which had afforded him a number of insights and in cer-
tain cases had caused him to change his mind. During 
the debate, some general points had emerged. The first of 
those was that draft articles 13 to 18 were supplementary 
to draft articles 1 to 12, and more specifically to draft arti-
cles 3 to 7, which constituted the core of the draft. How-
ever, that should not induce the Commission to let down 
its guard and neglect to set the necessary limits, particu-
larly in draft articles 13 and 15. Those limits should be set 
with precision and should be based, as far as possible, on 
the existing rules of the law of nations.

12. The second general point—and it should be 
stressed—was that the draft articles were intended to 
apply to both international and non-international armed 
conflicts, the only question arising in that regard being the 
potential effects that would be produced by each type. In 
order to underscore the point that the draft articles applied 
to both types of conflicts, which were not always easy 
to distinguish, it had been proposed during the debate to 
insert the following reference in the draft: “The present 
draft articles apply to non-international armed conflicts, 
which, by their nature or extent are likely to affect the 
application of treaties between States parties.” He could 
accept that wording and would leave it up to the Drafting 
Committee to decide where to place it.

13. The third general point was that, among draft arti-
cles 13 to 18 presented in paragraph 115 to 151 of the 
report that had just been considered by the Commission, 
there were some—namely draft articles 13 and 15—
that limited the rights and freedoms of States in respect 
of treaty matters, and others—namely draft articles 14, 
16 and 17—that were safeguard or “without prejudice” 
clauses. Since the debate had focused on draft articles 13 
and 15, he would address those first.

14. Before doing so, however, it might be useful to con-
sider what would happen if, as some Commission mem-
bers had suggested, those two provisions were deleted. It 
would no longer be possible to exercise fully the inherent 
right of self-defence, since the right would be subject to 
treaty law, and the aggressor State, even if stigmatized 
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by the international community, could take advantage of 
its unlawful behaviour to free itself of treaty obligations 
that it found inconvenient. He would have some trou-
ble accepting that consequence, even if it was true that 
the inclusion of draft articles 13 and 15 did pose certain 
problems relating to definitions. While he did not wish to 
minimize them, problems of interpretation and applica-
tion could not be accepted as justification for the elimina-
tion of the provisions concerned.

15. As far as draft article 13, in particular, was con-
cerned, while it might be difficult to identify an aggressor 
State or a State exercising its inherent right to self-defence 
in accordance with the requirements established by inter-
national law (urgency, proportionality etc.), that difficulty 
did not justify the deletion of the article. Draft article 13 
served as a reminder that there were, in fact, situations in 
which the right to self-defence took precedence over treaty 
obligations. That would occur whenever the State acting 
in self-defence so decided, but its decision would subse-
quently be subject to review. That was how self-defence 
worked. The only argument in support of the deletion of 
draft article 13 might be the existence of Article 103 of the 
Charter of the United Nations, according to which rights 
and obligations under the Charter of the United Nations—
in this instance, the exercise of the inherent, full and com-
plete right to self-defence—prevailed over treaty law. 
Thus a State acting in self-defence could disregard any 
treaty obligations that limited that right—since the right 
to self-defence would necessarily prevail over them—
under both customary law and the provisions of the Char-
ter of the United Nations, but only if and to the extent that 
the treaty obligations in question hampered or restricted 
the exercise of the right to self-defence. That was some-
thing that had to be made clear, and draft article 13 had 
accomplished that; a “without prejudice” clause would be 
inadequate.

16. Concerning the argument that the Special Rappor-
teur and his predecessor had allowed themselves to be 
unduly influenced by article 7 of the 1985 resolution of 
the Institute of International Law,249 it would suffice to 
say that if they had been, it was with good reason. In his 
view, article 13 should be retained, and he believed that 
this view reflected the wishes of the majority of the mem-
bers of the Commission.

17. Another point concerned a suggestion he had made 
in paragraph 124 of his report that the right to suspend 
treaty obligations under draft article 13 be made sub-
ject to the provisions of draft articles 4 and 5. As he had 
explained during the debate, that suggestion had been 
somewhat ill-advised, and he withdrew it. The focus in 
draft article 13 was on the process of self-defence: it was 
no longer a question of safeguarding the stability and con-
tinuation of treaty obligations, but rather of ensuring that 
the right to self-defence could be exercised fully, provided 
that it was in conformity with the legal requirements per-
taining to self-defence.

18. It had been suggested that draft article 13 would be 
more closely aligned with existing law if the phrase “in 
accordance with the Charter of the United Nations” was 

249 See footnote 138 above.

replaced by “as recognized in the Charter of the United 
Nations”. In his own view, the current wording was pref-
erable, since it covered self-defence as provided for under 
both the Charter of the United Nations and customary law. 
Still with regard to draft article 13, the Special Rapporteur 
had encountered little opposition and even approval when 
he had proposed to delete the words “individual or collec-
tive” from the title and to retain them only in the text of 
the draft article, since it was unnecessary to include them 
in both places.

19. Draft article 15 was, in a sense, the reverse of draft 
article 13: its aim was to prevent a State committing “an 
armed attack” [in French “agression armée”] (Article 51 
of the Charter of the United Nations) or an “act of aggres-
sion” (Article 39 of the Charter of the United Nations) 
from taking advantage of a conflict that it had pro-
voked in order to free itself from treaty obligations that 
it found inconvenient, as had frequently occurred in the 
past. Those considerations suggested that the Commis-
sion should adhere to the specific notion of aggression, 
including the definition contained in General Assembly 
resolution 3314 (XXIX). In place of that, he could have 
accepted a reference to Article 2, paragraph 4, of the Char-
ter of the United Nations, as indicated in paragraph 139 of 
his report. However, it should be recognized that such a 
solution would lead to a considerable broadening of the 
scope of draft article 15, with the result that the State in 
question might more easily—too easily—free itself of its 
treaty obligations.

20. The issue that had dominated the debate on draft arti-
cle 15 was the reference it contained to General Assembly 
resolution 3314 (XXIX), which defined the term “act of 
aggression”. That definition was, moreover, reproduced 
in article 8 bis of the Rome Statute of the International 
Criminal Court, as contained in the resolution adopted by 
consensus in Kampala in 2010. In his view, even if the defi- 
nition was imperfect, it seemed to be generally accepted, 
as evidenced by its inclusion in the Rome Statute of the 
International Criminal Court, and the reference should be 
retained. The fact that the International Criminal Court 
would have jurisdiction over crimes of aggression com-
mitted by individuals rather than acts of aggression com-
mitted by States did not change the situation. He himself 
believed that reference should be made to both the Char-
ter of the United Nations and resolution 3314 (XXIX), 
but perhaps they should be placed at different levels, as 
had been suggested by certain Commission members, by 
referring to “aggression within the meaning of the Charter 
of the United Nations, as defined by General Assembly 
resolution 3314 (XXIX)”.

21. It had also been proposed to delete from draft arti-
cle 15 the phrase that, while prohibiting an aggressor 
State from using an armed conflict as an opportunity to 
free itself from treaty obligations, limited the prohibition 
to situations in which the removal of those obligations 
would be to the benefit of that State. To his mind, and 
to that of other Commission members, that limitation 
was indispensable. Deleting it would tend to result in 
the elimination of all treaty obligations of the aggres-
sor State and would be contrary to the spirit of the set 
of draft articles, which was to promote the stability of 
treaty relations.
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22. Sandwiched between draft articles 13 and 15 was 
draft article 14. Consideration might be given to moving 
it from that location and placing it after draft article 15 
as a “without prejudice” clause. Some Commission 
members had proposed that draft article 14 be used as a 
“without prejudice” clause, not only for the decisions of 
the Security Council, but also for the matters currently 
dealt with in draft articles 13 and 15. Given the desire 
expressed by what he took to be a majority of Commis-
sion members to retain those provisions, that suggestion 
no longer seemed pertinent.

23. Draft article 16, which protected the rights and 
obligations arising from the laws of neutrality, had been 
accepted, or at least not opposed, by a majority of Com-
mission members. One member had expressed doubts 
about the importance of neutrality in contemporary 
international law, and in particular under the collective 
security framework of the United Nations, and had ques-
tioned the usefulness of the draft article. He himself was 
not prepared to take that position. The existence of the 
Charter of the United Nations removed neither the pos-
sibility of armed conflict nor that of neutrality, whether 
temporary or permanent. Accordingly, the “without preju- 
dice” clause in draft article 16 should be retained, all the 
more so as some Member States were quite attached to 
their neutral status.

24. Article 17 set out a number of other possible causes 
of termination or suspension of treaties: the agreement 
of the parties; a material breach; supervening impossi-
bility of performance, temporarily or permanently; and 
a fundamental change of circumstances. The question 
raised by some Member States was whether that list of 
examples should be replaced by an abstract formulation 
merely referring to other causes of termination, with-
drawal or suspension in a general way. However, since 
no member of the Commission, to his recollection, had 
endorsed that approach, he proposed to retain the text as 
it stood. 

25. Lastly, a proposal to add to the examples the phrase 
“the provisions of the treaty itself”, an addition that would 
be consonant with article 57, subparagraph (a), of the 1969 
Vienna Convention, had been favourably received.

26. The idea of merging articles 12 and 18 had been 
found generally acceptable. 

27. Turning to the general issues discussed at the end 
of his report, he noted that the suggestion that treaties to 
which international organizations were parties be consid-
ered, once the present draft articles had been completed, 
had been strongly opposed by one member of the Com-
mission. If the Commission took that position, it would 
nevertheless have to find a way to make the draft articles 
apply to multilateral treaties, such as the United Nations 
Convention on the Law of the Sea, to which international 
organizations as well as States were parties. A provi-
sion along those lines, the wording of which might be 
improved, had been submitted at the end of the first part 
of the session. It stated: “The present draft articles are 
without prejudice to any rules of international law that 
regulate the treaty relations of international organizations 
in the context of armed conflict.”

28. With regard to the effects of armed conflict on trea-
ties, it seemed obvious that articles 70 and 72 of the 1969 
Vienna Convention were applicable by analogy, but that 
point should be mentioned, perhaps in the commentary to 
draft article 8 on notification. Another point to be consid-
ered was whether the effects of armed conflict differed for 
different types of conflicts. It had been suggested by one 
Member State that a rule should be drafted to the effect 
that a treaty might be terminated only in the context of 
international conflicts, whereas in the context of internal 
conflicts only suspension was possible. The question was 
not whether internal conflicts were covered by the draft 
articles—they most certainly were—but whether their 
effects were different from those of international conflicts. 
While there was a certain logic to that position, it did not 
seem to be grounded in practice, but strayed instead into 
the realm of lex ferenda. The suggestion had met with 
a tepid response, which he interpreted to mean that the 
Commission did not wish to include a provision on the 
different effects on treaties of international versus internal 
conflicts; the effects would thus have to be evaluated on a 
case-by-case basis. 

29. In conclusion, he requested that draft articles 12 
to 17 should be referred to the Drafting Committee.

Draft articles 12 to 17 were referred to the Drafting 
Committee. 

Reservations to treaties (continued)* (A/CN.4/620 
and Add.1, sect. B, A/CN.4/624 and Add.1–2, A/
CN.4/626 and Add.1, A/CN.4/L.760 and Add.1–3)

[Agenda item 3]

rEPort of thE drAfting CoMMittEE (continued)*

30. Mr. VÁZQUEZ-BERMÚDEZ, speaking on behalf 
of the Chairperson of the Drafting Committee, introduced 
the titles and texts of draft guidelines 5.1 to 5.4.1, provi-
sionally adopted by the Drafting Committee in the course 
of two meetings held on 1 and 2 June 2010, as contained 
in document A/CN.4/L.760/Add.2, which read:

5. Reservations, acceptances of and objections to reservations, 
and interpretative declarations in the case of succession of States

5.1 Reservations and succession of States

5.1.1 [5.1] Newly independent States

1. When a newly independent State establishes its status as a party 
or as a contracting State to a multilateral treaty by a notification of suc-
cession, it shall be considered as maintaining any reservation to that 
treaty which was applicable at the date of the succession of States in 
respect of the territory to which the succession of States relates unless, 
when making the notification of succession, it expresses a contrary 
intention or formulates a reservation which relates to the same subject 
matter as that reservation.

2. When making a notification of succession establishing its sta-
tus as a party or as a contracting State to a multilateral treaty, a newly 
independent State may formulate a reservation unless the reservation is 
one the formulation of which would be excluded by the provisions of 
subparagraph (a), (b) or (c) of guideline 3.1 of the Guide to Practice.

3. When a newly independent State formulates a reservation 
in conformity with paragraph 2, the relevant rules set out in Part 2 
(Procedure) of the Guide to Practice apply in respect of that reservation.

* Resumed from the 3058th meeting.
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4. For the purposes of this Part of the Guide to Practice, “newly 
independent State” means a successor State the territory of which 
immediately before the date of the succession of States was a dependent 
territory for the international relations of which the predecessor State 
was responsible.

5.1.2 [5.2] Uniting or separation of States

1. Subject to the provisions of guideline 5.1.3, a successor State 
which is a party to a treaty as the result of a uniting or separation of 
States shall be considered as maintaining any reservation to the treaty 
which was applicable at the date of the succession of States in respect of 
the territory to which the succession of States relates, unless it expresses 
its intention not to maintain one or more reservations of the predecessor 
State at the time of the succession. 

2. A successor State which is a party to a treaty as the result of a 
uniting or separation of States may not formulate a new reservation. 

3. When a successor State formed from a uniting or separation of 
States makes a notification whereby it establishes its status as a party 
or as a contracting State to a treaty which, at the date of the succession 
of States, was not in force for the predecessor State but to which the 
predecessor State was a contracting State, that State shall be considered 
as maintaining any reservation to the treaty which was applicable at 
the date of the succession of States in respect of the territory to which 
the succession of States relates, unless it expresses a contrary intention 
when making the notification or formulates a reservation which relates 
to the same subject matter as that reservation. That successor State may 
formulate a new reservation to the treaty. 4. A successor State may 
formulate a reservation in accordance with paragraph 3 only if the res-
ervation is one the formulation of which would not be excluded by the 
provisions of subparagraph (a), (b) or (c) of guideline 3.1 of the Guide 
to Practice. The relevant rules set out in Part 2 (Procedure) of the Guide 
to Practice apply in respect of that reservation.

5.1.3 [5.3] Irrelevance of certain reservations in cases involving 
a uniting of States

When, following a uniting of two or more States, a treaty in force at 
the date of the succession of States in respect of any of them continues 
in force in respect of the successor State, such reservations as may have 
been formulated by any such State which, at the date of the succession 
of States, was a contracting State in respect of which the treaty was not 
in force shall not be maintained.

5.1.4 Establishment of new reservations formulated by a succes-
sor State

Part 4 of the Guide to Practice applies to new reservations formu-
lated by a successor State in accordance with guideline 5.1.1 or 5.1.2.

5.1.5 [5.4] Maintenance of the territorial scope of reservations 
formulated by the predecessor State

Subject to the provisions of guideline 5.1.6, a reservation considered 
as being maintained in conformity with guideline 5.1.1, paragraph 1, or 
guideline 5.1.2, paragraphs 1 or 3, shall retain the territorial scope that 
it had at the date of the succession of States, unless the successor State 
expresses a contrary intention.

5.1.6 [5.5] Territorial scope of reservations in cases involving a 
uniting of States

1. When, following a uniting of two or more States, a treaty in 
force at the date of the succession of States in respect of only one of the 
States forming the successor State becomes applicable to a part of the 
territory of that State to which it did not apply previously, any reserva-
tion considered as being maintained by the successor State shall apply 
to that territory unless:

(a) the successor State expresses a contrary intention when mak-
ing the notification extending the territorial scope of the treaty; or

(b) the nature or purpose of the reservation is such that the reser-
vation cannot be extended beyond the territory to which it was appli- 
cable at the date of the succession of States.

2. When, following a uniting of two or more States, a treaty in 
force at the date of the succession of States in respect of two or more 
of the uniting States becomes applicable to a part of the territory of the 
successor State to which it did not apply at the date of the succession of 
States, no reservation shall extend to that territory unless:

(a) an identical reservation has been formulated by each of those 
States in respect of which the treaty was in force at the date of the suc-
cession of States;

(b) the successor State expresses a different intention when mak-
ing the notification extending the territorial scope of the treaty; or

(c) a contrary intention otherwise becomes apparent from the cir-
cumstances surrounding that State’s succession to the treaty.

3. A notification purporting to extend the territorial scope of res-
ervations within the meaning of paragraph 2 (b) shall be without effect 
if such an extension would give rise to the application of contradictory 
reservations to the same territory.

4. The provisions of the foregoing paragraphs shall apply mutatis 
mutandis to reservations considered as being maintained by a succes-
sor State that is a contracting State, following a uniting of States, to a 
treaty which was not in force for any of the uniting States at the date of 
the succession of States but to which one or more of those States were 
contracting States at that date, when the treaty becomes applicable to 
a part of the territory of the successor State to which it did not apply at 
the date of the succession of States.

5.1.7 [5.6] Territorial scope of reservations of the successor 
State in cases of succession involving part of a territory

When, as a result of a succession of States involving part of a ter-
ritory, a treaty to which the successor State is a party or a contracting 
State becomes applicable to that territory, any reservations to the treaty 
formulated previously by that State shall also apply to that territory as 
from the date of the succession of States unless:

(a) the successor State expresses a contrary intention; or

(b) it appears from the reservation that its scope was limited to the 
territory of the successor State that was within its borders prior to the 
date of the succession of States, or to a specific territory.

5.1.8 [5.7] Timing of the effects of non-maintenance by a suc-
cessor State of a reservation formulated by the predecessor State

The non-maintenance, in conformity with guideline 5.1.1 or 5.1.2, 
by the successor State of a reservation formulated by the predeces-
sor State becomes operative in relation to another contracting State or 
contracting organization or another State or international organization 
party to the treaty only when notice of it has been received by that State 
or international organization. 

5.1.9 [5.9] Late reservations formulated by a successor State

A reservation shall be considered as late if it is formulated:

(a) by a newly independent State after it has made a notification 
of succession to the treaty;

(b) by a successor State other than a newly independent State after 
it has made a notification establishing its status as a party or as a con-
tracting State to a treaty which, at the date of the succession of States, 
was not in force for the predecessor State but in respect of which the 
predecessor State was a contracting State; or

(c) by a successor State other than a newly independent State in 
respect of a treaty which, following the succession of States, continues 
in force for that State.

5.2 Objections to reservations and succession of States

5.2.1 [5.10] Maintenance by the successor State of objections 
formulated by the predecessor State

Subject to the provisions of guideline 5.2.2, a successor State shall be 
considered as maintaining any objection formulated by the predecessor 
State to a reservation formulated by a contracting State or contracting 
organization or by a State party or international organization party to a 
treaty unless it expresses a contrary intention at the time of the succession.
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5.2.2 [5.11] Irrelevance of certain objections in cases involving 
a uniting of States

1. When, following a uniting of two or more States, a treaty in 
force at the date of the succession of States in respect of any of them 
continues in force in respect of the State so formed, such objections to 
a reservation as may have been formulated by any such State which, at 
the date of the succession of States, was a contracting State in respect of 
which the treaty was not in force shall not be maintained.

2. When, following a uniting of two or more States, the successor 
State is a party or a contracting State to a treaty to which it has main-
tained reservations in conformity with guideline 5.1.1 or 5.1.2, objec-
tions to a reservation made by another contracting State or a contracting 
organization or by a State or an international organization party to the 
treaty shall not be maintained if the reservation is identical or equiva-
lent to a reservation which the successor State itself has maintained.

5.2.3 [5.12] Maintenance of objections to reservations of the 
predecessor State

When a reservation formulated by the predecessor State is consid-
ered as being maintained by the successor State in conformity with 
guideline 5.1.1 or 5.1.2, any objection to that reservation formulated by 
another contracting State or State party or by a contracting organization 
or international organization party to the treaty shall be considered as 
being maintained in respect of the successor State.

5.2.4 [5.13] Reservations of the predecessor State to which no 
objections have been made

When a reservation formulated by the predecessor State is consid-
ered as being maintained by the successor State in conformity with 
guideline 5.1.1 or 5.1.2, a contracting State or State party or a contract-
ing organization or international organization party to the treaty that 
had not objected to the reservation in respect of the predecessor State 
may not object to it in respect of the successor State, unless:

(a) the time period for formulating an objection has not yet 
expired at the date of the succession of States and the objection is made 
within that time period; or

(b) the territorial extension of the treaty radically changes the con-
ditions for the operation of the reservation.

5.2.5 [5.14] Capacity of a successor State to formulate objec-
tions to reservations

1. When making a notification of succession establishing its status 
as a party or as a contracting State to a treaty, a newly independent State 
may, in the conditions laid down in the relevant guidelines of the Guide 
to Practice, object to reservations formulated by a contracting State or 
State party or by a contracting organization or international organization 
party to the treaty, even if the predecessor State made no such objection.

2. A successor State other than a newly independent State shall 
also have the capacity provided for in paragraph 1 when making a noti-
fication establishing its status as a party or as a contracting State to a 
treaty which, at the date of the succession of States, was not in force for 
the predecessor State but in respect of which the predecessor State was 
a contracting State. 

3. The capacity referred to in the foregoing paragraphs shall none-
theless not be recognized in the case of treaties falling under guidelines 
2.8.2 and 4.1.2. 

5.2.6 [5.15] Objections by a successor State other than a newly 
independent State in respect of which a treaty continues in force

A successor State other than a newly independent State in respect of 
which a treaty continues in force following a succession of States may 
not formulate an objection to a reservation to which the predecessor 
State had not objected unless the time period for formulating an objec-
tion has not yet expired at the date of the succession of States and the 
objection is made within that time period.

5.3 Acceptances of reservations and succession of States

5.3.1 [5.16 bis] Maintenance by a newly independent State of 
express acceptances formulated by the predecessor State

When a newly independent State establishes its status as a party 
or as a contracting State to a multilateral treaty, it shall be considered 

as maintaining any express acceptance by the predecessor State of a 
reservation formulated by a contracting State or by a contracting or-
ganization unless it expresses a contrary intention within 12 months of 
the date of the notification of succession.

5.3.2 [5.17] Maintenance by a successor State other than a 
newly independent State of the express acceptances formulated by the 
predecessor State

1. A successor State, other than a newly independent State, in 
respect of which a treaty continues in force following a succession of 
States shall be considered as maintaining any express acceptance by the 
predecessor State of a reservation formulated by a contracting State or 
by a contracting organization.

2. When making a notification of succession establishing its status 
as a contracting State or as a party to a treaty which, on the date of the 
succession of States, was not in force for the predecessor State but to 
which the predecessor State was a contracting State, a successor State 
other than a newly independent State shall be considered as maintaining 
any express acceptance by the predecessor State of a reservation for-
mulated by a contracting State or by a contracting organization unless 
it expresses a contrary intention within 12 months of the date of the 
notification of succession.

5.3.3 [5.18] Timing of the effects of non-maintenance by a succes-
sor State of an express acceptance formulated by the predecessor State

The non-maintenance, in conformity with guideline 5.3.1 or guide-
line 5.3.2, paragraph 2, by the successor State of the express acceptance 
by the predecessor State of a reservation formulated by a contracting 
State or by a contracting organization becomes operative in relation to 
a contracting State or a contracting organization only when notice of it 
has been received by that State or that organization.

5.4 Interpretative declarations and succession of States

5.4.1 [5.19] Interpretative declarations formulated by the prede-
cessor State

1. A successor State should, to the extent possible, clarify its posi-
tion concerning interpretative declarations formulated by the predeces-
sor State. In the absence of any such clarification, a successor State 
shall be considered as maintaining the interpretative declarations of the 
predecessor State.

2. The preceding paragraph is without prejudice to situations in 
which the successor State has demonstrated, by its conduct, its intention 
to maintain or to reject an interpretative declaration formulated by the 
predecessor State.

31. The draft guidelines pertained to Part 5 of the Guide 
to Practice, dealing with reservations, objections to res-
ervations, acceptances of reservations and interpretative 
declarations in relation to the succession of States. The 
texts originally proposed by the Special Rapporteur in 
his sixteenth report (A/CN.4/626 and Add.l) had been 
referred to the Drafting Committee by the Commission at 
its 3054th meeting. He paid a tribute to the Special Rap-
porteur, whose mastery of the subject and patient guid-
ance had greatly facilitated the Drafting Committee’s 
work, and thanked the members of the Committee for 
their active and effective participation and the Secretariat 
for its valuable assistance. 

32. During the plenary debate, some members of the 
Commission had questioned the placement of the provi-
sion on newly independent States at the very beginning of  
Part 5 of the Guide to Practice, as the Special Rapporteur 
had proposed. In their opinion, that put too much empha-
sis on a type of succession that was more the exception 
than the rule and had been consigned to history after the 
end of the decolonization process. However, other mem-
bers of the Commission had expressed their support for 
the approach taken by the Special Rapporteur. It had been 
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observed that a variety of legal issues were still likely to 
arise concerning reservations to treaties in relation to the 
succession of newly independent States. The point had 
also been made that it was justified to assign a prominent 
place to the draft guideline on newly independent States, 
since it reproduced article 20 of the 1978 Vienna Conven-
tion, the only provision that addressed the issue of reser-
vations in relation to the succession of States.

33. The Drafting Committee had decided to retain the 
order of the draft guidelines proposed by the Special 
Rapporteur, with the understanding that the commentary 
would provide an explanation of the way in which the dif-
ferent types of succession regulated in the 1978 Vienna 
Convention—in particular, the distinction between auto-
matic and non-automatic succession—were reflected in 
the draft guidelines. The commentary would also indicate 
that the draft guidelines would not revisit the rules gov-
erning the succession of States in respect of treaties.

34. The numbering of the draft guidelines provision-
ally adopted by the Drafting Committee differed from 
the numbering in the sixteenth report on the topic (A/
CN.4/626 and Add.1). That was because the Drafting 
Committee, following a proposal by the Special Rap-
porteur, had divided the guidelines into four subsections 
dealing, respectively, with reservations, objections to res-
ervations, acceptances of reservations and interpretative 
declarations. For each draft guideline, the original num-
ber was indicated in brackets.

35. The first text in section 5.1, which was entitled 
“Reservations and succession of States”, was draft guide-
line 5.1.1, entitled “Newly independent States”. In para-
graphs 1 to 3, it reproduced the text of the 1978 Vienna 
Convention, replacing, as appropriate, the cross refer-
ences to the articles of the 1969 Vienna Convention by 
cross references to the relevant provisions of the Guide to 
Practice. Except for the inclusion of an additional para-
graph, the Drafting Committee had retained, with minor 
editorial changes, the formulation of the corresponding 
draft guideline 5.1 proposed by the Special Rapporteur.

36. Paragraph 1 of the draft guideline stated that a newly 
independent State that established its status as a party or 
as a contracting State to a treaty by a notification of suc-
cession was considered as maintaining any reservation to 
that treaty that had been applicable, on the date of the suc-
cession of States, to the territory to which the succession 
related, unless when making the notification of succession 
it expressed a contrary intention or formulated a reservation 
relating to the same subject matter as the reservation. Para-
graph 2 recognized the right of a newly independent State 
to formulate a reservation when making its notification 
of succession unless that reservation was impermissible 
according to subparagraph (a), (b) or (c) of guideline 3.1 of 
the Guide to Practice. Paragraph 3 referred to the rules con-
cerning the procedure for the formulation of a reservation 
as set out in Part 2 of the Guide to Practice.

37. Paragraph 4 was new. In response to a suggestion 
made in the plenary debate, it reproduced the definition of 
a “newly independent State” contained in article 2, para-
graph 1 (f), of the 1978 Vienna Convention. The commen-
tary would explain that the definition had been reproduced 

in order to prevent any misunderstanding as to the mean-
ing of the expression and because the distinction between 
newly independent States and successor States other than 
newly independent States was important for resolving the 
legal issues relating to reservations, objections to reser-
vations and acceptances of reservations in relation to the 
succession of States.

38. Draft guideline 5.1.2 was entitled “Uniting or separa-
tion of States”. The Drafting Committee had retained the 
substance of the corresponding draft guideline 5.2, which 
had not been questioned during the plenary debate. How-
ever, the text had been restructured so as to deal in separate 
paragraphs with two distinct scenarios: on the one hand, 
cases in which succession to a treaty by a State arising from 
a uniting or separation of States took place ipso jure and, 
on the other hand, cases in which succession to the treaty 
required a notification by that State. Paragraphs 1 and 2 
dealt with the first scenario and, for the sake of clarity, 
referred to a successor State that was a party to a treaty “as 
the result of” a uniting or separation of States. An appro-
priate explanation regarding the meaning of that phrase 
would be provided in the commentary. According to the 
relevant provisions of the 1978 Vienna Convention, in the 
event of a uniting or separation of States, succession took 
place ipso jure in respect of treaties which, at the date of the 
succession of States, had been in force for the predecessor 
State. It had been suggested, however, that the commentary 
should mention that, especially in cases of separation of 
States, the practice of States and depositaries in recogniz-
ing the automatic character of succession in respect of such 
treaties did not appear to be uniform.

39. Paragraph 1 enunciated the presumption that reserva-
tions were maintained unless the successor State expressed 
its intention not to maintain one or more reservations of 
the predecessor State at the time of the succession. That 
presumption was, however, subject to the provisions of 
draft guideline 5.1.3, which pointed out the irrelevance of 
certain reservations in cases involving a uniting of States. 
Since paragraph 1 of draft guideline 5.1.2, as redrafted by 
the Drafting Committee, referred only to those cases in 
which succession took place ipso jure, the reference to the 
hypothesis of the formulation of a reservation relating to 
the same subject matter had been omitted, because in such 
cases, the successor State was not entitled to formulate a 
new reservation, as was stated in paragraph 2. That point 
would be emphasized in the commentary.

40. In contrast, paragraph 3 referred to those cases in 
which, following a uniting or separation of States, succes-
sion to the treaty did not take place ipso jure but required 
a notification to that effect by the successor State. Accord-
ing to the relevant provisions of the 1978 Vienna Conven-
tion, such was the case for treaties which, at the date of the 
succession of States, had not been in force for the prede-
cessor State but in respect of which the predecessor State 
was a contracting State. The presumption that the reserva-
tions were maintained was also applicable in those cases, 
since it applied to all successor States, including newly 
independent States, as indicated in draft guideline 5.1.1, 
paragraph 1. Since, in the cases envisaged in draft guide-
line 5.1.2, paragraph 3, the succession to the treaty did 
not take place ipso jure, the successor State could for-
mulate a new reservation. Furthermore, if the reservation 
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formulated by the successor State related to the same sub-
ject matter as a reservation formulated by the predecessor 
State, the latter was not considered as maintained.

41. Draft guideline 5.1.2, paragraph 4, recalled the con-
ditions for the formulation of a reservation pursuant to 
paragraph 3. For the sake of consistency with draft guide-
line 5.1.1, paragraph 2, and in response to a suggestion 
made during the plenary debate, the Drafting Committee 
had decided to add a reference to the conditions for the 
permissibility of a reservation set out in subparagraph (a), 
(b) or (c) of guideline 3.1 of the Guide to Practice.

42. Draft guideline 5.1.3, which corresponded to the 
Special Rapporteur’s draft guideline 5.3, was entitled 
“Irrelevance of certain reservations in cases involving a 
uniting of States”. The text adopted by the Drafting Com-
mittee was identical to the text presented by the Special 
Rapporteur, except for the replacement of the expression 
“State so formed” by the words “successor State”.

43. Draft guideline 5.1.4, entitled “Establishment of 
new reservations formulated by a successor State”, was 
new. During the plenary debate, it had been observed that 
the draft guidelines did not indicate the conditions under 
which a reservation formulated by a successor State was 
to be regarded as established. In response to that concern, 
the Drafting Committee had decided to include a new 
draft guideline making express reference to the general 
provisions relating to the establishment of a reservation 
contained in Part 4 of the Guide to Practice. It was felt that 
such a reference was appropriate in order to make it clear 
that a successor State that formulated a reservation found 
itself in the same position as any other reserving State or 
international organization regarding the establishment of 
that reservation, particularly with reference to the right of 
the other contracting States or contracting organizations 
to accept, or object to, the reservation formulated by the 
successor State. The Drafting Committee considered that 
the inclusion of the draft guideline rendered superfluous 
two provisions on related issues proposed by the Special 
Rapporteur, namely draft guideline 5.8 on the timing of 
the effects of a reservation formulated by a successor 
State and draft guideline 5.16 on objections to reserva-
tions of the successor State. Those draft guidelines had 
therefore been deleted.

44. Draft guideline 5.1.5, which corresponded to the 
original draft guideline 5.4, was entitled “Maintenance of 
the territorial scope of reservations formulated by the pre-
decessor State”. While the principle it enunciated had not 
been questioned in the plenary debate, it had nevertheless 
been suggested that the possibility for the successor State 
to express a contrary intention be recognized in the text. 
The Drafting Committee had decided to follow that sug-
gestion and had added a phrase to that effect at the end of 
the draft guideline. The commentary would explain, how-
ever, that the rights and obligations of other contracting 
States or contracting organizations would not be affected, 
as such, by a declaration whereby the successor State 
extended the territorial scope of a reservation formulated 
by the predecessor State. As a result of that addition, the 
Drafting Committee had moved the proviso “subject to 
the provisions of guideline 5.1.6” to the beginning of the 
text, to make it easier to read.

45. Draft guideline 5.1.6, which corresponded to draft 
guideline 5.5 presented by the Special Rapporteur, had 
retained its original title, “Territorial scope of reserva-
tions in cases involving a uniting of States”. During the 
plenary debate, some members of the Commission had 
drawn attention to the complexity of that draft guideline. 
After careful consideration, the Drafting Committee had 
concluded that the complexity was necessitated by the 
variety of scenarios that could arise, in the context of the 
uniting of States, regarding reservations and their terri-
torial scope. The Drafting Committee had therefore only 
slightly modified the text proposed by the Special Rappor-
teur. The main changes concerned paragraphs 1 (a) and 
2 (b) and were intended to draw attention to the fact that, 
under the relevant provisions of the 1978 Vienna Conven-
tion, the territorial scope of a treaty might be extended 
following the uniting of States only if the successor 
State made a notification to that effect. For that reason, 
the phrase “at the time of the extension of the territorial 
scope of the treaty” had been replaced, for greater clar-
ity’s sake, with the phrase “when making the notification 
extending the territorial scope of the treaty”. Furthermore, 
in order to ensure consistency with the text of the other 
draft guidelines, throughout the text of the guideline the 
Drafting Committee had employed the phrase “following 
a uniting of two or more States” instead of “as a result of 
the uniting of two or more States”.

46. A suggestion had been made in the Drafting Com-
mittee that the proviso contained in paragraph 1 (b) be 
included in paragraph 2 (a). The idea behind that sug-
gestion was that the extension of the territorial scope of 
an identical reservation, as envisaged in paragraph 2 (a), 
could not occur if the “nature or purpose of the reser-
vation is such that the reservation cannot be extended 
beyond the territory to which it was applicable at the date 
of the succession of States”. After discussing the merits 
of that suggestion at length, the Drafting Committee had 
realized that the scenario in question could indeed occur 
when two or more States united. For example, it might 
be that, because of its nature and purpose, an identical 
reservation formulated by two of those States in respect 
of which the treaty had been in force at the date of the 
succession of States could not be extended to the part of 
the territory of the successor State which, prior to the unit-
ing, had belonged to a third State in respect of which the 
treaty had not been in force at the date of the succession 
of States. The Drafting Committee had considered that, 
in order to avoid complicating further the text of the draft 
guideline, it would be sufficient to explain in the com-
mentary that the nature and purpose of the reservation 
might, in certain situations, prevent the extension of the 
territorial scope of an identical reservation as envisaged 
in draft guideline 5.1.6, paragraph 2 (a). 

47. Draft guideline 5.1.7 was entitled “Territorial scope 
of reservations of the successor State in cases of succes-
sion involving part of a territory”. Since no change to the 
corresponding draft guideline 5.6 presented by the Special 
Rapporteur had been suggested during the plenary debate, 
the Drafting Committee had retained the text and title of 
the draft guideline as proposed by the Special Rapporteur.

48. Draft guideline 5.1.8, which corresponded to former 
draft guideline 5.7, was entitled “Timing of the effects 
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of non-maintenance by a successor State of a reserva-
tion formulated by a predecessor State”, as originally 
proposed. The Drafting Committee had again retained 
the text presented by the Special Rapporteur, including 
the cross references in brackets, which had received the 
support of some members of the Commission during the 
plenary debate, although they had been adjusted to agree 
with the renumbering of the draft guidelines. In order to 
align the text of the draft guideline with article 22, para-
graph 3 (a), of the 1969 and 1986 Vienna Conventions, the 
word “only” had been inserted before the word “when” in 
the penultimate line. In order to further ensure consist-
ency with the text of the 1986 Vienna Convention and the 
other guidelines, the expression “contracting international 
organization” had been replaced by “contracting organi-
zation”. The commentary would mention the role of the 
depositary in transmitting the relevant notification to the 
contracting States or contracting organizations.

49. Draft guideline 5.1.9, which corresponded to draft 
guideline 5.9 proposed by the Special Rapporteur, was 
entitled “Late reservations formulated by a successor 
State”. The Drafting Committee had decided to shorten 
the original title, but, as no modification had been sug-
gested during the plenary debate, it had retained the text of 
the draft guideline as proposed by the Special Rapporteur. 

50. Turning to the draft guidelines in section 5.2 enti-
tled “Objections to reservations and succession of States”, 
Mr. Vázquez-Bermúdez said that draft guideline 5.2.1 was 
entitled “Maintenance by the successor State of objections 
formulated by the predecessor State”, as originally pro-
posed. The Drafting Committee had retained most of the 
text of the corresponding draft guideline 5.10 presented by 
the Special Rapporteur, but it had adjusted the cross refer-
ence in the first line and deleted the word “international” 
between the words “contracting” and “organization” in 
order to be consistent with the terminology of the 1986 
Vienna Convention and the text of the other draft guidelines. 
For the sake of clarity, the commentary would indicate that 
the presumption enunciated in draft guideline 5.2.1 would 
not apply if a successor State that did not succeed ipso jure 
to a treaty chose to become a contracting State, or a party, 
to that treaty through means other than by notifying its suc-
cession, for example by acceding to the treaty. 

51. Draft guideline 5.2.2, entitled “Irrelevance of cer-
tain objections in cases involving a uniting of States”, 
corresponded to former draft guideline 5.11. Apart from 
adjusting the cross references in paragraph 2, removing 
the square brackets and replacing the expression “con-
tracting international organization” with “contracting or-
ganization”, the Drafting Committee had not introduced 
any modifications to the text or title of the guideline, nei-
ther of which had elicited any comments during the ple-
nary debate.

52. The title of draft guideline 5.2.3 was “Maintenance 
of objections to reservations of the predecessor State”. 
The Drafting Committee had adopted the text of draft 
guideline 5.12 proposed by the Special Rapporteur, but 
it had adjusted the cross references and deleted the word 
“international” between the words “contracting” and “or-
ganization”. It had decided to simplify the title of the draft 
guideline by deleting the phrase “formulated by another 

State or international organizations”, which had been 
deemed superfluous. 

53. Draft guideline 5.2.4 corresponded to former draft 
guideline 5.13. It was entitled “Reservations of the prede-
cessor State to which no objections have been made”, as 
originally proposed. The main change introduced by the 
Drafting Committee was the inclusion, at the end of the 
text, of a subparagraph permitting an additional excep-
tion to the principle that a contracting State or contracting 
organization could not object to a reservation maintained 
by a successor State if it had not objected to it in respect 
of the predecessor State. 

54. During the plenary debate, it had been argued that 
the solution retained in that draft guideline might be too 
rigid in the event of a uniting of States, since the sig-
nificance for the other contracting States or contracting 
organizations of a reservation maintained by the succes-
sor State might change. It had therefore been suggested 
that, in such cases, a contracting State or a contracting or-
ganization should be allowed to object to the reservation, 
even if it had not done so in respect of the predecessor 
State. In the Drafting Committee, the Special Rapporteur 
had indicated that he was prepared to accept that sugges-
tion, provided that the additional exception was limited to 
instances where, as a result of the extension of the treaty’s 
territorial scope following the uniting of States, the bal-
ance of the treaty would be compromised by a reservation 
maintained by the successor State. According to a different 
opinion expressed in the Drafting Committee, that poten-
tial difficulty seemed to be related to the extension of the 
territorial scope of the treaty, rather than of the reservation 
as such; hence there was no need to amend the text of the 
draft guideline. After careful consideration, the Drafting 
Committee had decided to include that additional excep-
tion but to formulate it in a restrictive manner. Accord-
ingly, draft guideline 5.2.4, as provisionally adopted by 
the Drafting Committee, allowed for the formulation of 
an objection to a reservation maintained by the succes-
sor State to which the contracting State or contracting or-
ganization had not objected in respect of the predecessor 
State, not only if the time period for the formulation of 
an objection had not expired at the date of the succession 
of States, but also if the territorial extension of the treaty 
radically changed the conditions for the operation of the 
reservation. In order to make the draft guideline easier to 
understand, the Drafting Committee had thought it pref-
erable to address the two different scenarios in separate 
subparagraphs (a) and (b). 

55. The Drafting Committee had retained but adjusted 
the cross references and had replaced the expression 
“contracting international organization” with “contracting 
organization” and the phrase “shall not have the capacity 
to” with the more concise “may not” in the chapeau. 

56. Draft guideline 5.2.5 corresponded to draft guide-
line 5.14 proposed by the Special Rapporteur. It was 
entitled, “Capacity of a successor State to formulate 
objections to reservations”, as originally proposed. The 
Drafting Committee had introduced only minor modifica-
tions to the text. In paragraph 1, the Drafting Committee 
had deemed the proviso “and subject to paragraph 3 of 
the present guideline” superfluous and had deleted it. For 
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the sake of consistency with the terminology of the 1986 
Vienna Convention, the term “contracting international 
organization” had once again been replaced by “contract-
ing organization”. At the end of paragraph 3, the Draft-
ing Committee had inserted the number of the guideline 
that reproduced the language of article 20, paragraph 2, of 
the 1969 and 1986 Vienna Conventions.

57. Draft guideline 5.2.6, the last in that section, was 
entitled “Objections by a successor State other than 
a newly independent State in respect of which a treaty 
continues in force”, as originally proposed. The Draft-
ing Committee had merely replaced the phrase “shall not 
have the capacity to” with the more succinct wording 
“may not” and had otherwise kept the text of the original 
draft guideline 5.15, to which no amendments had been 
suggested during the plenary debate. 

58. Turning to the draft guidelines in section 5.3, 
“Acceptances of reservations and succession of States”, 
he said that draft guideline 5.3.1 had retained the original 
title, “Maintenance by a newly independent State of 
express acceptances formulated by the predecessor State”. 
Apart from the deletion of the word “international” before 
“organization” in the penultimate line in order to secure 
consistency with the terminology of the 1986 Vienna 
Convention, the Drafting Committee had retained the text 
of the corresponding draft guideline 5.16 bis, as presented 
by the Special Rapporteur, to which no changes had been 
proposed during the plenary debate.

59. Draft guideline 5.3.2 was entitled “Maintenance by 
a successor State other than a newly independent State 
of the express acceptances formulated by the predecessor 
State”, as originally proposed. The Drafting Committee 
had introduced only minor changes to the corresponding 
draft guideline 5.17 presented by the Special Rapporteur. 
In the English text, the phrase “for which a treaty remains 
in force” in paragraph 1 had been altered to “in respect of 
which a treaty continues in force” in order to follow the 
wording of the 1978 Vienna Convention, and the expres-
sion “contracting party” in paragraph 2 had been replaced 
by “contracting State” in order to align it more closely with 
the French text. As in other draft guidelines, the expression 
“contracting international organization” had been amended 
to “contracting organization” in paragraphs 1 and 3. 

60. Draft guideline 5.3.3 was entitled “Timing of the 
effects of non-maintenance by a successor State of an 
express acceptance formulated by the predecessor State”, 
as originally proposed. Since the corresponding draft 
guideline 5.18 presented by the Special Rapporteur had 
been well received by the plenary Commission, the Draft-
ing Committee had made only minor changes to its text. 
For the sake of consistency with other draft guidelines, 
the phrase “in accordance with” had been replaced by 
“in conformity with” in the first line and the term “con-
tracting international organization” had been altered to 
“contracting organization”. In the English text, in order 
to align the wording with that of draft guideline 5.1.8, 
the phrase “shall take effect for” had been amended to 
“becomes operative in relation to” and the clause “when 
that State or that organization has received the notifica-
tion thereof” had been replaced by “only when notice of it 
has been received by that State or that organization”. The 

cross references had been retained and brought into line 
with the renumbering of the draft guidelines. 

61. The last section of Part 5 of the Guide to Practice, 
entitled “Interpretative declarations and succession of 
States”, comprised only one provision, namely draft guide-
line 5.4.1, which corresponded to draft guideline 5.19 
proposed by the Special Rapporteur and was entitled “In-
terpretative declarations formulated by the predecessor 
State”. During the plenary debate, it had been suggested 
that the text proposed by the Special Rapporteur be sup-
plemented by the enunciation of a presumption that a suc-
cessor State, in the absence of any clarification on its part, 
should be considered as maintaining the interpretative dec-
larations of its predecessor State. The Drafting Committee 
had followed that suggestion, which had been accepted by 
the Special Rapporteur. A sentence to that effect had there-
fore been added to paragraph 1 of the draft guideline. As a 
result of that addition, the Drafting Committee had consid-
ered that the provision should have a broader title than that 
originally proposed. For that reason, the words “clarifica-
tion of the status of” had been omitted from the title, which 
therefore referred in general terms to interpretative declara-
tions formulated by the predecessor State. 

62. He hoped that the Commission would find that it 
could provisionally adopt the draft guidelines presented 
by the Drafting Committee. 

63. The CHAIRPERSON invited Commission to pro-
ceed to adopt the draft guidelines contained in document 
A/CN.4/L.760/Add.2.

Draft guidelines 5.1.1 to 5.4.1

Draft guidelines 5.1.1 to 5.4.1 were adopted.

64. The CHAIRPERSON said he took it that the Com-
mission wished to adopt the report of the Drafting Com-
mittee on reservations to treaties contained in document 
A/CN.4/L.760/Add.2 as a whole.

The report of the Drafting Committee on reservations 
to treaties contained in document A/CN.4/L.760/Add.2, as 
a whole, was adopted.

The meeting rose at 11.30 a.m.
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