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Tribute to the memory of Ms. Paula Escarameia,
former member of the Commission (concluded)*

previous session, members were invited to address it in
their statements at the current session.

32. The CHAIRPERSON announced that the memorial
seminar for Ms. Escarameia would be held on Tuesday,
12 July 2011, at 5 p.m., at the Graduate Institute of
International and Development Studies of Geneva.

2. Mr. FOMBA expressed appreciation to the Special
Rapporteur for the second addendum to his sixth report on
expulsion of aliens and for his oral introduction. By and
large, he was in agreement with the underlying arguments
in the report and with the consequences which the Special
Rapporteur derived from them for the purpose of codification
and progressive development. In paragraph 403 [para. 1],131
the terms of the debate were well defined with regard to
the question of the implementation of expulsion decisions.
Paragraph 404 [para. 2] placed emphasis on voluntary
departure, its dual advantage being that it permitted
greater respect for human dignity while being easier to
manage administratively. As to the appropriate period for
voluntary departure, he wondered whether the proposal
by the Commission of the European Communities132 of a
maximum of four weeks, unless there was a risk that the
person concerned might abscond, was always suitable.

The meeting rose at 11 a.m.
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Mr. McRae, Mr. Melescanu, Mr. Murase, Mr. Niehaus,
Mr. Nolte, Mr. Perera, Mr. Petrič, Mr. Saboia, Mr. Singh,
Mr. Valencia-Ospina, Mr. Vargas Carreño, Mr. Vasciannie,
Mr. Vázquez-Bermúdez, Mr. Wisnumurti, Sir Michael
Wood.

Expulsion of aliens (continued)
(A/CN.4/638, sect. B, A/CN.4/642)
[Agenda item 5]
Sixth report of the Special Rapporteur128 (continued)
Ms. Jacobsson (Vice-Chairperson) took the Chair.
1. The CHAIRPERSON invited the members of the
Commission to continue their consideration of the sixth
report on expulsion of aliens and drew their attention to an
issue that had not been discussed at the previous session for
lack of time. It would be recalled that in 2010 the Special
Rapporteur had presented a revised version of draft article 8
entitled “Expulsion in connection with extradition”, which
was reproduced in footnote 1299 of the report of the
Commission on the work of its sixty-second session.129 The
revised draft article aimed to take into account comments
made on the initial version as presented by the Special
Rapporteur in his sixth report.130 Since the Commission
had not been able to discuss the revised version at its
Resumed from the 3081st meeting.
At its sixty-second session, the Commission began the study of
the sixth report of the Special Rapporteur by chapters I to IV, section C;
it continued with the study of chapters IV, section D, to VIII, reproduced
in the second addendum to the sixth report (Yearbook … 2010, vol. II
(Part One), document A/CN.4/625 and Add.1–2).
129
Yearbook … 2010, vol. II (Part Two), p. 165, para. 176.
130
Yearbook … 2010, vol. II (Part One), document A/CN.4/625
and Add.1–2, p. 153, para. 72; also reproduced in ibid., vol. II
(Part Two), p. 160, para. 138, footnote 1286.
*
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3. It emerged clearly in paragraph 405 [para. 3] that
forcible expulsion was the logical consequence of a refusal
of voluntary departure, and the Special Rapporteur rightly
noted that a return was not always thwarted solely
by the refusal of the expelled alien to leave. In para
graph 406 [para. 4], it was essential to ensure that when the
State of return was not the State of origin, expulsion was not to
a country where there was a real risk to the person’s life. With
regard to expulsions effected by air, the 1944 Convention
on International Civil Aviation contained important legal
provisions which, if applied correctly and systematically,
would ensure best conditions for the return of expelled
persons. As to the definition of the phrase “potentially
disruptive passengers” in paragraph 411 [para. 9], it might
be asked whether the reference to expelled persons was
always relevant from a theoretical and practical viewpoint.
In paragraph 412 [para. 10], the reference to cases of illtreatment suffered by some aliens showed the seriousness
of the problems which could arise in practice. With regard
to paragraph 413 [para. 11], he said that guidelines for
good conduct in the field of expulsion were a good idea,
but the difficulty was in their actual application together
with a suitable and effective mechanism for monitoring and
sanctions. On paragraph 416 [para. 14], he agreed with the
Special Rapporteur’s conclusion that it was not necessary to
draw up a specific draft article on the protection of human
rights during the transport stage of the deportation process,
even in the name of progressive development, since that
was already covered by the general obligation set out in
draft articles 8 and 9.
4. Turning to the draft articles themselves, he noted that
draft article D1 (Return to the receiving State of the alien
being expelled) was a draft text of a general nature relating
to the conditions for the return to the receiving State of the
131
The numbers in brackets refer to the numbering used in the
mimeographed version of the second addendum to the sixth report
of the Special Rapporteur (A/CN.4/625/Add.2), available from the
Commission’s website. The chapters, paragraphs and footnotes were
renumbered for publication in Yearbook … 2010, vol. II (Part One).
132
Proposal for a Directive of the European Parliament and of the
Council on common standards and procedures in Member States for
returning illegally staying third-country nationals, presented by the
Commission of the European Communities, document COM(2005)
391 final, of 1 September 2005, article 6.
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alien being expelled. It was relevant and, on the whole, its
basic reasoning was sound. Paragraph 1 of that draft article
enunciated the principle and recommended encouraging
voluntary compliance with an expulsion decision,
which seemed logical and useful. Paragraph 2 provided
for the exception—forcible implementation—and
placed the expelling State under an obligation with respect
to both the results and the means: to ensure the normal
and orderly transportation to the receiving State of the
alien being expelled and, to that end, to take the necessary
measures, in accordance with the rules of international
law, in particular those relating to air travel. He agreed
with the point made in paragraph 417 [para. 15] to the
effect that paragraphs 1 and 2 of the draft article had
already been codified in that they were derived from,
in particular, general international and treaty law. As to
paragraph 3, the Special Rapporteur was of the view that
it was more a part of the progressive development of
international law, and the arguments put forward in that
connection were relevant and convincing. With regard to
paragraph 457 [para. 55] of the report, he said that, like
the Special Rapporteur, he doubted whether the proposal
for a draft article on the suspensive effect of a remedy
was justified. On paragraph 461 [para. 59], he agreed that
it was not necessary to establish a specific rule in respect
of remedies against an expulsion decision, even as part of
progressive development, and he endorsed the conclusion
set out in paragraph 490 [para. 88] that the “safe country”
concept could not be formulated as a draft general rule.
5. The line of reasoning behind draft article E1 (State
of destination of expelled aliens) was sound. Paragraph 1
was logical; it contained a strict obligation of principle that
was supported in international law. Paragraph 2 provided
alternative solutions and had the advantage of also taking the
wishes of the expelled person into account, and paragraph 3
rightly specified a strict and absolute obligation for the State
of nationality. With regard to paragraph 519 [para. 117], he
agreed that the elaboration of a legal framework for a transit
procedure for illegal aliens, although it would be useful,
went beyond the scope of the topic.
6. Draft article F1 (Protecting the human rights of aliens
subject to expulsion in the transit State) could be supported
in that it was based on a mutatis mutandis approach. He
endorsed the line of reasoning behind draft article G1
(Protecting the property of aliens facing expulsion).
Paragraph 2 of the draft article was balanced because it
established the obligation for the State to protect and return
property while recognizing the right of the alien to dispose
freely and effectively of that property. As to the phrase
“to the extent possible” in square brackets, it suggested
that there were cases in which the alien’s right could not
be realized. It might be useful to consider what conclusion
could be drawn from the analysis of practice in that regard.
7. On draft article H1 (Right of return to the expelling
State), he agreed with the view that the provision could be
proposed as part of progressive development. He endorsed
on the whole the explanations and line of reasoning in
paragraph 562 [para. 160] of the report. The first part of
the draft article enunciated the principle and gave the main
reasons for it. He wondered, however, whether it would not
be possible to provide a more exact definition of the words
“mistaken grounds”, for example by saying “on mistaken
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grounds resulting from an error of fact or law” (pour des
motifs inexacts résultant d’une erreur de fait ou de droit).
That was a drafting question which could easily be
resolved. In the judgment of the ICJ of 24 May 2007 in the
Ahmadou Sadio Diallo case, reference had been made to
a possible case of an error of law with regard to the legal
characterization of the act in question as “refusal of entry”
or “expulsion” (see para. 575 [para. 173] of the report).
The second part of the draft article defined the exception,
the only really valid one in the current case. With regard to
paragraphs 596 [para. 194] and 597 [para. 195] of the report,
on the emergence of particular damages for the interruption
of the life plan, he said that that new approach to the right
to reparation, although interesting, was problematic and
should therefore be considered with caution.
8. As noted in paragraph 608 [para. 206], draft articles I1
(The responsibility of States in cases of unlawful
expulsion) and J1 (Diplomatic protection) were merely
reference clauses that did not call for any particular
comment. He did not have a position of principle on the
word in square brackets in draft article I1 (“illegal”), but
perhaps it could be retained so as to be consistent with the
usual terminology on the law of responsibility. In closing,
he said that he was in favour of referring all the proposed
draft articles to the Drafting Committee.
9. Mr. McRAE thanked the Special Rapporteur for
the second addendum to his sixth report on expulsion
of aliens, which was the result, as with his preceding
reports, of thorough research and a detailed analysis of
State practice. The Special Rapporteur’s careful and
thoughtful treatment of the issues prompted a number
of observations. The topic was very difficult, as seen
by the discussions in the Commission over the years,
the comments of Governments and the many problems
encountered by the Drafting Committee in finding a
precise wording. There was no doubt that expulsion
was an important contemporary problem, but it was less
clear that the Commission would be able to produce
a result that would win the widespread acceptance of
Governments. Moreover, the current circumstances
were quite different from those that had prevailed
when the Institute of International Law and Harvard
Law School had contemplated what was desirable in
terms of expulsion. Different means of transport, global
movements of persons, massive displacements due to
conflicts, the search for economic opportunities and, more
recently, the rise in international terrorism had changed
the nature of the question of expulsion and resulted in a
greater immediacy of the problem.
10. That evolution had always been a source of
difficulty for the Special Rapporteur and the Commission
when they had sought to determine whether a rule of
customary international law existed on a particular issue.
It raised the question of whether a rule that had been
accepted 100 years earlier was still relevant to today’s
circumstances. Answering that question presupposed a
determination of what elements to rely on in deciding
that practice, jurisprudence and scholarly literature had
converged sufficiently to make it appropriate to propose
a draft article. It also raised the question of the final
form of the work on the topic. Should the Commission
recommend that States adopt the draft articles as a basis
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for a multilateral treaty, or were the draft articles more in
the nature of guidelines for best practices for States? Those
questions were not urgent, but they had implications for
what the Commission regarded as an appropriate draft
article on a particular aspect of the topic.
11. He had had those considerations in mind while
reading the second addendum and listening to the Special
Rapporteur’s introduction at the previous meeting. The
draft articles proposed by the Special Rapporteur provided
useful standards and guidance to States in a difficult
area, but he personally wondered about their status and
whether a codification of customary international law
was at issue or whether in reality a desirable progressive
development of international law was concerned. That
question arose in particular in relation to draft article D1
(Return to the receiving State of the alien being expelled),
with regard to which the Special Rapporteur indicated
that paragraphs 1 and 2 reflected existing codification and
that paragraph 3 was part of the progressive development
of international law, although that was not as clear as the
Special Rapporteur suggested, because the entire draft
article seemed in fact to be based on the best practices
recommended by a working group of the International Air
Transport Association (IATA) and on regional practices of
the European Union. That did not mean that the draft article
was unnecessary; he merely wished to draw attention to
the difficulty of clearly distinguishing between what was
customary international law and could easily be codified,
and what was progressive development.
12. The difficulty was highlighted by the question of
an appeal against an expulsion decision. After analysing
domestic legislation and practice, the Special Rapporteur
concluded in paragraph 451 [para. 49] of his report that the
submission of an individual appeal against an expulsion
order was clearly established under international law
and it now had the force of customary law. Yet, having
reached that conclusion, the Special Rapporteur did not
go one step further and prepare a draft article providing
that States must or should give individuals an opportunity
to appeal an expulsion order, because an examination of
remedies available in different States suggested that there
was no uniform practice in that regard. Thus, the Special
Rapporteur doubted whether the proposal for a draft article
on the issue was justified (para. 457 [para. 55] of the report),
and he reinforced that point in paragraph 461 [para. 59],
where he maintained that, clearly, there was no basis
in international law for establishing any rule regarding
remedies against an expulsion decision, even as part of
progressive development.
13. The effect of that conclusion was to relegate the
question of an appeal by a person subject to an expulsion
order to the realm of domestic legislation and practice,
subject to relevant human rights obligations. In substance,
the Commission was saying that it had no guidance for
States in that regard. If the right to appeal was recognized
in international human rights jurisprudence, then surely that
was a sufficient reason to take note of that fact in a specific
draft article. Even if there was no basis for identifying a
particular remedy, perhaps an article should have a new
paragraph that recognized the right to appeal and indicated
that States should provide an appropriate remedy. The

commentary could explain the tentativeness of such a
provision and could review the variations in State practice.
14. It was not his intention to criticize the Special
Rapporteur, but to draw attention to the difficulties raised
by an area in which State practice was often divided and
in which attempts to recommend practices and propose
best practices did not necessarily result in uniform
behaviour. However, if the Commission put aside some
subjects and disregarded others, the draft articles would
have an episodic appearance. He therefore wondered
whether it was really appropriate to leave out an article on
the right to appeal. After all, if the practice of granting an
appeal was sufficiently widespread to justify the Special
Rapporteur’s conclusion that it was a rule of customary
international law, then the Commission should at the very
least include a draft article recognizing the right to appeal.
15. Draft article E1 (State of destination of expelled
aliens) essentially raised drafting problems, which needed
to be mentioned because they might have consequences for
the substance. The draft article contained two major ideas:
first, the State of nationality was the State to which an alien
could be expelled (although the imperative in paragraph 1
(“shall be expelled”) seemed inconsistent with the later
paragraphs), and, secondly, an individual could only be
expelled to another State that would receive him or her,
provided that such a State would not subject that individual
to torture. If that was the case, he did not see why paragraph 2
included a list of other States of destination (State of
residence, passport-issuing State, State of embarkation),
unless as an indication of destinations which States might
think of when contemplating expulsion. For the purposes
of the draft article, surely the most important questions of
principle were those of consent by the receiving State and
the fact that an individual was not subjected to torture or
other inhuman or degrading treatment. That was merely a
reaffirmation of the general principle set out earlier in the
draft articles that the human rights of individuals subject to
expulsion must be respected. In any event, although it was
certainly useful to provide guidance to States, the imperative
nature of paragraph 1 should be removed. After all, why
should an expelling State not be able to expel an individual
to a State that did not fit any of those categories, that would
not subject the individual to torture and that was prepared
to accept the individual? As he saw it, those matters could
be dealt with in the Drafting Committee, although some
reworking of the provision would be required.
16. He agreed with the redrafted version of draft
article F1 (Protecting the human rights of aliens subject to
expulsion in the transit State). On draft article H1 (Right
of return to the expelling State), he was not certain that
the draft article, as worded, captured all the necessary
qualifications in that area. There was no doubt that there
might be certain circumstances where a wrongfully
expelled individual should have the right to return, but what
if the individual was present illegally in the first place? Did
such an individual have a right of re-entry, and, if so, did
it depend on the nature of the illegality of the expulsion?
France and Germany had given very qualified responses
with regard to the rights that an individual would have if
his or her expulsion was revoked. The Malaysian practice
of allowing such an individual to apply for an entry visa
seemed to reflect a more widespread approach.
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17. In sum, draft article H1 needed some clarification
on what exactly was meant when it stated that an illegally
expelled individual had a “right of return”. An illegal
expulsion might be an international wrong, engaging the
responsibility of the expelling State, but it was not clear
whether it automatically entailed a right to return to that
State. As for draft article I1 (The responsibility of States
in cases of unlawful expulsion), he agreed that it passed
the question on to the draft articles on State responsibility
for internationally wrongful acts133 rather than trying to
draw any specific conclusions in that area. On the other
hand, draft article J1 (Diplomatic protection) did not
seem justified, because it stated the obvious and implied
that there was some question about whether the State of
nationality could exercise diplomatic protection on behalf
of an illegally expelled individual. Perhaps that point
could be made in the commentary to draft article I1.
18. With regard to draft article 8 (Expulsion in connection
with extradition134), he welcomed the deletion of the words
“disguised expulsion”, which did not render well the idea
that a State should not bypass the extradition process by
expelling an individual directly to the requesting State or
by expelling him or her to a State likely to extradite that
individual to the requesting State if the expelling State did
not have an extradition treaty with that State.
19. In closing, he said that he was in favour of referring
the draft articles proposed in the second addendum to the
Drafting Committee.
20. Mr. KAMTO (Special Rapporteur), referring to
Mr. McRae’s statement, said he simply wanted to say
that it was the suspensive effect of an appeal against an
expulsion decision that could not be codified, and not the
right to appeal as such.
21. Mr. CANDIOTI said that when the Special
Rapporteur had addressed the question of procedures
and rules relating to the implementation of an expulsion
decision, he had taken care to distinguish between the case
of voluntary implementation, which at first glance did not
raise any major difficulty, and the much more complex
case of forcible implementation, which was problematic.
The Special Rapporteur had dwelt on the latter case in
the last chapters of his sixth report (chap. IV, sect. D,
to chap. VIII [chaps. III–VII of the second addendum]),
setting out the modalities and conditions which needed to
be met for expulsion to take place with due regard to all
the interests and principles at play.
22. The Special Rapporteur provided valuable information
on the current modalities for forcible implementation of
an expulsion decision and the principles and rules which
must be observed so that the orderly implementation
of the measure went hand in hand with the concern for
the physical and mental integrity of the expelled alien,
and he had done well to draw attention to the risks of
violence and ill-treatment which might unfortunately be
associated with the expulsion procedure, not only during
133
General Assembly resolution 56/83 of 12 December 2001, annex.
The draft articles adopted by the Commission and the commentary
thereto are reproduced in Yearbook … 2001, vol. II (Part Two) and
corrigendum, pp. 26 et seq., paras. 76–77.
134
See Yearbook … 2010, vol. II (Part Two), p. 165, para. 176.
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the pre-expulsion phase but also, and above all, during the
actual implementation of the measure.
23. The Commission should therefore approve draft
article D1 (Return to the receiving State of the alien being
expelled), which the Special Rapporteur proposed in
paragraph 416 [para. 14] and which took into account the
most recent recommendations and guidelines elaborated
by IATA.
24. The text stressed that voluntary implementation of
the expulsion should be encouraged and, if that was not
possible, it enunciated the obligation for the expelling
State to take the necessary measures to ensure, as far as
possible, the orderly transportation to the receiving State
of the alien being expelled.
25. The second point discussed in detail by the Special
Rapporteur was the right of an alien subject to expulsion
to appeal against the expulsion decision. The Special
Rapporteur stressed that an alien’s fundamental right
to request that the legality of the expulsion measure be
examined by a competent and independent authority
established in conformity with domestic law had long
been recognized in general international law and in
domestic law and had been embodied in treaties and
mechanisms for the international protection of human
rights, especially after the Second World War.
26. The decision on the appeal must be taken in a
reasonable period in the light of the circumstances of
each case and, as noted by the Special Rapporteur in
paragraph 456 [para. 54], the effectiveness of the appeal
could be ensured only if it produced a suspensive effect
on the expulsion measure, so as to avert the sometimes
disastrous consequences of an expulsion that was
recognized as illegal.
27. However, in paragraph 457 [para. 55], the Special
Rapporteur doubted whether a general rule regarding
the suspensive effect of a remedy should be formulated,
because it might upset the balance between the State’s
right to expel on grounds of public order or national
security and the right of the alien in question to have his
or her human rights respected. He personally thought that
the question required further consideration, and perhaps a
formulation should be found that reconciled the different
principles and interests at play in expulsion.
28. The third point examined by the Special Rapporteur
concerned the cooperation that must exist between the
expelling State and the transit and receiving States for an
orderly implementation of the expulsion measure. On the
whole, he endorsed the detailed treatment of that question
in paragraphs 462 [para. 60] to 520 [para. 118], as well as
draft articles E1 (State of destination of expelled aliens)
and F1 (Protecting the human rights of aliens subject to
expulsion in the transit State).
29. In the following chapter, the Special Rapporteur
addressed the legal consequences of expulsion,
analysing in particular the question of the protection of
the property and other pecuniary interests of expelled
persons. Draft article G1 (Protecting the property of
aliens facing expulsion), which prohibited expulsion
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for the purpose of confiscating his or her assets and
enunciated the obligation to respect the right of the
alien facing expulsion to dispose of his or her property
or to receive compensation, duly complied with the
elementary imperatives of justice. The same was true
for draft article H1 (Right of return to the expelling
State), on the right of the alien to return to the State from
which he or she had been illegally expelled when the
expulsion decision had been annulled for substantive
reasons. The Special Rapporteur had rightly referred
to the principles and norms recognized in various legal
texts, international instruments and decisions of human
rights protection bodies.
30. In the last chapter of his sixth report, the Special
Rapporteur addressed another equally important legal
consequence of illegal expulsion: the international
responsibility incurred by a State for failure to respect its
international obligations with regard to the expulsion of
aliens. The principles and rules relating to State responsibility for internationally wrongful acts, codified and
progressively developed by the Commission in its 2001
draft articles, were fully applicable in the current case. The
Special Rapporteur rightly cited the elements of interna
tional jurisprudence that had helped lay the groundwork
for the general regime of State responsibility. As natural
consequences of the application of that regime, the Special
Rapporteur then examined the question of diplomatic
protection as a means of making responsibility effective, as
illustrated in the judgment rendered on 30 November 2010
by the ICJ in the Ahmadou Sadio Diallo case, and the issue of
the forms of reparation for damage suffered on account of an
illegal expulsion, discussed in paragraphs 584 [para. 182]
to 608 [para. 206] with many examples of precedents. Draft
articles I1 (The responsibility of States in cases of unlawful
expulsion) and J1 (Diplomatic protection) rightly referred
to the general rules relating to responsibility and diplomatic
protection evoked in the analysis in question. Perhaps a draft
article should be added on the right of a victim of an illegal
expulsion to have recourse to the protection mechanisms
and remedies provided under human rights instruments.
31. Draft articles D1 to J1 could be referred to the
Drafting Committee to be finalized, taking into account
the comments made during the debate.
32. Mr. NIEHAUS said that draft articles D1 to J1,
which the Special Rapporteur had introduced in the last
chapters of his sixth report, provided a clear and logical
summary of his arguments.
33. Draft article D1 (Return to the receiving State of
the alien being expelled) posed a number of problems.
Paragraph 1, which stated that “[t]he expelling State shall
encourage the alien being expelled to comply with the
expulsion decision voluntarily”, did not indicate how such
encouragement was expected to take place. That might
well open the door to the exercise of undue pressure, which
would be prejudicial to the rights of the alien. To address
that omission, it would suffice to refer to the possibility
that the person concerned could voluntarily agree to the
expulsion. He agreed with the Special Rapporteur that
the voluntary departure of the alien facing expulsion
permitted greater respect for human dignity while being
easier to manage administratively.

34. In paragraph 2 of the draft article, the words “as
far as possible” gave the unacceptable impression that,
if it was not possible to have an “orderly” transportation
that was “in accordance with the rules of international
law”, the necessary measures must still be taken to
ensure implementation of the expulsion decision. He also
suggested that, for the sake of clarity, the reference to the
rules of air travel should be deleted, since the Special
Rapporteur had explained at the previous meeting that
other means of transport were not excluded.
35. Paragraph 3 of the draft article, pursuant to which the
alien being expelled must be given appropriate notice to
prepare for his/her departure, was acceptable. Needless to
say, such notice must take into account not only the rights
of the alien, but also the security conditions necessary for
the implementation of the expulsion measure. It would
therefore be preferable not to allow for the possibility of
shortening that period if there was a risk that the alien in
question might abscond.
36. With regard to draft article E1 (State of destination
of expelled aliens), it was logical that, in principle, aliens
should be sent to their State of nationality, provided of
course that they were not at risk of torture or inhuman
or degrading treatment there. Thus, the draft article
was acceptable, especially since it allowed for other
possibilities in case of a problem or a refusal, namely
expulsion to the State of residence, the passport-issuing
State, the State of embarkation or any other State willing
to accept the person in question. Provision should,
however, be made for the unlikely but not impossible
case in which no State apart from the State of nationality
agreed to admit the person concerned to its territory and
there was a risk of human rights violations in that State.
37. Draft article F1 (Protecting the human rights of
aliens subject to expulsion in the transit State) was fully
justified.
38. Part Three, on the legal consequences of expulsion,
and which dealt with the rights of expelled aliens and
the responsibility of the expelling State as a result of
an unlawful expulsion, was particularly interesting.
With regard to the rights of expelled aliens, the Special
Rapporteur had done well to focus the provisions of draft
article G1 on the protection of the property of aliens
facing expulsion.
39. History unfortunately showed that the purpose of
certain expulsion practices was to confiscate the property
of the persons targeted, the State thereby seeking to enrich
itself to the detriment of aliens residing on its territory, and
sometimes going so far as to enlarge the definition of “alien”
to include those of its own nationals who were of a particular
religion or ethnic origin. The Special Rapporteur made that
point and referred to the case of the expulsion from Germany
during the Weimar Republic of foreign Jews and other aliens
from Baden and Prussia, as well as the example of property
confiscated from Germans in Europe and elsewhere during
and after the Second World War. At the previous meeting he
had himself evoked abuses committed in Latin America, in
particular in Central America, where Germans had had their
property confiscated during the war. In the jurisprudence,
the Nottebohm case was best known because it had been
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brought before the ICJ, but in many other instances, the
victims had had the nationality of the confiscating State. In
a completely arbitrary manner, as a function of the interests
at play in each case, the nationality of persons of German
ancestry had simply been annulled, not by judicial means
but through the simple promulgation of an executive decree
that had also declared the persons concerned to be “war
enemies”, in other words, “Germans”, thereby allowing
hastily adopted expropriation (in other words, confiscation)
laws to be applied in order to seize their property.
40. Thus, it could be seen that the definition of “alien”
could be manipulated at will to justify unlawful acts
committed against nationals of a State essentially for
the purpose of seizing their property, and for that reason
he proposed the insertion of the words “or of a national
unlawfully classified as an alien” in paragraph 1 of draft
article G1, which would then read:
“The expulsion of an alien, or of a national
unlawfully classified as an alien, for the purpose of
confiscating his or her assets is prohibited.”
41. He endorsed draft article H1 (Right of return to
the expelling State), as well as draft articles I1 (The
responsibility of States in cases of unlawful expulsion)
and J1 (Diplomatic protection), which were clear and
succinct.
42. Mr. McRAE said that the right to challenge an
expulsion, treated solely in the framework of procedural
guarantees, should also be addressed from the viewpoint
of what an appropriate remedy could be, given the
suspensive nature of the appeal. It would be useful to
have a provision on the right to appeal the expulsion and
another on the right to an appropriate remedy.
Organization of the work of the session (continued)*
[Agenda item 1]
43. Mr. NOLTE said that, so far, the Study Group
on the topic “Treaties over time” was composed of the
following members: Mr. Candioti, Mr. Comissário
Afonso, Mr. Dugard, Ms. Escobar Hernández, Mr. Gaja,
Mr. Hmoud, Ms. Jacobsson, Mr. Kamto, Mr. McRae,
Mr. Melescanu, Mr. Murase, Mr. Niehaus, Mr. Perera,
Mr. Petrič, Mr. Singh, Mr. Valencia-Ospina, Mr. Vargas
Carreño, Mr. Vasciannie, Mr. Vázquez-Bermúdez,
Mr. Wisnumurti and Sir Michael Wood.
Mr. Kamto (Chairperson) took the Chair.
Statement by the Under-Secretary-General for
Legal Affairs, United Nations Legal Counsel
44. The CHAIRPERSON welcomed Ms. O’Brien,
Under-Secretary-General for Legal Affairs, United Nations
Legal Counsel, and invited her to take the floor.
45. Ms. O’BRIEN (Under-Secretary-General for Legal
Affairs, United Nations Legal Counsel) said that she was
very mindful of the fact that 2011 was the last year of the
*
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current quinquennium. That in itself posed the challenge
of seeking to complete several topics on the current
programme of work, but also provided an opportunity to
reflect further on future work so that the next Commission
began on a solid footing.
46. Starting with the first cluster of issues concerning
the work of the Sixth Committee, she said that, as in the
past, the Sixth Committee had devoted several meetings
to consideration of the Commission’s annual report. As
was the tradition, that discussion was the highlight of the
Sixth Committee’s deliberations. The Sixth Committee
continued to be appreciative of the contribution of
the Commission to the progressive development of
international law and its codification. In particular, it
had recommended that the Commission continue its
work on the topics in its current programme, taking into
account the comments and observations of Governments,
whether written or as orally expressed in debates of the
Sixth Committee. She was confident that the members
of the Commission had had the opportunity to reflect on
General Assembly resolution 65/26 of 6 December 2010,
whose various provisions provided guidance for the
Commission’s work during the current session.
47. The Sixth Committee had also had before it three
items emanating from previous work of the Commission,
namely: responsibility of States for internationally
wrongful acts; diplomatic protection; and consideration
of prevention of transboundary harm from hazardous
activities and allocation of loss in the case of such harm.135
In all three items, the Committee had focused its attention
on the final form, in the light of the recommendations of
the Commission. As in previous years, no final dispositive
action had been taken in respect of any of those items;
thus, further examination of the issues, after a lag of three
years, would take place during the sixty-eighth session of
the General Assembly.
48. With regard to the item entitled “Responsibility
of States for internationally wrongful acts”, the General
Assembly, in its resolution 65/19 of 6 December 2010,
had decided to further examine the matter with a view
to taking a decision, within the framework of a working
group of the Sixth Committee, on the question of a
convention on responsibility of States for internationally
wrongful acts, or other appropriate action, on the basis of
the draft articles adopted by the Commission in 2001.136
49. Concerning the item entitled “Diplomatic
protection”, the General Assembly, in its resolution 65/27
of 6 December 2010, had decided to further examine,
within the framework of a working group of the Sixth
Committee, the question of a convention on diplomatic
protection, or any other appropriate action, on the basis of
the draft articles on diplomatic protection adopted by the
Commission in 2006,137 and to identify any difference of
opinion on the articles.
135
General Assembly resolution 65/28 of 6 December 2010. The
text of the draft principles adopted by the Commission is reproduced in
Yearbook … 2006, vol. II (Part Two), p. 58, para. 66.
136
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137
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50. In relation to the item entitled “Consideration of
prevention of transboundary harm from hazardous activities
and allocation of loss in the case of such harm”, the General
Assembly, in its resolution 65/28 of 6 December 2010, had
invited Governments to submit further comments on any
future action, in particular on the form of the draft articles
on prevention of transboundary harm from hazardous
activities adopted by the Commission in 2001,138 and of
the draft principles on the allocation of loss in the case
of transboundary harm arising out of hazardous activities
adopted by the Commission in 2006,139 bearing in mind the
recommendations made by the Commission in that regard.
Comments would be particularly important on two aspects:
first, with regard to the elaboration of a convention on the
basis of the draft articles, and, secondly, on any practice
in relation to the application of the articles and principles.
The Secretary-General had also been requested to submit a
compilation of decisions of international courts, tribunals
and other bodies referring to the articles and the principles,
thus following the practice obtaining in respect of State
responsibility.
51. At the forthcoming session of the General Assembly,
the Sixth Committee would take up the consideration of
two items which had been topics of previous discussion in
the Commission, namely “Nationality of natural persons
in relation to the succession of States”140 and “The law
of transboundary aquifers”.141 In both cases, the question
of the final form of the draft articles, completed in 1999
and 2008, respectively, remained a key aspect of the
discussion, in the light of the recommendations of the
Commission.
52. She would like to single out a number of other items
on the agenda of the Sixth Committee. First, the question
of the scope and application of the principle of universal
jurisdiction had generated interest in recent years,
resulting in the inclusion of the item in the agenda of the
General Assembly at its sixty-fifth session.142 In 2010,
the Sixth Committee had had before it a report of the
Secretary-General prepared on the basis of comments
and observations received from Governments.143 Moving
forward, the General Assembly, in its resolution 65/33
of 6 December 2010, had invited Member States
to submit before 30 April 2011 information and
observations on the scope and application of universal
jurisdiction, including information on relevant applicable
international treaties, their domestic legal rules and
judicial practice. This invitation had also been extended
to observers, as appropriate. It was anticipated that at
the sixty-sixth session of the General Assembly, the
Sixth Committee would continue its consideration of the
item, without prejudice to the consideration of the topic
and related issues in other United Nations forums. For
that purpose, a working group of the Sixth Committee
would be established to undertake a thorough discussion
138
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of the scope and application of universal jurisdiction.
The Secretariat had been requested to prepare for the
working group a compilation of international treaties
and decisions of international tribunals which might be
relevant to the principle of universal jurisdiction.
53. Secondly, the item entitled “Measures to eliminate
international terrorism” remained a crucial one for the Sixth
Committee as the international community continued to
make concerted efforts to combat international terrorism.
The outstanding issues, essentially concerning the
exclusionary elements of the scope of application of the
draft international convention on international terrorism
which had been under discussion since 2001, continued
to occupy the delegations. In 2010, in the context of a
working group of the Sixth Committee, and in April 2011
within an ad hoc committee on terrorism,144 Member States
had reflected further on the 2007 elements of a package145
submitted by the coordinator of the draft comprehensive
convention. Delegations continued to have differences of
opinion on the way forward, and another attempt would
be made in the autumn, in the context of a working group
of the Sixth Committee.
54. Thirdly, with regard to the criminal accountability
of United Nations officials and experts on mission, it
would be recalled that in 2009, the General Assembly
had included that item in the provisional agenda of its
sixty-fifth session for reporting purposes, while deciding
that it would continue its consideration of the substantive
aspects of the topic, including the still-open question of
elaborating a legally binding instrument on the matter.
Accordingly, at the current session, the Sixth Committee
had only held a general debate, and General Assembly
resolution 65/20 of 6 December 2010, which was an update
of previous resolutions, retained the reporting mechanism
first established in resolution 62/63 of 6 December 2007.
It went without saying that the more general problem
of gender violence and sexual exploitation and abuse,
particularly in conflict zones, remained of critical concern
to the United Nations.
55. Fourthly, with regard to the administration of justice
system at the United Nations, she said that the United Nations
Dispute Tribunal and the United Nations Appeals Tribunal,
which had been established on 1 July 2009, were now in
their second year of operation. To date, the Dispute Tribunal
had issued more than 360 judgments, and the Appeals
Tribunal more than 100 judgments. The judgments of the
United Nations Appeals Tribunal had addressed fundamental
issues such as the role of judicial review, the burden of proof
for allegations of discrimination, whether an expectancy of
renewal attached to a fixed-term contract of employment,
the use of testimony by anonymous witnesses and the
requirements for an award of compensation. While many
of the judgments of the Appeals Tribunal had confirmed the
jurisprudence of the former United Nations Administrative
Tribunal, there had also been notable developments, which
would have a significant impact on the development of the
144
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Organization’s policies in matters of administration and
management and the advisory role played by the Office of
Legal Affairs in that regard. The General Assembly was
expected to assess the operations of the new administration
of justice system at its forthcoming 2011 session, after
having expressed the view in 2010 that it was too early to
do so. In 2010, the General Assembly had also decided that
the consideration of outstanding legal aspects, including the
question of effective remedies for non-staff personnel, as
well as the code of conduct for the judges of the Dispute
Tribunal and the Appeals Tribunal, was to be continued in
autumn 2011 in the framework of a working group of the
Sixth Committee.146
56. Concluding that cluster of issues, she said that the
question of the rule of law at the national and international
levels continued to be a topical subject within
United Nations circles, where the overall coordination
and coherence of rule of law activities system-wide was
an ongoing challenge. The debate in the Sixth Committee
had focused on the theme entitled “Laws and practices
of Member States in implementing international law”.
In its resolution 65/32 of 6 December 2010, the General
Assembly had again reaffirmed its role in encouraging
the progressive development of international law and its
codification and had once again invited the Commission
to continue to comment, in its annual report, on its current
role in promoting the rule of law. At the sixty-sixth session
of the General Assembly in 2011, the Sixth Committee
would continue its consideration of the item by addressing
the theme entitled “Rule of law and transitional justice in
conflict and post-conflict situations”. It would also finalize
the modalities of the high-level meeting of the General
Assembly on the rule of law that would be convened
during the high-level segment of the sixty-seventh session
in 2012.
57. Turning to the work of the Office of Legal Affairs
over the past 12 months, she recalled that the Office had
recently submitted comments and observations to the
Commission on the draft articles on responsibility of
international organizations, as adopted by the Commission
on first reading (A/CN.4/637 and Add.1).147 It had also been
very busy responding to requests for advice on the role of
the United Nations Operation in Côte d’Ivoire (UNOCI),
as well as issues relating to the provision of humanitarian
relief in the Libyan Arab Jamahiriya. As members were
no doubt aware, there had been some major developments
concerning transitional justice mechanisms, in particular
the International Residual Mechanism for the Criminal
Tribunals148 for Rwanda (the International Tribunal for
Rwanda) and Yugoslavia (the International Tribunal for
the Former Yugoslavia).
58. Regarding the draft articles on responsibility of
international organizations, she hoped that the comments
and observations forwarded to the Commission in
February had been of assistance in its consideration of the
draft articles and commentary. As could be imagined, that
146
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had been a significant project in the work of the Office.
In preparing its comments on the draft articles, the Office
had faced the enormous task of reviewing 60 years of
United Nations practice against the principles as set forth
in the draft articles, as well as the explanations contained
in the commentary. As indicated in the comments, the
Office had undertaken a thorough review of the practice
of the Organization to examine the conformity of the
draft articles with existing practice, as well as their
propriety when no such practice existed. The research had
revealed that “the practice” in the field of international
responsibility was very limited in scope and subject
matter and related, for the most part, to third-party claims
in the context of peacekeeping operations.
59. Concerning international peace and security, she said
that, following the genocide in Rwanda and Srebrenica,
the Security Council had become more inclined to
establish peacekeeping missions with increasingly robust
and complex mandates and to authorize such missions,
under Chapter VII of the Charter of the United Nations,
to use force beyond self-defence, including to protect
civilians under imminent threat of physical violence.
60. In that connection, UNOCI had recently been very
topical, and over the past six months had raised a number
of urgent legal issues. As members probably knew,
UNOCI had been entrusted with a broad and complex
mandate for both its civilian and military components.
Following the second round of the presidential elections
in November 2010, three legal issues had come under
particular international scrutiny, the first relating to
the certification mandate of UNOCI, the second to
Côte d’Ivoire’s representation in the United Nations and
the third to the role of UNOCI in the armed conflict that
had ensued between the forces supporting the outgoing
President and those loyal to the elected President.
61. UNOCI had been mandated to ensure that the electoral
process in Côte d’Ivoire was open, free, fair and transparent,
in accordance with international standards, at all stages of the
electoral process, including the results of the elections. The
legal basis for its certification mandate had derived from the
Pretoria Agreement on the Peace Process in Côte d’Ivoire149
(Pretoria I) of 6 April 2005 and the Declaration on the
Implementation of the Pretoria Agreement on the Peace
Process in Côte d’Ivoire, of 29 June 2005 (Pretoria II150),
which had requested United Nations participation in the
organization of the Ivorian elections and assistance in the
elections. Those texts, and the role of the United Nations
therein, had been endorsed by the relevant organs of the
Economic Community of West African States (ECOWAS)
and the African Union as well as by the United Nations
Security Council. In his statement of 3 December 2010,
the Special Representative of the Secretary-General had
certified the result of the second round of the elections
as announced by the Independent Electoral Commission
on 2 December 2010. The result announced by the
Independent Electoral Commission and certified by the
Special Representative of the Secretary-General had been
149
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widely accepted by the international community, including
by ECOWAS and the African Union, as well as by the
Security Council and the General Assembly.151
62. As former President Gbagbo had refused to
step aside after the election of President Ouattara,
the issue of the representation of Côte d’Ivoire in the
United Nations had become increasingly contentious. In
accordance with the established policy and practice of
the United Nations, the Secretary-General had put the
matter before the Credentials Committee of the General
Assembly in late December 2010. In its deliberations,
the Committee had taken note of the decision of the
African Union to recognize the results proclaimed by
the Independent Electoral Commission and certified by
UNOCI and to recognize Mr. Ouattara as President Elect
of Côte d’Ivoire. Accordingly, the Committee had
decided, by consensus, to accept the credentials of the
representatives of Côte d’Ivoire presented by the President
Elect’s Government.152 The General Assembly, in its
resolution 65/237 of 23 December 2010, had ultimately
approved the report of the Credentials Committee,
including the decision to accept the credentials issued by
the Government of then-President Elect Ouattara.
63. In three successive resolutions,153 the Security
Council, acting under Chapter VII of the Charter of the
United Nations, had authorized UNOCI to use all necessary
means to carry out its mandate, including the protection of
civilians, within its capabilities and areas of deployment.
UNOCI had also been mandated to support, in coordination
with the Ivorian authorities, the provision of security for the
Government and other political stakeholders. At the height
of the armed conflict, and having obtained confirmation
from the Office of Legal Affairs that it was acting within its
mandate and subject to its rules of engagement, including
the principles of international humanitarian law, UNOCI
had increasingly resorted to proactive and deadly force
to ensure the protection of civilians, especially to prevent
the use of heavy weapons against the civilian population.
It had also been called upon to evacuate the nationals
of a number of Member States from the country. While
UNOCI had not been obliged to do so, it had acceded to
those requests from Member States on a voluntary and
exceptional basis, within its capabilities and resources, and
without prejudice to the priority it was obliged to give to
the evacuation of United Nations and associated personnel.
UNOCI had also been called upon to provide protection to
President Ouattara after the outbreak of hostilities. With
the end of major hostilities, and following the capture
of former President Gbagbo and his detention by the
Government of Côte d’Ivoire, UNOCI was now providing
security, at the request of the Ouattara Government, for
the former President, members of his family and former
members of his Government. Finally, UNOCI had also
been called upon to provide refuge to former combatants
defecting from Gbagbo’s forces. In accordance with the
advice of the Office of Legal Affairs and the Office of the
Military Adviser, the defecting soldiers had been disarmed
151
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and encamped outside the United Nations premises, taking
into account the inviolability of UNOCI premises, the best
interests of the UNOCI mission, including the best use
of its capabilities and resources, the need to ensure the
safety and security of United Nations personnel and other
humanitarian personnel, and the priority accorded to the
protection of civilians under imminent threat of physical
violence.
64. Similarly, events in the Libyan Arab Jamahiriya had
also raised a number of interesting legal issues, ranging
from questions regarding access to Libyan territory
for humanitarian purposes, both before and after the
adoption of Security Council resolution 1973 (2011)
of 17 March 2011, to action by the Security Council
under the doctrine of the “responsibility to protect” (in
particular, what measures could be considered “necessary”
to protect civilians) and the representation of the Libyan
Arab Jamahiriya at the United Nations.
65. Questions of humanitarian access had been raised
with the Office of Legal Affairs both before and after the
adoption of Security Council resolution 1973 (2011). Prior
to the adoption of the resolution, the Office had examined
the question of consent to humanitarian access, and, more
particularly, whose consent (the State’s or the rebels’) should
be obtained as a condition, in the absence of a mandate,
for humanitarian access. However, with the adoption of the
resolution, the combined effect of the Security Council’s
determination to ensure the rapid and unimpeded passage of
humanitarian assistance, its authorization of “all necessary
measures to protect civilians” (para. 4) and the exemption
of humanitarian flights from the ban of flights (para. 7) had
led the Office to conclude that humanitarian operations had
been mandated under Chapter VII of the Charter of the
United Nations, thus dispensing with the need for consent
from the Libyan Arab Jamahiriya to the presence of those
operations on its territory.
66. The question of responsibility to protect and
measures considered “necessary” to that effect had also
been considered. Security Council resolutions 1970 (2011)
of 26 February 2011 and 1973 (2011) were the first to
put the principle of responsibility to protect into full
effect. They recognized the responsibility of the Libyan
authorities to protect the Libyan population, and they
identified the widespread and systematic attacks in the
Libyan Arab Jamahiriya as crimes against humanity and
thus framed them as violations of the responsibility to
protect. The historical background of the resolutions was
a testimony to the many diplomatic and humanitarian
measures taken by States to protect civilians short of
use of force, and finally, in the words of paragraph 139
of the 2005 World Summit Outcome resolution,154
Member States had taken collective action through the
Security Council, in accordance with Chapter VII of the
Charter of the United Nations. The Security Council’s
authorization “to take all necessary measures … to protect
civilians and civilian populated areas” was the culmination
of the doctrine of responsibility to protect. With regard
to the question of what measures could be considered
“necessary” to protect civilians, in resolution 1973 (2011)
the Security Council “authorizes Member States … to
154
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take all necessary measures … to protect civilians and
civilian populated areas under threat of attack in the
Libyan Arab Jamahiriya, including Benghazi, while
excluding a foreign occupation force of any form on any
part of Libyan territory”. The scope of the authorization
given to Member States was broad: it included any and
all measures, apart from foreign occupation. It was also
independent of and in addition to the authorization under
paragraph 6 to establish a no-fly zone. It was for Member
States, however, to determine the measures they might
deem necessary to protect civilians, depending on the
circumstances of the country and its civilian population
and the nature of the threat to their physical well-being.
67. The question of the credentials of the Permanent
Representative of the Libyan Arab Jamahiriya to the
United Nations had also raised interesting issues. By
his letter of 27 February 2011, the Libyan Minister for
Foreign Affairs had informed the Secretary-General that
the Permanent Representative and Deputy Permanent
Representative of the Libyan Arab Jamahiriya to the
United Nations were “no longer authorized to represent
or speak on behalf of the Libyan Arab Jamahiriya at the
United Nations or any of its subsidiary organizations”.
The Minister for Foreign Affairs had followed up with a
similar letter with regard to 15 other Libyan diplomats.
As the Minister for Foreign Affairs had remained an
accredited representative of the Libyan Arab Jamahiriya
to the United Nations, and in the absence of any
recommendation from an intergovernmental body of the
United Nations, the Office had advised the Secretariat
to act upon the communications from the Minister
for Foreign Affairs. Consequently, as those diplomats
had been recalled, they could not, under the rules of
procedure of the General Assembly, perform any official
functions on behalf of the Libyan Arab Jamahiriya, such
as speaking from the Libyan seat or exercising the right
to vote in the General Assembly. Their diplomatic passes
had been replaced with courtesy “visitors’ passes” issued
at the discretion of the Secretary-General. That would
allow them access to United Nations premises, but not to
perform official functions on behalf of the Government.
The Office of Legal Affairs had subsequently received
several communications from the “Transitional National
Council” of Libya seeking to reinstate the diplomats
that had been recalled. Those communications had been
forwarded to the Credentials Committee. In the absence
of any recommendation from an intergovernmental
body, the Secretariat had not been able to act upon those
communications, as they had not been from an accredited
representative of the Libyan Arab Jamahiriya. Should the
Libyan Arab Jamahiriya seek to appoint a new Permanent
Representative, then in order to be able to perform
official functions he/she should present credentials to the
Secretary-General in New York in person and also have
the appropriate visa status.
68. With regard to developments concerning transitional
justice mechanisms, the Office had a long history of
involvement not only in the establishment but also in the
day-to-day running of a range of international transitional
justice mechanisms. As was well known, the 1990s and
the early 2000s had been historic periods in international
criminal justice, when new international criminal tribunals
had been established to ensure accountability for genocide,
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war crimes and crimes against humanity. Having made
so much progress in fulfilling their mandates, the ad hoc
international criminal tribunals were now completing
their work and were preparing to close. However, it was
essential that some of their functions continued postclosure. Those included witness protection, sentence
enforcement, management of archives, review of sentences
and contempt proceedings. It was generally accepted
that those functions would be carried out by small and
efficient international residual mechanisms. The next few
years would be equally historic, as the United Nations
and its Member States sought to establish unprecedented
structures in the architecture of international criminal
justice, and the Office had the privilege of being at the
centre of that fascinating work.
69. After four years of negotiations, on 22 December 2010 the Security Council had adopted resolution 1966 (2010), which established the International
Residual Mechanism for the Criminal Tribunals [of
Rwanda and the Former Yugoslavia]. The Office of
Legal Affairs was now leading in the implementation of
that resolution so that the Mechanism could commence
functioning on 1 July 2012. Critically, the Mechanism
would continue the jurisdiction of the two Tribunals
to try fugitives. The Council had established a novel
structure. The Mechanism was a single new subsidiary
organ of the Security Council, not a merged continuation of the two Tribunals, yet it would continue their
jurisdictions. It would have branches in The Hague and
Arusha, but would have a single president, prosecutor
and registrar.
70. The Residual Special Court for Sierra Leone had
been established through an agreement between the
United Nations and the Government of Sierra Leone155
that had been signed in July 2010. It would commence
functioning immediately when the Special Court
terminated following the conclusion of any appeal in the
Charles Taylor case. Its functions were similar to those
of the International Residual Mechanism for the Criminal
Tribunals [of Rwanda and the Former Yugoslavia], but there
was unlikely to be any trial of a fugitive. The case of the one
remaining fugitive indictee, who was believed to be dead,
would be transferred to a competent national jurisdiction
either by the Special Court for Sierra Leone or the Residual
Special Court for Sierra Leone. The latter would be based
in The Hague, with a sub-office in Sierra Leone for witness
protection and other functions. Its archives had been moved
to the National Archives of the Netherlands in The Hague,
which also housed the archives of the Nuremberg Tribunal.
71. The International Tribunal for the Former Yugoslavia
and the International Tribunal for Rwanda continued
to work towards the goals set out in their completion
strategies. It was unclear at the current stage exactly
when they would conclude all trials and appeals, but
the Security Council, in its resolution 1966 (2010), had
urged them to finish all work by 31 December 2014. That
meant that there would be a substantial period of overlap
between the commencement of the International Residual
Mechanism for the Criminal Tribunals [of Rwanda and
155
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the Former Yugoslavia] in July 2012 and the termination
of the Tribunals’ work. The Security Council had laid
down a number of transitional provisions which would
determine the respective jurisdictions and functions of the
Tribunals and the Mechanism during that period.
72. The trial of the former Liberian President Charles
Taylor in The Hague was now the only remaining case on
the docket of the Special Court for Sierra Leone. The trial
proceedings had been completed and the Trial Chamber
was now deliberating on the judgment. In the event of
an appeal, it was expected that the proceedings would
conclude around May 2012. That meant that the Court
would be the first of the international criminal tribunals
to complete its work, and its residual mechanism would
be the first to start functioning. In the meantime, the two
Tribunals were continuing their work, as evidenced by the
conviction in April 2011 of two Croatian military leaders
for war crimes committed in 1995 (Gotovina et al.) and
the conviction earlier in May of the former commander of
the Rwandan army for his role in that country’s genocide
in 1994 (Ndindiliyimana et al.). While many years had
passed since those crimes had been committed, the fight
against impunity continued.
73. With regard to the Extraordinary Chambers in the
Courts of Cambodia, in July 2010 the Court had completed
its first trial, convicting Kaing Guek Eav, alias Duch, of
crimes against humanity, grave breaches of the Geneva
Conventions for the protection of war victims and serious
offences under Cambodian national law. Duch had been
the Secretary of the S-21 detention centre in Phnom Penh,
where records showed that more than 12,000 people had
been detained and executed, although the actual numbers
were believed to have been considerably greater. Duch
had been sentenced to 35 years’ imprisonment.
74. One of the really striking successes of the Extraordinary Chambers in the Courts of Cambodia was the
impact it had had on Cambodian society. More than
31,000 Cambodians had visited the Chambers to witness
the proceedings against Duch, many travelling long
distances from the provinces and staying overnight. That
figure was believed to be higher than for any of the other
United Nations assisted tribunals or international criminal
justice mechanisms. It was a forceful reminder of the
importance of pursuing justice, wherever possible, in
the country where atrocities had taken place. Moreover,
there was strong potential for the transfer of capacity and
international standards to the national courts, since the
Chambers were embedded in the Cambodian national court
structure and jurisdiction, with participation by international
and Cambodian judges, prosecutors and court administra
tors. The Court was now preparing for trial in a second case,
involving four senior leaders of the former Khmer Rouge
regime, and it had recently announced that on 27 June it
would hold an initial hearing for the four regime leaders
(Nuon Chea and Khieu Sampham, as well as Ieng Sary and
Ieng Thirith), who were currently in detention.
75. Concerning the Special Tribunal for Lebanon, the
Under-Secretary-General for Legal Affairs, United Nations
Legal Counsel, said that on 17 January 2011, the prosecutor
had filed an indictment with the pretrial judge, which

remained confidential.156 Despite much speculation in
Lebanon and the region, the Office of Legal Affairs had
no information about the proposed indictee or indictees,
nor the charges. The Special Tribunal was based on civil
law procedures, under which the pretrial judge was now
considering confirmation of the indictment. The Office had
no firm information on the timing of such confirmation. The
mandate of the Special Tribunal ran until 29 February 2012,
and it remained to be seen to what extent it might be extended
to enable the Special Tribunal to complete its work.
76. The Secretary-General’s Panel of Experts on
Accountability in Sri Lanka had been established
pursuant to a commitment made in a Joint Statement by
the Secretary-General and the President of Sri Lanka
on 23 May 2009,157 in which the Secretary-General had
underlined the importance of an accountability process
to address allegations of violations of international
humanitarian law and human rights law committed
during the last phase of the military operations between
the Government and the Liberation Tigers of Tamil
Eelam. Unlike other commissions of inquiry, the
Panel had not been an investigative or fact-finding
body. Rather, it had been an advisory body tasked
with advising the Secretary-General on the modalities,
applicable international standards and comparative
experience with regard to accountability processes
in order to address alleged violations of international
human rights and humanitarian law committed during
the military operations. The report of the Panel, which
had been released on 25 April 2011, had made a number
of recommendations to the Government of Sri Lanka, the
Secretary-General and the United Nations. The Panel’s
most important recommendation for the Government
had been that it should conduct genuine investigations
into alleged violations committed by both sides.158
77. The three main recommendations were directed
to the Secretary-General and the United Nations. The
first recommendation had been that they establish an
“independent international mechanism” to: (a) monitor
and assess the extent to which the Government was
carrying out an effective domestic accountability process;
(b) conduct investigations independently into the alleged
violations; and (c) collect and safeguard for future
use information provided to it which was relevant to
accountability for the final stages of the war. The second
recommendation was that they conduct a comprehensive
review of actions by the United Nations system during
the war in Sri Lanka and the aftermath, regarding the
implementation of its humanitarian and protection
mandates. The third was that the Human Rights Council
reconsider, in the light of its report, the resolution adopted
regarding Sri Lanka at its Special Session in May 2009.159
78. The recommendation to establish yet another
independent commission of investigation raised a number
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of difficulties, both of a legal and political nature. In
the recent practice of the United Nations, commissions
of inquiry had been established either under a mandate
from a United Nations organ or at the request of the
country concerned. In either case, the cooperation of the
Government was a necessary condition for the successful
conduct of an investigation in its territory and for the
implementation of its recommendations. In the absence
of both a mandate and the consent of the Government—as
was likely to be the case in Sri Lanka—the establishment
of a commission of inquiry to conduct investigations
within Sri Lanka was virtually impossible.
79. She then turned to the activities of the Codification
Division, which, apart from being the substantive secretariat
of the Commission, the Sixth Committee and other standing
and ad hoc committees established within the context of
the Sixth Committee, was responsible for implementing
the United Nations Programme of Assistance in the
Teaching, Study, Dissemination and Wider Appreciation of
International Law, an item which had been on the agenda of
the General Assembly since the 1960s. In order to respond
to increasing demand for international law training, the
Codification Division had strengthened its face-to-face
training activities under the Programme, with which
many members of the Commission were familiar. Those
measures had resulted in the award of more fellowships
under the International Law Fellowship Programme, which
was conducted annually in The Hague, and the organization
of regional courses in international law. In the past six
months, two such regional courses had been organized, one
for Asia and one for Africa, and discussions were ongoing
to organize a regional course in Latin America and the
Caribbean. To further expand international law training and
research opportunities for lawyers in developing countries,
the United Nations Audiovisual Library of International
Law,160 created by the Codification Division, continued
to grow with new lectures and research material. Since its
launch in October 2008, the Audiovisual Library had been
accessed in 191 Member States.
80. The Division for Ocean Affairs and the Law of the
Sea continued to promote the uniform and consistent
application of the United Nations Convention on the
Law of the Sea, its implementing agreements and other
relevant agreements and instruments and to assist the
General Assembly in its annual review of ocean affairs
and law of the sea issues, as well as other developments
relating to the implementation of the Convention.
81. In particular, the General Assembly, in its resolution 65/37 A of 7 December 2010, had decided that the
Regular Process for Global Reporting and Assessment of
the State of the Marine Environment, including Socioeconomic Aspects, was to be accountable to the General
Assembly. It had also decided that the Regular Process
was to be intergovernmental in nature and guided by
international law, including the Convention and other
applicable international instruments (para. 202). In
addition, the General Assembly had established a group
of experts as an integral part of the Regular Process.
The deadline for the first integrated assessment of the
state of the marine environment, to be prepared by the
160
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Group of Experts, was set for 2014 (para. 205). With
regard to fisheries, the resumed Review Conference on
the Agreement for the Implementation of the Provisions
of the United Nations Convention on the Law of the
Sea of 10 December 1982 relating to the Conservation
and Management of Straddling Fish Stocks and Highly
Migratory Fish Stocks had been held in May 2010 to
assess the effectiveness of the Agreement in securing the
conservation and management of straddling and highly
migratory fish stocks. The resumed Review Conference had
also reviewed the implementation of the recommendations
adopted at the Review Conference held in New York
from 22 to 26 May 2006.161 Additional recommendations
had been adopted, including a recommendation that the
informal consultations of States parties to the Agreement
continue and that the Agreement be kept under review
through the resumption of the Review Conference.162
In 2011, the General Assembly would conduct a further
review of the actions taken by States and regional fisheries
management organizations and arrangements in response
to resolutions 61/105 of 8 December 2006 and 64/72
of 4 December 2009 on the impacts of bottom fishing on
vulnerable marine ecosystems. In preparation for the review,
the Secretary-General would convene a two-day workshop
on 15 and 16 September 2011 to discuss implementation of
those resolutions. The Division for Ocean Affairs and the
Law of the Sea continued to provide secretariat servicing
to the Commission on the Limits of the Continental Shelf,
whose workload was now considerable. In the past eight
months, the Commission had received 4 new submissions,
from Bangladesh, Denmark, Maldives and Mozambique,
bringing the total number of submissions to 55.163 Moreover,
there were at least 43 additional potential submissions, as
indicated in the preliminary information transmitted by
coastal States to the Secretary-General.
82. With regard to the maritime zones established by the
United Nations Convention on the Law of the Sea, she
recalled that the Secretary-General performed functions
regarding the deposit of charts or lists of geographical
coordinates in relation to straight and archipelagic
baselines and the outer limits of the territorial sea, the
exclusive economic zone and the continental shelf. Since
April 2010, such deposits had been made by Lebanon and
Vanuatu. In total, 53 States had deposited information
pertaining to the limits of their maritime zones, including
the lines of delimitation. The Secretary-General gave
due publicity to such deposits by issuing Maritime Zone
Notifications.
83. In her final comments on the cluster, she said that
over the past year, piracy off the coast of Somalia had
continued to threaten the lives of seafarers, the safety and
security of international navigation and the stability of
the region. The Office of Legal Affairs had been working
in a number of forums to assist States in addressing legal
aspects of the repression of piracy under international
law. While the Office had continued to provide
information and advice to States on a broad range of
legal issues, its work over the past year had focused
A/CONF.210/2006/15.
A/CONF.210/2010/7, annex, Outcome of the resumed Review
Conference, New York, 28 May 2010.
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on two principal areas, namely possible international
mechanisms for the prosecution of suspected pirates
and national legislation on piracy. With regard to
international mechanisms, in 2010 the Office of Legal
Affairs, pursuant to a request of the Security Council
in its resolution 1918 (2010) of 27 April 2010, had
prepared a report of the Secretary-General on possible
options to further the aim of prosecuting and punishing
persons responsible for acts of piracy and armed robbery
at sea off the coast of Somalia. The report had identified
seven possible options, ranging from the enhancement of
United Nations assistance to build capacity of regional
States to prosecute and imprison persons responsible for
acts of piracy, to the establishment of an international
tribunal pursuant to a Security Council resolution.164
84. Following the initial consideration of the SecretaryGeneral’s report by the Security Council in 2010,
the Secretary-General had appointed Mr. Jack Lang
(France) as his Special Advisor on legal issues related
to piracy off the coast of Somalia.165 After undertaking
wide-ranging consultations, Mr. Lang had submitted
to the Secretary-General a comprehensive report166
with 25 recommendations addressing a host of legal,
political and socioeconomic issues. Mr. Lang had
proposed the establishment of two special courts on
piracy, to be located in Puntland and Somaliland, and
an extraterritorial Somali special court to be temporarily
located in a neighbouring country. The proposal of a threepart system for Somali special piracy courts incorporated
two of the options set forth in the Secretary-General’s
report. Mr. Lang’s recommendations were currently under
consideration by Member States in the Security Council
and were also being discussed in the Contact Group on
Piracy off the Coast of Somalia. Two important initiatives
had been taken to assist States in criminalizing piracy. The
first initiative involved making publicly available on the
website of the United Nations Convention on the Law of
the Sea a compilation of national legislation on piracy167
provided by States to the Division for Ocean Affairs
and the Law of the Sea and the International Maritime
Organization (IMO). The second initiative had involved
the preparation of three studies by three entities—the
Division for Ocean Affairs and the Law of the Sea, IMO
and the United Nations Office on Drugs and Crime—
on the elements of national legislation on piracy under
relevant international legal instruments. Those studies
had been presented to the Legal Committee of IMO at its
98th session in April 2011.168
85. Turning to the activities of the International Trade
Law Division in Vienna, which served as the substantive
secretariat of the United Nations Commission on
International Trade Law (UNCITRAL), she said that 2010
had been a busy year for UNCITRAL. It had adopted
three important texts reflecting recent developments
in international trade law: the UNCITRAL Arbitration
164
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Rules, as revised to reflect changes in arbitral practice
since the adoption of the original version in 1976;169 the
Supplement on Security Rights in Intellectual Property,170
complementing the UNCITRAL Legislative Guide on
Secured Transactions and addressing the need to make
secured credit more available to intellectual property
owners and other right holders; and the UNCITRAL
Legislative Guide on Insolvency Law,171 which had been
further developed to provide timely guidance on how to
develop and improve the treatment of enterprise groups
in insolvency. Through its working groups, UNCITRAL
was now engaged in work on various new topics,
including transparency in treaty-based investor–State
arbitration, online dispute resolution and registration
of security rights in movable assets. At its fortyfourth session, to be convened in Vienna from 27 June
to 8 July 2011, UNCITRAL was expected to consider and
finalize the revised version of its 1994 Model Law on
Public Procurement172 to reflect the experience gained in
its usage and new practices, in particular those resulting
from the use of electronic communications. It would also
consider possible future work in the areas of e-commerce
and microfinance, as well as its role in promoting the
rule of law at the national and international levels. The
Division continued to work to promote UNCITRAL
texts in order to ensure their uniform interpretation and
application as well as effective implementation. To that
end, the Division published digests of case law and
operated Case Law on UNICTRAL Texts (“CLOUT”),173
a system for collecting and disseminating information
on court decisions and arbitral awards relating to
UNCITRAL texts.174 It also took part in various technical
assistance activities and coordinated closely with relevant
international organizations.
86. In the past year, the Treaty Section had continued to
perform depositary functions on behalf of the SecretaryGeneral, as well as the registration and publication
functions mandated by Article 102 of the Charter of the
United Nations. The Secretary-General was the depositary
for more than 550 treaties. In 2010, five new multilateral
treaties had been received for deposit, as well as two
amendments to the Rome Statute of the International
Criminal Court.175 In 2011, the annual Treaty Event would
take place from 20 to 22 and on 26 and 27 September
during the general debate of the sixty-sixth session of the
General Assembly.
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87. The Treaty Section was also involved in
providing training to Member States and international
organizations at the regional level and at United Nations
Headquarters on treaty law and practice, as well as on
the implementation of treaty obligations in collaboration
with other United Nations partners. In October 2010,
it had organized in Jakarta, in collaboration with the
Government of Indonesia and the Asian–African
Legal Consultative Organization (AALCO), a regional
training session on treaty law and practice. In the course
of 2011, training courses organized jointly with the
United Nations Institute for Training and Research would
be held at Headquarters, and regional training courses
were tentatively planned for the Commonwealth of
Independent States, the Association of Southeast Asian
Nations (ASEAN) and in Central and South America.
88. Assisting States in the submission of treaties for
registration pursuant to Article 102 of the Charter of
the United Nations was a key component of the Treaty
Section’s training activities. While there had been a
steady increase over the years in the number of treaties
and actions submitted for registration by Member States,
the Treaty Section was aware that the number of treaties it
had received did not reflect the actual number of treaties
in force. The Treaty Section had also been continuing its
efforts to enhance the efficiency of the registration and
publication processes through increased automation. In
October 2010, it had completed a major upgrade of its
Treaty Information and Publishing System in order to
enhance the desktop publishing of the United Nations
Treaty Series with the objective of speeding up the
availability of treaties in hard copy and electronically.
At the end of 2010, the Treaty Section had submitted
73 volumes for printing. The web-publishing procedures
had also been further enhanced with a view to facilitating
the electronic availability of authentic texts of treaties
shortly after their registration.
89. The current session of the Commission would be the
last of the quinquennium. She hoped that some time would
be devoted to reflecting on how the Commission could
maintain its efficiency, effectiveness and productivity
with the reduced resources at its disposal as it continued
its important work in the progressive development of
international law and its codification. The times were
extraordinarily difficult from an economic point of view,
and Member States from all regions were facing serious
financial pressures. In March 2011, the Secretary-General
had requested all Departments to reduce their outline
figure for the 2012–2013 biennium by at least 3 per cent
and had spoken of an emergency situation in which
Member States were in serious financial distress. Since
then, he had launched the project to strengthen and
reform the United Nations, which aimed to ensure that
the Organization would deliver more and contain costs
in the long term. He had asked each head of Department
to review all processes in their programme of work in
order to achieve maximum effectiveness and demonstrate
strong self-discipline. Given the budgetary constraints, all
United Nations bodies, including the Commission, would
need to seek creative ways of meeting their objectives.
90. That situation called for efforts in three areas: duration
of meetings; possible recourse to online publications; and
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reduction in the volume of parliamentary documentation.
That would obviously have a bearing on the work of the
Commission, particularly on the duration of its sessions,
and on the question of whether there should be split
sessions, as well as on the summary records of debates of
the Commission, which would need to be curtailed.
91. Members of the Commission were aware of the
limitations on budgetary growth at the United Nations
over the past few bienniums. It had been costing more
and more United States dollars to make payments in
Swiss francs in respect of the Commission’s expenditures.
In recent years it had been possible to overcome such
shortfalls—of between US$100,000 and US$200,000—
by taking funds from other areas of the overall budgetary
allocations made to the Office of Legal Affairs. For
the 2010–2011 biennium, it was estimated that the
Office of Legal Affairs would have to find approximately
US$550,000 from other areas of its budget to fund the
shortfalls. That was a considerable sum of money for
a relatively small Department. In preparing budget
proposals for 2012–2013, and to address the SecretaryGeneral’s request for a reduction of at least 3 per cent
in the outline figure, programme managers had been
under instructions to reduce the overall budget of the
Organization. That meant that it had not been possible to
meet the cost estimates provided for the Commission by
the United Nations Office at Geneva.
92. She raised those issues to draw attention to the
intense focus of the Secretary-General on them and
in the hope that the Commission would take them into
account in its discussions, while assuring members that
the Commission could count on the support of the Office
of Legal Affairs.
93. The CHAIRPERSON invited the members of
the Commission to put questions to the United Nations
Legal Counsel.
94. Sir Michael WOOD said that he was grateful to
the United Nations Legal Counsel for her statement,
which showed that the Office of Legal Affairs continued
to be central to the work of the United Nations, and he
also expressed appreciation for the support which the
Codification Division had provided the Commission.
95. The members of the Commission devoted
a considerable proportion of their time, without
remuneration, to the work of the Commission. In return, it
was very important, despite current financial difficulties,
that they continued to receive the support they needed.
Publications were essential, because they were the
outcome of the Commission’s work. Summary records
fulfilled a special role for the Commission, because they
were the travaux préparatoires of the conventions and
other instruments that it was seeking to elaborate, hence
the need to recognize their importance.
96. He drew attention to the excellent work of the
Treaty Section, and he also hoped that an attempt would
be made at the annual Treaty Event to ensure the entry
into force in 2014 of the United Nations Convention on
Jurisdictional Immunities of States and Their Property on
the tenth anniversary of its adoption.
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97. Mr. VÁZQUEZ-BERMÚDEZ said that the efforts
made by the United Nations to conduct its activities
with fewer resources and to reduce its budget in view of
current financial difficulties were perfectly legitimate. It
should, however, be pointed out that the Commission had
been working very effectively. At the end of the current
biennium it would have completed consideration of four
topics (the law on transboundary aquifers, responsibility
of international organizations, effects of armed conflicts
on treaties and reservations to treaties), the results of
which would be submitted to the General Assembly.
The consideration on first reading of the draft articles on
expulsion of aliens might also be completed at the current
session. Consequently, it would not be desirable for a
reduction in resources to compromise the Commission’s
effectiveness and productivity. He was particularly
worried about the level of assistance that would be
provided to members if it were decided to hold a single
session. He shared the concerns voiced by Sir Michael
with regard to a possible curtailment of the drafting of the
summary records of the Commission’s meetings.
98. Mr. DUGARD asked what the difference was
between fact-finding missions and the SecretaryGeneral’s advisory panels. Fact-finding missions had
recently been criticized in the context of the Report of
the United Nations Fact-Finding Mission on the Gaza
Conflict176 (“Goldstone report”) on the grounds that, by
their very nature, they were non-judicial inquiries. Yet
now it seemed that the Secretary-General was bypassing
that difficulty by appointing advisory panels, such as in
the case of Sri Lanka177 and Gaza.178 The response from
Sri Lanka to the Secretary-General’s panel did not seem
to be any different from the response from Israel to the
Goldstone Commission.179 If it was to be argued that a
fact-finding mission was inherently flawed because it
was not a judicial commission, did not the same criticism
apply to the Secretary-General’s advisory panels?
99. Mr. HMOUD said that for the past five or six years,
the Sixth Committee seemed to have been caught in a
vicious circle. Its work concerned recurrent subjects
that had become very politicized. There had also been
deficiencies with regard to topics and themes that the
Committee ought to be considering. He asked what
could be done to help the Sixth Committee overcome the
deadlock and to support its work.
100. With regard to Security Council resolution
1973 (2011), the United Nations Legal Counsel had
stressed that it was not necessary to have the approval
of the Libyan Arab Jamahiriya to provide humanitarian
assistance to the civil population. He pointed out that the
resolution in question spoke of Member States and not
organizations active in that country. In that connection,
he wondered about the representativity of the Transitional
National Council and whether it really represented the
country, or whether that role did not continue to be vested
176
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in the Government in place. The answer to that question
depended on the actual control on the ground: those who
exercised control also exercised representativity. As to
financial questions, he expressed the hope that the current
reduction in resources would not affect the activities
of the United Nations, and those of the Commission in
particular. That question called for in-depth studies,
given the vital role which the Commission played in the
area of the progressive development and codification of
international law.
101. Mr. VASCIANNIE endorsed the remarks by
Sir Michael on the excellent work of the Codification
Division. Like Sir Michael, he was very concerned about
the possible suspension of the drafting of summary
records and other United Nations publications. Those
documents were of particular importance to lawyers in
developing countries, who did not have access to the
material available in Europe or North America. On a
final point, he said that it would be very regrettable if
the Commission did not continue to meet in two-part
sessions, because that would pose enormous difficulties
for lawyers who had to come great distances to
participate in its work. The current arrangement should
not be called into question.
102. Ms. O’BRIEN (Under-Secretary-General for
Legal Affairs, United Nations Legal Counsel) thanked
Sir Michael for his kind words concerning the Codification
Division, which was conscious of the difficulties and
concerns of the Commission and was doing everything in
its power to serve the Commission and defend its interests
at Headquarters. She recognized not only the importance
of the work of the Commission, but also the special role
that it played in the international legal environment and the
strengthening of the international legal order. She agreed
that the United Nations Convention on Jurisdictional
Immunities of States and Their Property was an important
instrument that needed to be highlighted at the annual
Treaty Event, and she undertook to bring up the question
at Headquarters.
103. She assured members of the Commission that the
Codification Division was fully aware of the difficulties
that a reduction of resources would have. The Office
of Legal Affairs was doing everything in its power to
redeploy resources in order to provide the best possible
service. The Secretary-General had stressed, however,
that it was essential to do more with less.
104. The question raised by Mr. Dugard played an
important role in discussions concerning legal and nonlegal accountability mechanisms that had been established
in recent years. As she saw it, the Goldstone Commission
and the Panel of Experts on Sri Lanka were two completely
different exercises. The Goldstone Commission had been
set up by the Human Rights Council and the General
Assembly, whereas the Panel of Experts on Sri Lanka
had been established by the Secretary-General to advise
him, with no fact-finding mission involved, because that
had not been its mandate. However, when the Panel of
Experts had submitted its report, it had become clear
that, essentially, its conclusions had been the equivalent
of those of a fact-finding mission. That situation had
posed major difficulties. Some had argued that such a
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result should have been expected, whereas for others, the
Panel of Experts had exceeded its mandate. The latter
argument had never been accepted. The Panel of Experts
had in essence asserted that, in order to fulfil its mandate,
namely to give the Secretary-General an opinion on
the allegations formulated with regard to the events
in Sri Lanka, it had had no choice but to investigate
and “find facts”. One of the most important questions
that arose concerned the circumstances in which the
Secretary-General should, or should not, establish such
panels of experts.
105. With regard to Gaza, the Secretary-General had
set up a panel of experts on the flotilla incident for Gaza,
which was expected to submit its report shortly.180 The
report would not fail to have an important impact on
the situation in the Middle East, a circumstance that had
caused considerable concern.
106. The Office of Legal Affairs shared Mr. Hmoud’s
sentiment with respect to the Sixth Committee.
As everyone knew, however, the work of the Sixth
Committee, its agenda and other matters were determined
by the representatives of Member States on that body.
The Codification Division could hardly influence that
situation; only the concerted efforts of Member States
could enable progress to be made.
107. With regard to the Libyan Arab Jamahiriya
and Security Council resolution 1973 (2011), she
said that, prior to its adoption, it had been difficult to
provide humanitarian assistance to the country, but
enormous diplomatic pressure had been exerted on the
United Nations for it to do so. In that connection, the
Office of Legal Affairs had clearly indicated that,
without the consent of the Libyan authorities, it would
not be possible to provide humanitarian assistance to
the population. That opinion had been respected and
understood. However, in adopting resolution 1973 (2011),
the Security Council had decided to authorize a
humanitarian intervention, after which the consent of the
Member State had no longer been required.
108. The question of the representation of the Libyan
Arab Jamahiriya in the United Nations was with the
Credentials Committee, which was competent to take a
decision. The Office of Legal Affairs had simply informed
the Secretary-General that, the Libyan authorities having
annulled the credentials of their representatives in the
United Nations, there had been no other choice but to
comply with that decision.
109. She fully respected the view of the Commission on
maintaining two-part sessions. Regardless of what action
was taken, it must not undermine the Commission’s work.
The issue was being given all due consideration.
The meeting rose at 1.20 p.m.
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Expulsion of aliens (continued)
(A/CN.4/638, sect. B, A/CN.4/642)
[Agenda item 5]
Sixth report of the Special Rapporteur181 (continued)
1. The CHAIRPERSON invited the Commission to
resume its consideration of chapter IV [chap. III],182
section D, to chapter VIII [chap. VII] of the sixth report on
expulsion of aliens, reproduced in the second addendum
(A/CN.4/625/Add.2).
2. Mr. VASCIANNIE commended the Special Rap
porteur on his generally careful and systematic use of
sources, in particular older sources such as the 1892 rules
of the Institute of International Law,183 referred to
in paragraphs 453 [para. 51] and 467 [para. 65]
of the addendum, and a United States Supreme
Court ruling from 18 January 1892, referred to in
paragraph 465 [para.  63] (Nishimura Ekiu v. United States).
Such an approach was useful in providing a context
for understanding more recent sources, demonstrating
consistency between older and more recent ones and
delineating differences among the various sources.
3. Some thought should be given to whether draft
articles D1 to J1 adequately reflected the practice and
opinio juris of countries from different regions and of
States especially affected by expulsion. For those draft
articles that were identified as rules of customary law,
it might be tempting to limit research to those countries
or regions with up-to-date reports or heavy caseloads
181
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