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64. He did not believe that the provision made in the
Statute of the International Court of Justice for the
expression of dissenting opinions in any way under-
mined the authority of the Court. After all, what
mattered was the decision of the Court, which was
operative, rather than the ably drafted dissertations of
dissenting judges.

65. No doubt the Rapporteur's task was primarily to
set forth and explain the majority decisions of the Com-
mission. It was an unfortunate fact, however, that many
of the decisions of the Commission were taken by very
small majorities and sometimes with a regrettably
large number of abstentions. For his part, he had a
greater interest in the Commission's reaching unani-
mous decisions than in the recording of dissenting
views.

66. The CHAIRMAN said that experience had shown
that members were tempted to express themselves at
length with a view to making better known, through
the records, their opinions concerning the Commission's
resolutions. If members were encouraged to adopt the
same system where the actual report was concerned, the
result would be to deprive that document of its homo-
geneity.

67. Mr. ZOUREK recalled that his proposal had only
been fully discussed on one occasion—namely, at the
Commission's fifth session in 1953. It had been rejected
following a tied vote of 6 votes for and 6 against.

68. Mr. FRANCOIS (Rapporteur) agreed that Mr.
Zourek's proposal had not been discussed in 1954, but
only in 1953. Similar proposals, however, had been dis-
cussed at practically every session of the Commission
prior to 1953.

69. Sir Gerald FITZMAURICE said that provision was
made in the International Court of Justice for the ex-
pression not only of dissenting opinions, but also of
separate opinions, by judges. That system meant that
a judge who agreed with a majority decision was
enabled to express fully the reasons why he concurred
with that decision and thus give it the support of a
detailed and carefully prepared expression of his views.

70. Mr. KRYLOV pointed out that it was the practice
of the President of the International Court of Justice
to draw the attention of dissenting judges to the neces-
sity of limiting the length of their dissenting opinions.

Further discussion of Mr. Zourek's proposal was ad-
journed.

The meeting rose at 1.5 p.m.
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Ways and means of providing for the expression of
dissenting opinions in the report of the Commission
covering the work of each session (item 7 of the
agenda) (A/CN.4/L.61) (continued)

The CHAIRMAN invited the Commission to con-
tinue its consideration of Mr. Zourek's proposal
(A/CN.4/L.61).

1. Mr. SANDSTROM said the Commission was in
quite a different position from a court of law. Where
courts of law were concerned, the problem of putting
dissenting opinions on record raised primarily the issue
whether the general public was sufficiently mature to
understand the relative character of justice. In the case
of the Commission's pronouncements, the various di-
vergent views were already given their due place both
in the records and in the report. Mr. Zourek's proposal
amounted to a specific procedure for setting out dis-
senting views.

2. The decisive question was therefore to determine for
whom the Commission's work was intended. It was pri-
marily intended for the General Assembly; but
learned public opinion was also interested in the Com-
mission's proceedings. All those who would actually
have to read the Commission's publications were able
to engage in the necessary research to find the reasons
which motivated dissenting opinions as recorded in
footnotes.
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3. Moreover, whenever a question decided by the Com-
mission came before the General Assembly, there in-
variably arose in that Assembly speakers to express the
point of view of those members of the Commission
who had not voted in favour of a particular resolution.

4. The existing system was quite sufficient in that,
besides allowing dissenting votes to be recorded in foot-
notes, it provided for the inclusion in the general report
of the various divergent views. He suggested that full
use be made of the latter procedure and that members
who had occasion to dissent from a resolution and
desired their views incorporated in the general report
co-operate with the General Rapporteur to that effect.

5. Sir Gerald FITZMAURICE said that although it was
desirable to grant dissenting members the means of
recording the reasons for their dissent, Mr. Zourek's
proposal was not practicable.

6. Even if no abuse occurred, the reasons given by the
Rapporteur were conclusive: the report had to be brief
and therefore contained only a paragraph or two on
each point. If that brief account of the majority deci-
sion were to be followed by a large number of well-
expressed dissenting opinions, the report would contain
a formidable opposition view which would upset its
balance.

7. Mr. SALAMANCA expressed support for Mr.
Zourek's proposal. With the present system, the report
created a false impression of unanimity; the view of
what was sometimes a very narrow majority appeared
to be the expression of a general consensus of opinion
such as did not exist. One clear example was the vote
on the three-mile rule concerning the territorial sea;
those members who did not approve of that rule would
not be able to convey their views adequately to gov-
ernments through the Commission's report.

8. As with other United Nations reports, it was im-
portant that the International Law Commission's reports
to the General Assembly should reflect all the various
divergent opinions expressed within the Commission.

9. Mr. GARCIA AMADOR said that comparisons
between the International Law Commission and the
International Court of Justice were not valid. The Com-
mission only made recommendations ; the Court took
decisions. The work, the functions and the procedure
of the Commission were different from those of the
International Court of Justice.

10. The only valid comparisons could be with organs
having a similar purpose. The only ones in existence
were the Inter-American Juridical Committee—a per-
manent body of 7 members sitting in Rio de Janeiro
and founded in 1942—and the Inter-American Council
of Jurists, which was composed of one representative for
each Member State of the Organization of American
States and which had first met in May/June 1950.

11. Both the Inter-American Juridical Committee and
the Inter-American Council of Jurists, when faced by
the same problem as the Commission was now debating,

had arrived at the conclusion that dissenting opinions
should be put on record in their reports. The matter
had been discussed at a higher level within the political
organs of the Organization of American States (the
Inter-American Conference and the Council of the
OAS), which had approved the practice of recording
dissenting opinions.

12. Experience within the Organization of American
States had demonstrated the adequacy of the system
concerned. One excellent example of its good functioning
had been the case of a vote in favour of a 200-mile-wide
territorial sea which had been adopted in 1952 by the
narrow majority of 4 votes against 3 by the 7-member
permanent Rio de Janeiro Juridical Committee. That
decision had been the result of an accidental majority
within the permanent Inter-American Juridical Com-
mittee : the opinion of the four members voting in
favour of it did not represent the generally accepted
view of the American republics. The three dissenting
members of the Rio Committee had duly put on record
their reasons for dissenting from the majority vote. When
the matter was brought before a higher body—namely,
the full Inter-American Council of Jurists, at its Buenos
Aires meeting in 1953, it was the "minority" opinion
against the 200-mile claim which had prevailed by a
majority of the 21 Member States of the OAS repre-
sented on the Inter-American Council.

13. The position of the International Law Commission
was somewhat similar to that of the Inter-American
Juridical Committee in that it did not consist of as many
members as there were Member States of the United
Nations. The Commission consisted of representatives
of various juridical systems, and a majority within the
Commission could well adopt a rule which would not be
acceptable to the General Assembly.

14. Finally, the fear of abuse which had been expressed
was not a valid reason for denying members the right
to put on record the reasons for their dissenting opinions.
Members of the Commission could be trusted to use
their discretion and not to misuse what was undoubtedly
a somewhat dangerous right.

15. Mr. AMADO said that Mr. Zourek's proposal was
not acceptable to him because the report of the Com-
mission had to be a harmonious whole. The report was
the work of the Commission; it was prepared by the
Rapporteur under the control of the full Commission.

16. Dissenting opinions were expressed from a purely
personal point of view and their inclusion in the report
could only be permitted if the Commission actually took
a vote explicitly agreeing to such inclusion. Failing such
a decision by the Commission, it was undesirable to
allow each individual member to make a detailed state-
ment of views for inclusion in the report.

17. Mr. HSU agreed with Mr. Sandstrom that the best
solution of the problem was to make liberal use of the
existing rule that the various divergent views concerning
a problem should be explained carefully in the general
report. Where a vote had been especially close and there
were two radically different views, such a course was
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essential because mere footnotes did not suffice to give
a clear picture of the strength of the opposition to the
mapority report.

18. Mr. FRANCOIS (Rapporteur) said that the proce-
dure suggested by Mr. Sandstrom was in accordance
with the existing practice. He agreed that even more
liberal use might be made of it.

19. Faris Bey el-KHOURI said he disapproved of
Mr. Zourek's proposal because the success of the Com-
mission's task of codification depended on gathering as
much support as possible within the General Assembly.
The inclusion of extensive dissenting opinions in the
report would constitute a destructive element; it would
undermine the efforts of the Commission and contribute
nothing constructive in the place of what it would serve
to destroy. The majority decision had to prevail un-
questionably so that the Commission's recommendations
should have the maximum authority.

20. Mr. ZOUREK said that the question of dissenting
opinions recurred frequently in the Commission's dis-
cussions simply because it had not been satisfactorily
settled.

21. The Rapporteur had somewhat exaggerated the
practical consequences of adopting his (Mr. Zourek's)
proposal.

22. He recalled that in 1951, the question of defining
aggression had been dealt with in a chapter which set
out the various views expressed by members of the
Commission and the reasons given by each of them in
support of his particular view; it even set out in detail
all the individual proposals made by members. The
chapter in question had not thereby become unduly
long: it covered only some two pages of a report which
itself was quite short.1

23. The adoption of his proposal would actually facili-
tate the Rapporteur's work rather than complicate it,
in that the arguments of dissenting members would be
set forth by them in their own words. Besides, such a
system would have the great advantage of placing
responsibility for the statement of a dissenting opinion
on its author and not on the Commission.

24. To record dissenting opinions in the report would
be consonant with the provisions of article 20 of the
Commission's Statute, which required the Commission's
commentary to include conclusions relevant to divergen-
cies and disagreements as well as arguments in favour
of one or another solution.

25. It was unlikely that the adoption of his proposal
would lead to any abuse because there were only a few
of the Commission's decisions which gave rise to any
marked controversy. Moreover, if the Rapporteur in-
cluded a reference to divergent views in the comment,
those members who held such views would not insist on
recording their dissenting opinions separately as well.

26. The system he proposed had one great advantage
over the present one. It would separate the dissenting
opinions from the body of the report. Dissenting
opinions would appear in the form of annexes for which
the particular members concerned would be responsible.
The report of the full Commission would not be en-
cumbered by them.

27. There was nothing unusual in attaching compara-
tively long annexes to a report. Annexes I and II to the
International Law Commission's 1953 report covered
forty-one pages whereas the report itself consisted of
only thirty-one pages.2

28. He emphasized that his proposal provided for the
right to add a short statement of dissenting opinion.
Probably that would not give rise to any difficulty, but
if a dispute occurred over the length of the text to be
included, he proposed that the officers of the Com-
mission should decide the matter, subject to appeal to
the Commission itself. Control by the Chairman and
officers, and eventually by the Commission itself, would
be a sufficient safeguard against any possible abuse of
the right to state dissenting opinions.

29. In principle, there was no disagreement between
members of the Commission: they all agreed on the
right of members to record their dissenting views, but
as far as the procedure was concerned, the system he
proposed had the great advantage of obviating the need
for members to speak at length for the sake of the
summary record. Under the existing system, that was the
only means at their disposal to record the reasons why
they had voted against a proposal—a fact which could
only be mentioned in the report in the form of a foot-
note with a cross-reference to the summary records.

30. Mr. SANDSTROM said that the French text of
article 20 of the Commission's Statute, by referring to
les divergences et disaccords qui subsistent, was perhaps
somewhat misleading. If read hastily, it might be con-
strued as referring to divergences of opinion within the
Commission. In actual fact, as was made clear by the
English text and particularly by the whole context of the
article, the reference was to any divergences of opinion
which might exist in legal circles generally concerning
the issues upon which the Commission was reporting.

31. The comparison with the chapter on the definition
of aggression in the Commission's 1951 report was not
a valid one. On that question, the Commission had
been unable to reach a decision, and had therefore had
no option but to record the different views which
had been expressed on the subject.

32. If Mr. Zourek's proposal were to be adopted, provi-
sion would have to be made not only for dissenting
opinions, but also for separate opinions: the majority
which voted in favour of a resolution was not necessarily
made up of members who all supported it for the same
reasons.

1 "Report of the International Law Commission covering the
work of its third session" (A/1858), paras. 35 to 53, in Yearbook of
the International Law Commission, 1951, vol. II.

2 "Report of the International Law Commission covering the
work of its fifth session" (A/2456), in Yearbook of the International
Law Commission, 1953, vol. II.
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33. The CHAIRMAN pointed out that article 20 of the
Commission's Statute referred not to the Commission's
general report but rather to the commentary it attached
to the drafts prepared by it.

34. Mr. SCELLE said that a member who disagreed
with a majority opinion very rarely had the opportunity
of giving his considered views during the course of the
discussion. It was essential that a dissenting opinion
should be given after the vote, when the dissenting
member could formulate his opinion after due reflection
on the decision adopted by the Commission. Such was
the method followed in the International Court of
Justice—a method which enhanced the value of the
dissenting opinions attached to its judgements.

35. The majority which favoured a resolution of the
Commission was not necessarily right. Moreover, there
were so many abstentions in the votes of the Com-
mission that its resolutions often had not even re-
presented a decision of the majority of its members, and
a simple footnote with a cross reference to the sum-
mary records was not sufficient to inform readers of
the report of the reasons which had led certain members
of the Commission to disagree with the majority view.
36. With regard to the question of avoiding excessive
length in the statement of dissenting views, he favoured
the system proposed by Mr. Zourek of leaving the
matter under the control of the officers. They would
decide whether any particular dissenting opinion could
be properly left unrecorded altogether; also, whether a
definite limit as to length was necessary.

37. Mr. KRYLOV agreed with Mr. Scelle's remarks.
The task of checking abuses in the exercise of the
right to state dissenting opinions had to rest with the
Chairman. In the International Court of Justice, the
President fulfilled that delicate task. It was undoubtedly
a burden which would thus be thrust upon the shoulders
of the Chairman, but it was consistent with the duties
incumbent upon the holder of that office.

38. He therefore proposed that the words " after con-
sultation with the Chairman " be added after the words
" to add" in the operative part of Mr. Zourek's pro-
posal, so that it would begin as follows:

"Decides that any member of the International
Law Commission shall have the right to add, after
consultation with the Chairman, a short statement of
his dissenting opinion.. ."

39. Mr. ZOUREK accepted Mr. Krylov's amendment.

40. Faris Bey el-KHOURI said, in explanation of his
previous statement, that he did not believe the majority
to be always right. He believed, however, in the demo-
cratic principle that the majority view should prevail.
He had frequently voted against decisions of the Com-
mission, but once those resolutions had been voted, he
felt they should be presented in an unequivocal manner
so as to ensure to the Commission the greatest possible
authority in its work of codification.

41. The CHAIRMAN said that the issue under dis-
cussion was not one of vital importance. In substance^

there was general agreement that all opposing views
should be given due place. The issue was only one of pro-
cedure ; Mr. Zourek was not satisfied with the present
procedure for the recording of dissenting views.

42. If the Commission's report were submitted to the
General Assembly together with the summary records,
the present system of merely referring to the summary
records for the reasons for dissent would produce quite
satisfactory results.

43. Mr. SCELLE said that the report of the Com-
mission was widely read, but its summary records
reached only a very narrow public, consisting of a few
specialists in international law.

44. Mr. GARCIA AMADOR said that the system at
present in force in the Commission acknowledged the
principle of recording dissenting views. The opposition to
the new procedure proposed by Mr. Zourek appeared to
be that the presence of dissenting opinions in the report
would create an unfavourable impression upon its
readers.

45. In actual fact, the present system could produce an
equally unfortunate—if not worse—impression. Thus,
at its sixth session the Commission had adopted its
draft Code of Offences against the Peace and Security
of Mankind.3 In doing so the following dissenting votes
were put on record in a footnote :

"Mr. Edmonds abstained from voting for reasons
stated by him at the 276th meeting (A/CN.4/
SR.276). Mr. Lauterpacht abstained from voting and,
in particular, recorded his dissent from paragraphs 5
and 9 of article 2 and from article 4, for reasons
stated at the 271st meeting (A/CN.4/SR.271).
Mr. Pal abstained from voting for the reasons stated
in the course of the discussions (A/CN.4/SR.276).
Mr. Sandstrom declared that, in voting for the draft
code, he wished to enter a reservation in respect of
paragraph 9 of article 2 for the reasons stated at the
280th meeting (A/CN.4/SR.280)."

A footnote of that type could certainly be most damag-
ing to the authority of a draft.

46. He thoroughly disapproved of the suggestion that
the Commission itself should exercise control over the
recording of dissenting views; such a system would be
worse than the one at present in force. What was re-
quired was that the right of members to place their
dissenting views on record should be unconditionally
recognized.

47. Mr. FRANCOIS (Rapporteur) said that some
members of the Commission who had been elected in
the past few years had nots een with their own eyes—as
he had—the unfortunate results of the system which was
embodied in Mr. Zourek's proposal. At the Commis-
sion's first session, members had been allowed to state
their dissenting views and some of them had wished to

3 "Report of the International Law Commission covering the
work of its sixth session" (A/2693), para. 54, in Yearbook of the
International Law Commission, 1954. vol. II
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do so with remarkable prolixity both at that session and
at the second and third sessions.

48. Efforts had been made to keep the length of those
statements of dissenting opinion under control, but they
had not always been successful. Proposals to entrust the
Chairman with the difficult task of control had been
fruitless.

49. Mr. Scelle's suggestion that dissenting members be
allowed to express their considered opinions, after due
reflection, following the actual decision of the Com-
mission, appeared to him (the Rapporteur) more an
argument against Mr. Zourek's proposal than anything
else. It was not appropriate to place such a formidable
weapon in the hands of the opposition to a resolution
adopted by the Commission. Such a system would be
tantamount to giving the last word—and a very strong
one at that—to those members whose views had not
been accepted by the Commission as a whole.

50. Mr. EDMONDS considered, for the same reasons as
those given by the Rapporteur, that it would be most
undesirable to accept statements of dissenting opinion
prepared after the close of the discussion, particularly as
they might contain views and conclusions which had
never been presented in plenary meeing at all. Nor did
he think it feasible to allow " short" statements because
it would be impossible to decide on the proper length.
The position of each member was surely adequately pro-
tected by the present practice of recording dissenting
votes coupled with a reference to the relevant summary
records. In future, the date of the meeting might also
be added.

51. Mr. KRYLOV felt that the importance of the pro-
blem should not be exaggerated. It should be possible
among reasonable people to arrange for members wish-
ing to have a statement of a dissenting opinion inserted
in the report to submit a text to the Rapporteur.

52. Mr. EDMONDS asked whether the effect of
Mr. Krylov's amendment4 would be to give the Chair-
man the power to veto the inclusion of any particular
dissenting opinion.

53. The CHAIRMAN replied in the negative.
Mr. Zourek's draft resolution (A/CN.4/L.61), as

amended, was rejected by 8 votes to 5.

54. Mr. GARCIA AMADOR wondered nevertheless
whether it might not be possible to make the present
system somewhat more liberal by giving some space in
the report to explanations of dissenting opinion.

55. The CHAIRMAN did not consider that that sugges-
tion was materially different from the Commission's
past practice.

56. Mr. GARCIA AMADOR withdrew his suggestion.

57. Mr. ZOUREK observed that the summary records
did not reproduce explanations of vote in extenso, but
only in a condensed form.

58. Mr. LIANG (Secretary to the Commission) pointed
out that it was open to any member, who considered
that his remarks had not been adequately reported in
the summary record, to submit corrections of a reason-
able length.

59. The CHAIRMAN considered that such corrections
should not be inordinately detailed or they would throw
the record out of balance. Members had every op-
portunity to express their views fully during the discus-
sion.

60. Mr. ZOUREK deplored the apparent tendency to
expect that members of the Commission would abuse
their rights.
61. Mr. SCELLE disagreed with the Chairman's view
because members did not always expound their views at
length during the discussion and sometimes opinion did
not take final shape until the decision had been reached.
That consideration was the main reason for admitting
the inclusion of dissenting opinions, which could be of
far greater importance than the views put forward
during the debate.

62. Mr. SANDSTROM moved the closure of the dis-
cussion.

The motion was carried.

Proposal by Mr. Krylov concerning the publication of
the documents of the International Law Commission
(A/CN.4/L.62) {resumed from the 322nd meeting)

63. The CHAIRMAN called the attention of the Com-
mission to the draft resolution (A/CN.4/L.62)5 sub-
mitted by Mr. Krylov. The substance of the matter had
been fully discussed at the previous meeting.6

64. Mr. LIANG (Secretary to the Commission) ex-
pressed regret for three typographical errors in the text.
The title should read " Publication of the documents of
the International Law Commission ". In paragraph 1 of
the operative part the word "printing" should be sub-
stituted for the word " including" and the words " in
the juridical yearbook" should be deleted.7

Subject to those changes, the draft resolution submit-
ted by Mr. Krylov (A/CN.4/L.62) was adopted unani-
mously.

Regime of the high seas (item 2 of the agenda)
(resumed from the 321st meeting)

NEW DRAFT ARTICLES ON FISHERIES

{resumed from the 306th meeting)
Preamble

65. Mr. FRANCOIS (Special Rapporteur) pointed out
that the Commssion had not yet taken any decision on

4 Para. 38 above.

5 Incorporated in /A/2934, para. 35.
6 322nd meeting, paras. 12-42.
7 The document was later issued in revised form as A/CN.4/L.

62/Rev.l.
8 296th meeting, para. 16.
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the preamble to the draft articles on fisheries submitted
by Mr. Garcia Amador.8

66. Mr. GARCIA AMADOR said that as he had al-
ready explained in the course of the discussion, the
preamble to his draft articles had been based on the
conclusions reached in the report of the International
Technical Conference on the Conservation of the Living
Resources of the Sea (the Rome Conference).9 Para-
graph 1 followed the Conference in recognizing the need
for conservation owing to the development of modern
techniques of exploitation. Paragraph 2 stipulated that
conservation measures must be based on scientific
evidence, and provision to that effect had been in-
corporated in article 33, paragraph 2 (a) of the final
draft. Paragraphs 3 and 4 of the preamble reproduced
decisions taken at the Rome Conference concerning the
nature of the measures to be taken, and paragraph 5
stated the fundamental principle that conservation should
be achieved through international co-operation.

Mr. Garcia Amador's preamble was adopted unani-
mously.

67. Tn answer to Mr. SANDSTROM, Mr. FRANCOIS
(Special Rapporteur) explained that the preamble,
together with the draft articles on fisheries already
adopted for inclusion in the text concerning the regime
of the high seas, would be reproduced in an annex to
the Commission's report.10

The meeting rose at 12.40 p.m.

9 A/CONF.10/6 (United Nations publication, Sales No.: 1955.
IT.B.2).

10 See A/2934, Annex to Chapter II.
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Regime of the territorial sea (item 3 of the agenda)
(resumed from the 320th meeting)

REVISED DRAFT ARTICLES SUBMITTED BY THE DRAFTING
COMMITTEE

1. The CHAIRMAN invited the Commission to con-
sider the draft articles on the regime of the territorial
sea as revised by the Drafting Committee.

Article 1 [1]: Juridical status of the territorial sea

2. Mr. FRANCOIS (Special Rapporteur) said that the
text of article 1 remained the same as that adopted the
previous year1 except for the substitution of the word
"articles" for the word "regulations".

3. Mr. ZOUREK said that he would again abstain from
voting on the article because it referred to " other rules
of international law". If there were such, they should
be embodied in the draft.

4. Mr. KRYLOV observed that opinion differed as to
what were the rules of international law. In his opinion

1 For text of the provisional articles adopted at the sixth session,
see "Report of the International Law Commission covering the
work of its sixth session" (A/2693), para. 72, in Yearbook of the
International Law Commission, 1954, vol. II.


