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the preamble to the draft articles on fisheries submitted
by Mr. Garcia Amador.8

66. Mr. GARCIA AMADOR said that as he had al-
ready explained in the course of the discussion, the
preamble to his draft articles had been based on the
conclusions reached in the report of the International
Technical Conference on the Conservation of the Living
Resources of the Sea (the Rome Conference).9 Para-
graph 1 followed the Conference in recognizing the need
for conservation owing to the development of modern
techniques of exploitation. Paragraph 2 stipulated that
conservation measures must be based on scientific
evidence, and provision to that effect had been in-
corporated in article 33, paragraph 2 (a) of the final
draft. Paragraphs 3 and 4 of the preamble reproduced
decisions taken at the Rome Conference concerning the
nature of the measures to be taken, and paragraph 5
stated the fundamental principle that conservation should
be achieved through international co-operation.

Mr. Garcia Amador's preamble was adopted unani-
mously.

67. Tn answer to Mr. SANDSTROM, Mr. FRANCOIS
(Special Rapporteur) explained that the preamble,
together with the draft articles on fisheries already
adopted for inclusion in the text concerning the regime
of the high seas, would be reproduced in an annex to
the Commission's report.10

The meeting rose at 12.40 p.m.

9 A/CONF.10/6 (United Nations publication, Sales No.: 1955.
IT.B.2).

10 See A/2934, Annex to Chapter II.
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Regime of the territorial sea (item 3 of the agenda)
(resumed from the 320th meeting)

REVISED DRAFT ARTICLES SUBMITTED BY THE DRAFTING
COMMITTEE

1. The CHAIRMAN invited the Commission to con-
sider the draft articles on the regime of the territorial
sea as revised by the Drafting Committee.

Article 1 [1]: Juridical status of the territorial sea

2. Mr. FRANCOIS (Special Rapporteur) said that the
text of article 1 remained the same as that adopted the
previous year1 except for the substitution of the word
"articles" for the word "regulations".

3. Mr. ZOUREK said that he would again abstain from
voting on the article because it referred to " other rules
of international law". If there were such, they should
be embodied in the draft.

4. Mr. KRYLOV observed that opinion differed as to
what were the rules of international law. In his opinion

1 For text of the provisional articles adopted at the sixth session,
see "Report of the International Law Commission covering the
work of its sixth session" (A/2693), para. 72, in Yearbook of the
International Law Commission, 1954, vol. II.
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draft articles of the kind before the Commission should
be based on general principles.

Article 1 was adopted by 11 votes to none with 1
abstention.

Article 2 [2] : Juridical status of the air space over the
over the territorial sea and of its bed and subsoil

5. Mr. FRANCOIS (Special Rapporteur) said there
was no change in article 2.

Article 2 was adopted unanimously.

Article 3 [3] : Breadth of the territorial sea

" Article 3—Breadth of the territorial sea *

" 1. The Commission recognizes that international
practice is not uniform as regards the traditional
limitation of the territorial sea to three miles.

" 2 . The Commission considers that international
law does not justify the extension of the territorial
sea beyond twelve miles.

" 3. The Commission, without taking any deci-
sion as to the breadth of the territorial sea within
that limit, considers that international law does not
require States to recognize a breadth beyond three
miles.

" * The Commission adopted the formula inserted under
article 3. Before drafting the text of an article concerning the
breath of the territorial sea, the Commission wishes to have
the observations of governments."

6. Mr. FRANCOIS (Special Rapporteur) said that the
Drafting Committee had made no change whatsoever
in the text concerning the breadth of the territorial sea
adopted by the Commission and had only discussed the
problem of its presentation. As it was not in the normal
form of an article, the Committee had decided to add
an explanatory footnote.

7. Mr. KRYLOV observed that given the nature of the
Commission's decision about the breadth of the ter-
ritorial sea, at the present stage it could not vote on the
text but only on the footnote.

8. Mr. SANDSTROM considered the phrase "without
taking any decision as to the breadth of the territorial
sea within that limit" to be inappropriate in a draft
article and believed that it should be omitted. The
remainder of paragraph 3 would then constitute a com-
plete statement, though taking no stand as to extensions
over three miles but not beyond twelve.

9. Mr. FRANCOIS (Special Rapporteur), pointing out
that the present text was the result of a hard-won com-
promise, said that Mr. Sandstrom's point was not purely
a drafting one and if pursued would entail reconsid-
eration of the text. That would require a separate
decision by a two-thirds majority.

10. Mr. SANDSTROM still felt that the phrase to which
he objected was unnecessary, because the summary re-

cord would show that the Commission had taken no
decision as to the breadth of the territorial sea. How-
ever, he would not press the matter.

11. Mr. LIANG (Secretary to the Commission) thought
article 3 might be reproduced in italics in the report since
its form was essentially different from that of the other
draft articles.

12. Mr. FRANCOIS (Special Rapporteur) considered
that the footnote sufficed to make the nature of the
text perfectly clear. Its presentation had been discussed
at length by the Drafting Committee, which had de-
cided that the text should be included among the draft
articles and not elsewhere in the report because para-
graph 2 embodied a very important decision, albeit
provisional, and one which had the force of a draft
article.

13. Mr. SALAMANCA pointed out that the text adop-
ted by the Commission did not constitute a rule of in-
ternational law. In the course of the discussion he had
made clear the reasons for his objection to paragraph 3.
Nevertheless, at the present stage he did not consider
that the Commission should amend the text.

14. Mr. GARCIA AMADOR said that he had argued in
the Drafting Committee that the form of the text
adopted concerning the breadth of the territorial sea was
such as to make it impossible to include it among the
draft articles. However, as it had been decided to do so,
he had agreed to the insertion of a footnote, but in his
opinion the footnote should bring out more clearly that
the Commission's decision had been a provisional one
and that it might be reconsidered in the light of the
observations received from governments and the review
of the whole work relating to the regime of the high
seas, the regime of the territorial sea and allied topics.
Thus, in order to forestall criticism of the text on the
ground that it was to some extent contradictory and
perhaps failed to give due weight to the legitimate in-
terests of States, he proposed that the first sentence of
the footnote be re-drafted to read: " The Commission
approved the formula inserted under article 3 on a pro-
visional basis, prior to drafting the final text."

15. Mr. FRANCOIS (Special Rapporteur) accepted
Mr. Garcia Amador's amendment.

16. Sir Gerald FITZMAURICE, without objecting to
the amendment, considered that some distinction should
be drawn between the remainder of the text and para-
graph 2, which represented a definitive and not a pro-
visional conclusion reached by the Commission.

17. The CHAIRMAN, speaking in his personal capa-
city, agreed with the previous speaker.

18. Mr. SANDSTROM said that he was now uncertain
of the precise meaning of the phrase "without taking
any decision as to the breadth of the territorial sea
within that limit" in paragraph 3. He had originally
assumed that it meant that the Commission had left
undecided the question whether States were obliged to
recognize extensions beyond three miles but not beyond
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twelve. Now it appeared, however, that even the state-
ments made in paragraphs 1 and 2 were provisional.

19. Mr. GARCIA AMADOR explained that his
amendment, referred primarily to paragraph 3.

20. Mr. ZOUREK approved of Mr. Garcia Amador's
amendment, since all members were well aware of the
imperfections of the text, which in paragraph 1 referred
to international practice and in paragraph 2 to in-
ternational law. The footnote, with the amendment ac-
cepted by the Special Rapporteur, would make it clear
that the whole text was provisional.

21. Mr. EDMONDS said that he had understood Mr.
Sandstrom to express a wish that the footnote refer to
paragraph 3.

22. Mr. SANDSTROM confirmed that that was correct.

23. Mr. EDMONDS stated that, on the understanding
that the footnote as amended referred primarily to
paragraph 3, he could accept it as a clearer statement
of the position.

24. The CHAIRMAN, speaking in his personal capa-
city, said that there could be no doubt that as at present
drafted the footnote referred to the whole text. The
question therefore arose as to whether the Commission
should expressly state that paragraphs 1 and 2 embodied
definite conclusions.

25. In his view the first sentence of the footnote was
self-evident and should be omitted.

26. Sir Gerald FITZMAURICE suggested that the first
sentence of the footnote be deleted and the words
" particularly as regards paragraph 3 " be added at the
end of the second sentence.

The footnote to article 3, thus amended, was adopted
unanimously.

27. Mr. KRYLOV announced his intention of submit-
ting a dissenting opinion on the text of article 3, for
inclusion in the final report.

Article 4 [4]: Normal base line

"Subject to the provisions of article 5 and to
the provisions regarding bays and islands, the breadth
of territorial sea is measured from the low-water
line along the coast, as marked on the largest-scale
chart available officially recognized by the coastal
State."

28. Mr. FRANCOIS (Special Rapporteur) observed
that the text was the same as that adopted at the pre-
vious session, except that the second sentence had been
deleted in accordance with the Commission's decision
(316th meeting, para. 16).

Article 4 was adopted unanimously.

Article 5 [5]: Straight base lines

" 1. Where circumstances necessitate a special
regime because the coast is deeply indented or cut

into or because there are islands in its immediate
vicinity, or where this is justified by economic
interests peculiar to a region, the reality and impor-
tance of which are clearly evidenced by a long usage,
the base line may be independent of the low-water
mark. In these special cases, the method of straight
base lines joining appropriate points on the coast
may be employed. The drawing of such base lines
must not depart to any appreciable extent from the
general direction of the coast, and the sea area lying
within these lines must be sufficiently closely linked
to the land domain to be subject to the regime of
internal waters. Base lines shall not be drawn to and
from drying rocks and drying shoals.

" 2 . The coastal State shall give due publicity to
the straight base lines drawn by it."

29. Mr. FRANCOIS (Special Rapporteur) said that
in accordance with the decision of the Commission the
words " As an exception " in paragraph 1 of the original
text of article 5 had been deleted (316th meeting,
paras. 19 and 70). As a result of the adoption of
Mr. Garcia Amador's amendment the words "where
this is justified for historical reasons" had also been
replaced by the words "where this is justified by eco-
nomic interests peculiar to a region, the reality and
importance of which are clearly evidenced by a long
usage", which were taken verbatim from the judge-
ment of the International Court in the Fisheries Case.2

30. Mr. GARCIA AMADOR said that when he had
originally submitted his amendment to article 5 he
had thought that the expression "the reality and im-
portance of which are clearly evidenced by a long
usage" was equivalent to the phrase " historical
reasons". If that were not so, he wished to make it per-
fectly clear that the new text of article 5 would not in
any way prejudice long-established historical rights
which international law had always recognized. His sole
object had been to follow the wording used by the Court
as closely as possible.

31. Sir Gerald FITZMAURICE wished, without sug-
gesting an amendment, to draw the Commission's atten-
tion to the fact that, if it were seeking to interpret the
Court's conclusions, it must bear in mind the two
aspects of the judgement. The Court had first con-
sidered the question whether the use of straight base
lines was justified, and had decided for geographical
and historical reasons that Norway was entitled to in-
stitute such a system. That decision had been correctly
reflected in the original text of article 5.

32. The Court had then turned its attention to the
specific base lines drawn by Norway, because it did not
necessarily follow from its general conclusion that such
base lines were justified in each particular instance, and
in that connexion it had been guided by the four
criteria enumerated in its judgement.3 Thus, if it had
been the Commission's intention to follow the Court, it

2 I.C.J. Reports 1951, p. 116.
3 Ibid., p. 133.
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should have retained the reference to "historical rea-
sons " and introduced the words proposed by Mr. Gar-
cia Amador at the end of paragraph 1, where mention
was made of the other special criteria adopted by the
Court. The omission of the words " historical reasons "
did not seem to him strictly consistent with the Court's
views. There could be general circumstances in which,
on historical grounds, base lines could be admitted with-
out economic considerations being involved. However,
for the time being the Commission might leave the text
as it stood and at the next session consider whether it
required revision in the light of the comments received
from governments.

33. Mr. SANDSTROM endorsed the very cogent argu-
ments adduced by Sir Gerald Fitzmaurice in support of
his opinion, but agreed that the Commission might defer
further consideration of article 5 pending the receipt of
observations from governments.

34. Turning to another point he noted that the Draft-
ing Committee had not taken into account his pro-
posal4 concerning the possibility of base lines being
drawn between islands and a point on the coast, and
suggested the insertion of the words "or between a
headland and an island" after the words " appropriate
points on the coast".

35. Mr. FRANCOIS (Special Rapporteur) referring to
Sir Gerald Fitzmaurice's final remark, said that there
was a procedural difficulty, since the draft articles on
the territorial sea adopted at the previous session had
already been circulated to governments for comment.
It would hardly be possible to repeat that request except
when a text had been substantially changed.

36. Mr. KRYLOV pointed out that the Commission
had prepared a far more complete text at the present
session; it was highly probable that governments would
have comments to make, particularly as the subject was
of crucial importance.

37. Sir Gerald FITZMAURICE believed that govern-
ments would certainly wish to comment on the new
text of article 5, which had undergone very considerable
change owing to the deletion of paragraph 2.

38. Mr. FRANCOIS (Special Rapporteur) said that
according to the terms of its Statute, if the Commission
wished to obtain fresh comments on any of the draft
articles, it must expressly ask for them.

39. The CHAIRMAN, speaking in his personal capa-
city, said that some of the new provisions adopted at the
present session would undoubtedly have an important
bearing on the remainder of the text, and although
governments were nog obliged to submit observations
they would most probably do so.

40. Mr. KRYLOV hoped that the Special Rapporteur
would not interpret the provisions of the Commission's
Statute in too rigid a way. The covering letter to
governments accompanying the draft articles should

4 316th meeting, para. 30.

emphasize that the Commission would be reviewing all
its work on maritime questions at its eighth session, in
accordance with the instructions it had received from
the General Assembly in resolution 899 (IX).

41. Mr. LIANG (Secretary to the Commission) agreed
with the Chairman's reasons for thinking that govern-
ments would probably wish to comment on the new
text. The procedural difficulty mentioned by the
Special Rapporteur could be overcome by drawing their
attention to specific articles.

42. Mr. GARCIA AMADOR said that Mr. Sandstrom's
point was already covered, because the reference to
islands in the immediate vicinity of the coast in the
first sentence of paragraph 1 made it clear that they
could be used as terminal points for drawing base lines.
However, he would have no objection to the amend-
ment, which might serve to clarify the text.

43. Mr. SCELLE said that Mr. Sandstrom's point would
be fully met by the deletion of the words " on the coast"
in the second sentence of paragraph 1.

44. Mr. SANDSTROM accepted Mr. Scelle's amend-
ment in place of his own.

45. Sir Gerald FITZMAURICE was uncertain whether
he could accept Mr. Scelle's amendment, lest it obscure
the important requirement that base lines must be drawn
between points on land whether on the coast or on an
island. Perhaps Mr. Sandstrom would be satisfied if the
question were elucidated in the comment.

46. Mr. FRANCOIS (Special Rapporteur) pointed out
that at the previous session the Commission had, in
paragraph 2, laid down certain spatial restrictions on
drawing base lines. If Mr. Scelle's suggestion was
adopted, then, according to the present text, base lines
might be drawn from islands lying at a considerable
distance from the coast, which had certainly not been
the intention before and might well not have been the
intention of the Court.

47. Mr. GARCIA AMADOR considered that if article 5
were read as a whole it would not be interpreted as Sir
Gerald Fitzmaurice feared it might be, even if the
words " on the coast" were deleted from the second
sentence, for the reference in the last sentence to drying
rocks and shoals made it clear that the terminal points
of base lines must lie on land.

48. Referring to the Special Rapporteur's remarks he
said that the Commission had expressly decided to
remove the restrictions originally laid down in para-
graph 2, so as to conform with the findings of the Court.

49. Sir Gerald FITZMARUICE agreed that Mr. Garcia
Amador v/as correct in arguing that article 5, read as a
whole, could not be interpreted as implying that base
lines could have their terminal points in the water.
Nevertheless the text would be much more acceptable
to him if it were made clear in the comment that
terminal points must be on land, so that there could be
no possibility of doubt about how base lines should be
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drawn, particularly in the minds of persons who were
not experts in maritime law.

50. Mr. ZOUREK did not think there was any danger
in Mr. Scelle's amendment, which, in the same way as
the Commission's rejection of the spatial criteria in para-
graph 2 of the former text, left open the question where
the appropriate terminal points of base lines should lie.

51. He had some doubts about the word "deeply" in
the first sentence of paragraph 1 because the Court had
also admitted that base lines could be drawn in cases
when there were minor curvatures of the coast.

52. Mr. FRANCOIS (Special Rapporteur), speaking
subject to correction, thought that the words " deeply
indented" had been borrowed from the Court's judge-
ment.

53. Sir Gerald FITZMAUR1CE said that the wording
used by the Court certainly implied that it had had in
mind deeply indented coasts as justifying the use of
straight base lines.

54. Mr. EDMONDS said that he would ask for a state-
ment to be included in the report to the effect that he
had opposed article 5 owing to the inclusion of the
words " to any appreciable extent"; as he had pointed
out during the discussion, those words were very im-
precise.

55. Mr. FRANCOIS (Special Rapporteur) considered
the clarification in the comment suggested by Sir Gerald
Fitzmaurice to be unnecessary. It was self-evident that
the terminal points of base lines could not lie in the
sea. However, he would have no objection to such an
addition if it would make the article more acceptable to
Sir Gerald Fitzmaurice.

56. He remained disturbed by the implication of
Mr. Scelle's amendment that islands far distant from the
coast could be used for drawing base lines.

57. Sir Gerald FITZMAURICE observed that the safe-
guard against that possibility was contained in the pro-
vision that base lines must not depart to any appreciable
extent from the general direction of the coast.

58. Mr. FRANCOIS (Special Rapporteur) said that
in the light of Sir Gerald Fitzmaurice's assurance he
would not oppose the amendment though it weakened
the text.

59. Mr. SCELLE said he would have preferred the text
to have contained some explicit statement to the
effect that islands could be used as terminal points for
base lines only if they were in the immediate vicinity of
the coast. However, the third sentence of paragraph 1
provided criteria which would enable the international
juridical body dealing with the settlement of disputes
to decide whether any particular base lines were ac-
ceptable.

60. He agreed that Sir Gerald Fitzmaurice's point should
be clarified in the comment, particularly as the Court
had not enunciated a rule of international law in its
judgement but had only decided on a specific case.

Mr. Scelle's suggestion for deletion of the words " on
the coast" in the second sentence of paragraph 1 was
adopted by 8 votes to 4.

61. Mr. GARCIA AMADOR said that on further ex-
amination of the Court's judgement, he found that it
specifically recognized the use of straight base lines in
order to simplify the delimitation of the territorial sea
in cases of minor curvature of the coast. He therefore
proposed that no reference should be made in article 5
to deep indentation.

62. Mr. FRANCOIS (Special Rapporteur) said that
Mr. Garcia Amador had introduced an entirely new
proposal which would call for considerable discussion.

63. Mr. GARCIA AMADOR said that in view of the
problems involved he would be prepared to withdraw
his proposal.

Article 5 as amended was adopted by 7 votes to 1,
with 2 abstentions.

Article 6 [6]: Outer limit of the territorial sea

64. Mr. FRANCOIS (Special Rapporteur) said there
was no change in article 6, which the Commission had
already adopted at its previous session.

Article 7 [7]: Bays

" 1. For the purpose of these regulations, a bay is a
well-marked indentation, whose penetration inland is
in such proportion to the width of its mouth as to
contain landlocked waters and constitute more than a
mere curvature of the coast. An indentation shall not,
however, be regarded as a bay unless its area is as
large or larger than that of the semicircle drawn on
the entrance of that indentation.

" 2. The waters within a bay the coasts of which
belong to a single State shall be considered inland
waters if the line drawn across the opening does not
exceed twenty five miles measured from the low-
water line.
" 3 . If a bay has more than one entrance, this semi-
circle shall be drawn on a line as long as the sum
total of the length of the different entrances. Islands
within a bay shall be included as if they were part of
the water area of the bay.
" 4 . Where the entrance of a bay exceeds twenty-
five miles, a closing line of such length shall be
drawn within the bay. When different lines of such
length can be drawn, that line shall be chosen which
encloses the maximum water area within the bay.

"5. The provision laid down in paragraph 4 shall
not apply to so-called ' historical' bays or in cases
where the straight-baseline system provided for in
article 5 is applicable."

Article 7 was adopted by 6 votes to none, with 4 ab-
stentions.

Article 8 [8]: Ports

65. Mr. FRANCOIS (Special Rapporteur) said there
was no change in article 8, which the Commission had
already adopted at its previous session.
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Article 9 [9] : Roadsteads

"Roadsteads which are normally used for the
loading, unloading and anchoring of vessels and which
would otherwise be situated wholly or partly outside
the outer limit of the territorial sea are included in
the territorial sea. The coastal State must give due
publicity to the limits of such roadsteads."

Article 9 was adopted unanimously.

Article 10 [10]: Islands

66. Mr. FRANCOIS (Special Rapporteur) said there
was no change in article 10, which the Commission had
already adopted at its previous session.

Article 11: Groups of islands

67. Mr. FRANCOIS (Special Rapporteur) said the
article on groups of islands had been deleted.

68. Mr. GARCIA AMADOR said that deletion of
article 11 had a provisional character. The aim had been
to reconsider the article at the next session of the Com-
mission.

69. It was undesirable therefore that the article should
disappear altogether from the rules drawn up by the
Commission. A better course would be to indicate that
the provision on groups of islands had been left in
abeyance, so as to leave the door open for government
comments on the question.

70. Upon such comments being received, the Commis-
sion could reconsider the drafting of the article.

71. Mr. FRANCOIS (Special Rapporteur) said that in
view of the fact that a number of articles on the ter-
ritorial sea had already been shown as postponed in the
Commission's 1954 draft, it was undesirable to show
one of the same articles as again postponed in the 1955
report.

72. The CHAIRMAN suggested that the article be
shown in the report as "provisionally deleted" instead
of "deleted".

73. Mr. FRANCOIS (Special Rapporteur) and Mr.
GARCIA AMADOR accepted that solution.

The Commission agreed to insert the reference " Pro-
visionally deleted" under the heading of article 11.

Article 12 [11]: Drying rocks and [drying] shoals

"Drying rocks and drying shoals which are wholly
or partly within the territorial sea, as measured from
the mainland or an island, may be taken as points of
departure for further extending the territorial sea."

74. Mr. SCELLE said that, in the French text at least
the final words5 of the article suggested that the ter-
ritorial sea was to be extended and that for that purpose
the means referred to in the text could be used. It
would appear more accurate to say that drying rocks

5 They read as follows: . . . pourront servir de points de depart
pour Vextension de la mer territoriale.

and drying shoals could be used as a basis for the deli-
mitation of the territorial sea.

75. Mr. LIANG (Secretary to the Commission) said
the English text made it clear, by using the words
" further extending the territorial sea ", that drying rocks
and drying shoals could enable the outer limit of the
territorial sea to be carried further outwards than would
be normally the case.

76. A mere statement that drying rocks and drying
shoals could be used for the delimitation of the terri-
torial sea would cast doubts upon the main proposition
of article 12, to wit, that drying rocks and shoals could
only be taken as points of departure for a further exten-
sion of the territorial sea if they were wholly or partly
within the territorial sea as measured from the mainland
or an island.

77. Mr. SANDSTROM said the English text appeared
to be very clear; perhaps the French text would have
to be brought into line with it.

78. Sir Gerald FITZMAURICE said that the basis prin-
ciple was that drying rocks and drying shoals were not
points of departure for measuring the territorial sea.
However, if a drying rock or a drying shoal were to be
found within the territorial sea (such territorial sea
being measured as if the drying rock or shoal were not
there at all), then the drying rock or shoal in question
could be used in order to extend the territorial sea and
project seaward its outer limit.

79. The process of extension by the use of drying rocks
and shoals could be done only once; it was not per-
missible to jump from one drying rock to another
and extend the territorial sea unduly in that manner.

80. Mr. SCELLE said that, on the understanding that
the article was to be construed in the manner indicated
by Sir Gerald, he would not press his point.

Article 12 was adopted unanimously.

Article 13 [12]: Delimitation of the territorial sea
in straits

81. Mr. FRANCOIS (Special Rapporteur) said there
was no change in article 13, which the Commission had
already adopted at its previous session.

Article 14 [13]: Delimitation of the territorial sea at the
mouth of a river

" 1. If a river flows directly into the sea, the ter-
ritorial sea shall be measured from a line drawn inter
fauces terrarum across the mouth of the river.

" 2 . If the river flows into an estuary the coasts of
which belong to a single State, article 7 shall apply."

82. Mr. FRANCOIS (Special Rapporteur) said that in
transmitting the draft articles to governments, the atten-
tion of the latter would be drawn to the fact that the
Commission had not had at its disposal sufficient factual
information on the question of estuaries and that it
therefore invited comments by governments on practical
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instances of existing estuaries and the regulations
applied to them.

83. The communication would add that one of the
members of the Commission had drawn attention to the
case of the River Plate estuary.

Article 14 was adopted unanimously.

Article 15 [14]: Delimitation of the territorial sea of
two States the coasts of which are opposite each other

" 1. The boundary of the territorial sea between
two States the coasts of which are opposite each other
at a distance less than the extent of the belts of
territorial sea adjacent to the two coasts is, in the
absence of agreement of these States, or unless
another boundary line is justified by special circum-
stances, the median line every point of which is
equidistant from the nearest points on the base lines
from which the width of the territorial sea of each
country is measured.

" 2. The line shall be marked on the largest-scale
charts available which are officially recognized."

Article 15 was adopted unanimously.

Article 16 [15]: Delimitation of the territorial sea of
two adjacent States

" 1 . The boundary of the territorial sea between
two adjacent States is drawn, in the absence of agree-
ment between those States or unless another boundary
line is justified by special circumstances, by applica-
tion of the principle of equidistance from the nearest
points on the base lines from which the width of the
territorial sea of each of the two countries is measured.

" 2. The line shall be marked on the largest-scale
charts available which are officially recognized."

Article 16 was adopted unanimously.

Article 17 [76] : Meaning of the right
of innocent passage

84. Mr. FRANCOTS (Special Rapporteur) drew atten-
tion to the fact that Chapter Til, on the Right of Inno-
cent Passage, had been sub-divided, following the sug-
gestion made by the United Kingdom Government
(A/2934, Annex, No. 16), into four sections:

Section A—General Rules (Articles 17 -21 [16-19])
Section B—Merchant Vessels (Articles 22-23

[20 - 22])
Section C—Government Vessels other than Warships

(Articles 24 - 25 [23 - 24])
Section D—Warships (Articles 26 - 27 [25 - 26])

85. Article 17 itself had been re-drafted as follows to
take account of the comments made by the United
Kingdom Government:

" 1. Vessels of all States shall enjoy the right of
innocent passage through the territorial sea.

" 2 . Passage means navigation through the terri-
torial sea for the purpose either of traversing that sea

without entering inland waters, or of proceeding to
inland waters, or of making for the high sea from
inland waters.

" 3. Passage is innocent so long as the vessel uses
the territorial sea without committing any act con-
trary to the present rules.

" 4. Passage includes stopping and anchoring, but
in so far only as the same are incidental to ordinary
navigation or are rendered necessary by force majeure
or by distress."

86. Mr. ZOUREK said the text of paragraph 1 of
article 17 was not in conformity with the Commission's
decision that only merchant vessels had the right of
passage.6 As to warships, their passage had been speci-
fically made subject to previous authorization or noti-
fication under the provisions of article 26, paragraph 1.

87. The system followed in the 1954 draft articles
(A/2693) had been more accurate in that the right of
innocent passage had been laid down in section A of
that draft, entitled "Vessels other than Warships".

88. Mr. FRANCOTS (Special Rapporteur) said
Mr. Zourek's objection could be met by amending the
paragraph to read: " Subject to the provisions of
article 26, paragraph 1, vessels of all States shall enjoy
the risht of innocent passace through the territorial
sea.

89. Sir Gerald FTTZMAURTCE said a better drafting
would be "Subject to the present regulations, vessels
of all States shall en joy. . . " The Special Rapporteur's
text suggested that passage by vessels other than
warships was not subject to any restrictions—whereas in
fact the draft articles laid down a number of conditions
for innocent passage in respect of other types of vessel
besides warships.

90. Mr. KRYLOV accepted Sir Gerald Fitzmaurice's
suggestion.

91. Mr ZOUREK said that although he would have
preferred article 17, paragraph 1 to appear under sec-
tion B on merchant vessels rather than under section A
(General Rules), he would not press the matter, and also
accepted Sir Gerald's suggestion.

Sir Gerald Fitzmaurice's suggestion was adopted.

92. Mr. ZOUREK pointed out that paragraph 3 of
article 17 did not define innocent passage. In that
respect, paragraph 2 in the 1954 text was preferable and
he suggested that the Commission should revert to it
and state explicitly that passage was not innocent when-
ever a vessel used the territorial sea to commit acts pre-
judicial to the security of the coastal State or to such
other of the interests of that State as the territorial sea
was intended to protect.

93. Mr. FRANCOIS (Special Rapporteur) said that
article 17, paragraph 2 of the 1954 draft had been
strongly criticized by governments in their comments

6 See supra, 299th meeting, paras. 2-11.
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(A/2934, Annex). One criticism had been its being
drafted in a negative form (" Passage is not innocent
i f . . . " ) . A more serious objection had been its refer-
ence to the " public policy " of the coastal State, which
left the door open to abuse. Finally, the expression
" such other of its interests as the territorial sea is in-
tended to protect" had been criticized as inappropriate.

94. Mr. SCELLE said he would agree to Mr. Zourek's
proposal if it were amended so as to refer to any
acts which violated international law. It was not enough
to make provision for the security of the coastal State.
The case had also to be covered of warships using the
territorial waters of the coastal State in order to carry
out an act of aggression against another State.

95. Mr. SANDSTROM said that, in its opening words
at least, the 1954 draft had been more explicit than the
one at present before the Commission.

96. Sir Gerald FITZMAURTCE said that Mr. Scelle's
difficulties only arose in respect of Mr. Zourek's pro-
posal, not in respect of the text proposed by the
Drafting Committee.

97. With regard to the possibility of aggression against
a third State, in practice the coastal State was not in
any position to know what a foreign warship was going
to do after exercising its right of passage.

98. Mr. ZOUREK said that article 19, which laid down
that a coastal State could take the necessary steps in
its territorial sea to protect itself against any act pre-
judicial to its security or to its other interests, was not
sufficient. Some act contrary to the security of the
coastal State could well take place before it had an op-
portunity to enact any regulations for the protection of
its security.

99. Mr. KRYLOV recalled that the International Court
of Justice had dealt with the Corfu Channel case7 on
the basis of the fact that the Albanian Government had
not issued any regulations for the protection of its
security.

100. Mr. SANDSTROM proposed that paragraph 3 of
article 17 be amended to read:

"Passage is innocent so long as the vessel does
not use the territorial sea for committing any acts
prejudicial to the security of the coastal State or con-
trary to the present rules or to other rules of inter-
national law."

101. Mr. FRANCOIS (Special Rapporteur) pointed out
that, in substance, article 19 already covered Mr. Sand-
strdm's amendment.

102. Mr. SCELLE said there was no harm in em-
phasizing the point by adopting Mr. Sandstrom's amend-
ment.

Mr. Sandstrom's amendment to article 17, paragraph 3,
was adopted.8

7 I.C.J. Reports 1949, p. 4.
8 See 329th meeting, paras. 17-24.

103. The CHAIRMAN then put article 17 as amended
to the vote.

The text read as follows:

" 1. Subject to the present regulations, vessels of
all State shall enjoy the right of innocent passage
through the territorial sea.

" 2. Passage means navigation through the terri-
torial sea for the purpose either of traversing that sea
without entering inland waters, or of proceeding to
inland waters, or of making for the high sea from
inland waters.

" 3. Passage is innocent so long as the vessel does
not use the territorial sea for committing any acts
prejudicial to the security of the coastal State or con-
trary to the present rules or to other rules of inter-
national law.

" 4 . Passage includes stopping and anchoring, but
in so far only as the same are incidental to ordinary
navigation or are rendered necessary by force majeure
or by distress."

Article 17 was adopted in that form by 7 votes to
none, with 3 abstentions.

Article 18 [17]: Duties of the coastal State

" 1. The coastal State must not hamper innocent
passage through the territorial sea. It is bound to use
the means aft its disposal to ensure respect in the
territorial sea for the principle of the freedom of
communication and not to allow the said sea to be
used for acts contrary to the rights of other States.

" 2. The coastal State is bound to give due publicity
to any dangers to navigation of which it had knowl-
edge."

104. Mr. ZOUREK criticized the second sentence of
paragraph 1. It imposed on the coastal State duties
which were outside the scope of the existing rule of inter-
national law.

105. Mr. KRYLOV said the passage had been inspired
by the majority decision of the International Court of
Justice in the Corfu Channel case.9 He recalled his dis-
senting opinion attached to that judgement.

Article 18 was adopted by 8 votes to none with
2 abstentions.

Article 19 [18]: Rights of protection of the coastal State

" 1. The coastal State may take the necessary steps
in its territorial sea to protect itself against any act
prejudicial to its security or to such other of its in-
terests as it is authorized to protect under the present
rules.

" 2 . In the case of vessels proceeding to inland
waters, the coastal State shall also have the right to
take the necessary steps to prevent any breach of
the conditions to which the admission of those
vessels to those waters is subject.

9 Ibid.
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" 3. The coastal State may suspend temporarily and
in definite areas of its territorial sea the exercise
of the right of passage if it should deem such sus-
pension essential for the protection of the rights re-
ferred to in paragraph 1. Should it take such action,
it is bound to give due publicity to the suspension.

" 4 . There must be no suspension of the innocent
passage of foreign vessels through straits used for
international navigation between two parts of the
high seas."

106. Mr. FRANCOIS (Special Rapporteur) said that
article 19 had been re-drafted so as to omit the reference
to public policy or " ordre public ". Paragraph 4 of the
article was new; through inadvertence, the correspond-
ing provision had appeared in the 1954 draft in the
section referring only to warships whereas, in fact, it
applied to all vessels.

107. Sir Gerald F1TZMAURICE said he would abstain
from voting on article 19 for reasons which he would
give later.

108. Mr. ZOUREK said he also would abstain from
voting on article 19, because he had understood the
Commission at its previous session (246th meeting,
paras. 1 and 31) to have adopted the principle that the
coastal State had the right to suspend right of passage
altogether.

Article 19 was adopted by 8 votes to none, with
2 abstentions.

Article 20 [19]: Duties of foreign vessels
during their passage

"Foreign vessels exercising the right of passage
shall comply with the laws and regulations enacted
by the coastal State in conformity with those rules
and other rules of international law and, in particular,
as regards:

" (a) The safety of traffic and the protection of
channels and buoys:

" (b) The protection of the waters of the coastal
State against pollution of any kind caused by vessels ;

" (c) The conservation of the living resources of
the sea;

" (d) The rights of fishing, hunting and analogous
rights belonging to the coastal State ;

" (e) Any hydrographical survey."

109. Mr. FRANCOIS (Special Rapporteur) explained
that sub-paragraph (e), referring to " any hydropgra-
phical survey ", was intended to give the coastal State
the exclusive right of mapping its seas.

Article 20 was adopted unanimously.

Further consideration of the revised draft articles
submitted by the Drafting Committee was deferred till
the next meeting.

The meeting rose at 1.15 p.m.
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Regime of the territorial sea (item 3 of the agenda)
(continued)

REVISED DRAFT ARTICLES SUBMITTED BY THE DRAFTING
COMMITTEE (continued)

1. The CHAIRMAN invited the Commission to con-
tinue its consideration of the draft articles on the
regime of the territorial sea as revised by the Drafting
Committee.

Article 21 [20]: Charges to be levied
upon foreign vessels

2. Mr. FRANCOIS (Special Rapporteur) said that the
text of article 21 in the draft adopted at the previous
session1 had been retained unchanged.

3. Mr. SANDSTROM proposed that the two sentences

1 For text of the provisional articles adopted at the sixth session,
see "Report of the International Law Commission covering the
work of its sixth session" (A/2693), para. 72, in Yearbook of the
International Law Commission, 1954, vol. II.


