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international law. It was recalled, in particular, that in the
context of attribution of acts to a State for establishing
responsibility for internationally wrongful acts, the Com-
mission had aimed to prevent the State from using indirect
forms of action in order to disguise its responsibility and
had therefore taken a broad approach to the definition of
the elements for establishing responsibility. In the con-
text of the current topic, paragraph 112 of the fourth re-
port stated that “the criminal nature of the acts to which
the criteria for attribution are to be applied, as well as the
nature of immunity, which itself constitutes an exception
to the general rule on the exercise of jurisdiction by the
forum State, should be taken into account ... which en-
sures that the institution of immunity does not become a
mechanism to evade responsibility”.

74. Based on a study of those works and of the judg-
ments of the International Court of Justice, it was clear
that a single act could give rise to two forms of responsi-
bility: the criminal responsibility of the individual and the
civil or international responsibility of the State he or she
represented. Those two forms of responsibility, accepted
by the Court, most notably in the case concerning the
Application of the Convention on the Prevention and
Punishment of the Crime of Genocide (Bosnia and Herze-
govina v. Serbia and Montenegro), were clearly explained
in paragraphs 109 and 110 of the fourth report.

75. At the end of section B of the first chapter of her
fourth report, the Special Rapporteur discussed issues
related to the exercise of governmental authority and their
relation to the question of whether international crimes
could be regarded as “acts performed in an official cap-
acity”. She argued that considering such crimes not as
acts performed in an official capacity was at odds with
the evidence, as more often than not serious crimes were
committed by the State apparatus and supported by State
officials. Moreover, the participation of State officials in
the commission of some of those crimes, like torture, was
a constituent element of the crimes. On the other hand,
putting the emphasis on State officials could give the
impression that the act was not attributable to the State,
thus exonerating it from international responsibility.

76. In the last paragraph of chapter I, section B, before
proposing draft article 2, subparagraph (f), the Special
Rapporteur observed that the characterization of interna-
tional crimes as “acts performed in an official capacity”
did not mean that the State official guilty of the crime auto-
matically benefited from immunity. Given the particular
gravity of such crimes under international law, they must
be taken into account in defining the scope of immunity
from foreign criminal jurisdiction. However, the exami-
nation must take place in the context of the treatment of
exceptions to immunity, which would be dealt with in the
Special Rapporteur’s next report.

77. Turning to the future workplan, he considered the
Special Rapporteur’s proposal to be realistic. In conclu-
sion, he recommended that the two draft articles be re-
ferred to the Drafting Committee.

The meeting rose at 1 p.m.
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Immunity of State officials from foreign criminal jur-
isdiction (continued) (A/CN.4/678, Part II, sect. D,
A/CN.4/686, A/CN.4/L.865)

[Agenda item 3]
FOURTH REPORT OF THE SPECIAL RAPPORTEUR (continued)

1. The CHAIRPERSON invited the members of the
Commission to continue with the consideration of the
fourth report by the Special Rapporteur on the topic of
immunity of State officials from foreign criminal jurisdic-
tion (A/CN.4/686).

2. Ms. JACOBSSON said that the Special Rapporteur’s
thorough analysis of the practice of domestic courts was
valuable: it revealed the inconsistencies in that practice.
She was pleased to see the in-depth analysis of the draft
articles on the responsibility of States for internationally
wrongful acts and of “single act, dual responsibility”, but
she agreed with Mr. Nolte that the Commission should
not be delving into the substance of sovereignty. She wel-
comed the intended focus of future work on the limits and
exceptions to immunity: now that the Commission had
concluded the early stages of its work, it needed to discuss
the most sensitive issues. There was an important link be-
tween exceptions to immunity and procedural rules that
also needed to be addressed.

3. For the definition of an act performed in an official
capacity, the Special Rapporteur appeared to start from
the assumption that only acts over which criminal juris-
diction could be exercised by a foreign court were rele-
vant. She clearly described the chief characteristics of
criminal acts and the direct link between such acts and
the person who committed them. However, the phrase “by
its nature constitutes a crime”, in draft article 2 (f), was
potentially ambiguous.

4. Draft article 6, paragraph 3, which emphasized the
fact that immunity ratione materiae applied to former
Heads of State, former Heads of Government and former
Ministers for Foreign Affairs, appeared superfluous, since
the same point was made in paragraph (7) of the commen-
tary to draft article 4.3

301 See Yearbook ... 2013, vol. Il (Part Two), p. 50.
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5. In conclusion, she said that was in favour of sending
the two draft articles to the Drafting Committee.

6. Mr. VAZQUEZ-BERMUDEZ said that in her fourth
report, the Special Rapporteur took a major step forward
in the treatment of the topic by advancing an analysis of
the material and temporal elements of immunity ratione
materiae. With regard to the concept of an “act performed
in an official capacity”, which was at the heart of the ana-
lysis, the Special Rapporteur pointed out in paragraph 32
of her report that contemporary international law did not
provide a definition of such an act. She then passed in
painstaking review the criteria for identifying the act that
might be found in national judicial practice. However, the
identification of common elements in such practice and in
domestic legislation would have been useful.

7. Based on her analysis, the Special Rapporteur pro-
posed a definition of an “act performed in an official cap-
acity” in which he endorsed the first part but, like others,
had problems with the second. The problems revolved
around the description of the criminal nature of the act
involved and stemmed from a slight mistranslation from
the Spanish. The wording might be improved along the
lines sketched out by Mr. Caflisch.

8. A consequence of the criminal nature of the act was
what the Special Rapporteur described as “single act,
dual responsibility”. The impact of exceptions to im-
munity, to be covered in her next report, would be of cru-
cial importance for the content and scope of the act. The
Commission would have to decide whether acts of State
officials that constituted crimes could be performed in an
official capacity. Acts ultra vires, acts jure gestionis and
international crimes might also constitute exceptions to
the immunity of State officials, although the latter issue
would require detailed study. As the Special Rapporteur
had pointed out, in their joint separate opinion in Arrest
Warrant of 11 April 2000, Judges Higgins, Kooijmans and
Buergenthal had questioned whether serious international
crimes could be regarded as official acts, because they
were neither normal State functions nor functions that a
State alone could perform. Committing torture, for ex-
ample, was not a normal function of the State: it was an
international crime committed by a State official. That did
not mean, however, that the act could not be attributed to
the State for the purposes of responsibility of the State for
internationally wrongful acts. He agreed with the Special
Rapporteur that the assertion that an international crime
could not be considered as having been performed in an
official capacity could perversely, and doubtless unin-
tentionally, give rise to an understanding of international
crimes as acts that were not attributable to the State and
could only be attributed to the perpetrator.

9. With regard to the temporal element of immunity
ratione materiae, he agreed with the Special Rappor-
teur that it was not controversial, and that immunity
ratione materiae could be applied at any time after the
commission of an act, whether the official remained in
office or had left office. With regard to draft article 6,
describing the temporal scope of immunity ratione ma-
teriae, he considered paragraph 3, stipulating that such
immunity applied to former members of the troika, to
be an important provision that should not be consigned

to the commentary. Yet it might be better placed in draft
article 5, which concerned the persons who enjoyed im-
munity ratione personae.

10. He fully supported the future workplan, covering
limits and exceptions to immunity and procedural issues,
but would suggest that some safeguards would have to be
included to prevent politically motivated criminal trials.

11. Lastly, recalling Mr. Hmoud’s argument that the
justification for immunity ratione materiae was similar
to the justification for the immunity of consular officials,
which was acknowledged to be for the benefit of the State
and with a view to the effective exercise of functions, he
pointed out that in the preamble to the 1963 Vienna Con-
vention on Consular Relations, reference was nevertheless
made to the principle of the sovereign equality of States.

12.  Mr. HMOUD said that his point had been that any
test concerning the moment when immunity ratione ma-
teriae should come into play should be based on the need
to ensure the effective exercise of the functions of the State.

13. Mr. EL-MURTADI SULEIMAN GOUIDER said
that the report was devoted to an analysis of the normative
elements of immunity ratione materiae, both temporal
and substantive, and it proposed appropriate conclusions
and draft articles. It focused on the characteristics of an
act performed in an official capacity as a fundamental
issue in dealing with immunity ratione materiae and as a
well-established term covering specific acts. The Special
Rapporteur had deviated neither from the previous work
done by the Commission on draft article 4, paragraph 2,
nor from the ruling of the International Court of Justice
in the Arrest Warrant of 11 April 2000 case and the de-
cisions of the European Court of Human Rights and the
International Tribunal for the Former Yugoslavia.

14. Many approaches could have been taken to such a
complex topic, but the Special Rapporteur had sought to
keep within the scope, namely to focus on the immunity
of State officials and on immunity from foreign juris-
diction. The importance of considering the most serious
crimes, and therefore of complementarity and consist-
ency with the Rome Statute of the International Criminal
Court, came into play. In that very specific context, there
was no need to delve into the distinctions between State
immunity and immunity ratione personae or between
criminal jurisdiction and civil jurisdiction, or to devise
exhaustive lists of acts performed in an official capacity,
with all the difficulties and differences in national and
international law that this would bring up.

15. The proposed future programme of work empha-
sized the importance of addressing the limits and excep-
tions to immunity, a very complex and interesting subject.
He looked forward to discussing it and was in favour of
referring the draft articles to the Drafting Committee.

16. Mr. GOMEZ ROBLEDO thanked the Special Rap-
porteur for her fourth report, which constituted another
step in the right direction in terms of achieving the objec-
tive pursued by the Commission in considering the topic.
She had decided to deal separately with immunity ratione
materiae and immunity ratione personae, an approach that
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first required establishing the criteria for identifying an act
performed in an official capacity. While he understood her
reasons for favouring such an approach, the topic could
also be addressed from a methodological perspective that
took as its starting point the rules of attribution relating to
State responsibility. That approach entailed first determin-
ing whether the alleged act met the required threshold of
being a serious crime, then considering whether to recog-
nize jurisdictional immunity or, alternatively, exceptions
thereto. Among other things, such an approach would
resolve the issue of the differences between the acts of
the State and its agents and the acts of private individuals
performed in an official capacity.

17. In addition to the practice of the various courts re-
ferred to in paragraph 35 of the report, the Special Rap-
porteur might wish to consider the jurisprudence of the
Inter-American Court of Human Rights, in particular
in relation to rules of attribution. Doing so would also
broaden the regional focus of the project. In the same
vein, it might be helpful to examine the arbitration case
concerning Francisco Mallén (United Mexican States) v.
United States of America, which dealt specifically with
the difference between an act performed in a private cap-
acity and one performed in an official capacity.

18.  When the Special Rapporteur analysed, in her fifth
report, the question of limits and exceptions to the im-
munity of State officials from foreign criminal jurisdic-
tion, the primary focus should not be on elucidating the
nature—whether criminal, civil or administrative—of any
offences committed by an official acting in an official cap-
acity, but on ascertaining whether the seriousness of such
offences might, by virtue of the law of the forum State or
international law, give rise to exceptions to the general
rule of jurisdictional immunity.

19. He fully endorsed the Special Rapporteur’s position
on immunity with respect to international crimes, as set
out in paragraph 124 of the report. It was a matter of com-
mon sense that it was never a function of the State to com-
mit crimes of any kind, much less serious crimes under
international law. Accordingly, if it was accepted that
there were limits to jurisdictional immunity, in particular
with respect to the most serious international crimes that
constituted jus cogens norms, then immunity was no more
than a procedural remedy for the protection of the func-
tions of a State that dispatched its officials to perform acts
in an official capacity. In other words, as had been pointed
out by several speakers, immunity did not mean impunity.

Provisional application of treaties (continued)”
(A/CN.4/678, Part I1, sect. G, A/CN.4/676, A/CN.4/687)

[Agenda item 6]
THIRD REPORT OF THE SPECIAL RAPPORTEUR (continued)”

20. Mr. KITTICHAISAREE thanked the Special Rap-
porteur for his third report on the provisional applica-
tion of treaties (A/CN.4/687), which provided valuable
insights into the topic and a useful basis for discussion.

“ Resumed from the 3270th meeting.

21. Referring to paragraph 10 of the report, he said
that, while he agreed with the Special Rapporteur that
the final outcome of the Commission’s work on the topic
should not be affected by the domestic law of States, it
was important to bear in mind that the provisional appli-
cation of a treaty would depend in part on the provisions
of domestic law and the particular circumstances pertain-
ing in each State. He would therefore have welcomed in
chapter | of the third report a more detailed analysis of the
views expressed by States.

22. Regarding the categorization of State practice set
out in paragraph 25, he enquired whether all States in
category (f), namely those that allowed provisional appli-
cation subject to certain conditions, could, like the Neth-
erlands, also be classified under category (a) as States
whose domestic laws or constitutions contained specific
provisions regulating provisional application. If not, he
would like to know how provisional application operated
in those States. It would also be helpful if the Special Rap-
porteur could clarify the relevance of the different cat-
egories, in particular in terms of their relationship to the
draft guidelines proposed in chapter I'V.

23. He would welcome further clarification of the Spe-
cial Rapporteur’s conclusion in paragraph 5 that a State
could undertake to apply a treaty provisionally through
a unilateral declaration, even in the absence of the agree-
ment of other potential States parties and of any specific
relevant provisions in the treaty. The example provided in
paragraph 120, namely the unilateral declaration by the
Syrian Arab Republic to apply provisionally the Conven-
tion on the prohibition of the development, production,
stockpiling and use of chemical weapons and on their
destruction, could not fully explain the notion of the use
of unilateral declarations for the provisional application of
treaties under article 25 of the 1969 Vienna Convention.

24. As to the Special Rapporteur’s assertions in para-
graphs 35 and 36 of the report that provisional appli-
cation did not amount to consent to be bound by a
treaty and that, prior to the expression of consent, the
treaty was only a text that served as evidence of what
States had negotiated, it could equally be argued that,
through the provisional application of a treaty, the in-
strument became more than a negotiated text and that
the State was already giving its consent to be bound by
the treaty, subject to its relevant internal procedures. In
other words, provisional application could be interpreted
as an exceptional modality used to express consent to be
bound by a treaty.

25. He agreed with those members who were of the
view that the assertion in paragraph 122 that article 25 of
the 1986 Vienna Convention reflected norms of customary
law had not been substantiated sufficiently. There was a
need for more detailed analysis. As Mr. McRae had noted,
the provisional application of the 1947 GATT was not an
example of article 25 of the 1969 Vienna Convention.

26. Turning to the draft guidelines, he said that he
agreed with Mr. Forteau that, for the sake of consistency
and clarity, it would be advisable to take a close look at
the language used in draft conclusions 6 and 7 on the
topic “Subsequent agreements and practice in relation



260 Summary records of the second part of the sixty-seventh session

to the interpretation of treaties”®? and to consider using
conclusions in the present topic instead of guidelines.
The rationale behind and choices made in the draft guide-
lines were not always clear. A future commentary could
resolve some of those problems, as could a more thorough
introduction in future reports to any draft guidelines or
conclusions.

27. Regarding draft guideline 1, he wondered whether, in
the light of the extensive debate on the matter, the Special
Rapporteur intended to include a reference to unilateral
declarations of States, which appeared not to be covered
at present. If so, where did he envisage incorporating such
a reference? He also wondered why draft guideline 1 gave
a prominent place to the internal law of States, given the
Special Rapporteur’s assertion in paragraph 10 of the third
report that the final outcome of the Commission’s work
should not be affected by domestic legislation.

28. While he welcomed the inclusion of draft guide-
line 2 and its reference to the provisional application of
parts of a treaty, he nonetheless found its wording con-
fusing when read together with draft guideline 1. The
phrase “may be derived from the terms of the treaty”,
which was used in draft guideline 2, seemed to be broader
in scope than “when the treaty itself so provides”, which
was used in draft guideline 1 and which reproduced
verbatim the language of article 25, paragraph 1 (a), of
the 1969 Vienna Convention. To prevent confusion, the
Special Rapporteur should stay close to the wording of
article 25, including paragraph 1 (b), of the 1969 Vienna
Convention, which was “the negotiating States have in
some other manner so agreed”.

29. As had already been noted by other speakers, draft
guideline 4 failed to indicate what kind of legal effects the
provisional application of a treaty would have. Such an
important question should not be left for the commentary;
the guideline itself needed to be substantiated by the prac-
tice of States and/or international organizations, as well
as by case law.

30. As had been further noted by a number of other
speakers, the third report was unclear as to the legal ef-
fects of the termination of provisional application. The
Special Rapporteur should clarify whether there were dif-
ferences between the legal obligations arising from the
provisional application of a treaty and the express consent
to be bound by the treaty and, if so, what those differ-
ences were. It would also be helpful if he could address
the question of whether the termination process was
identical for the two regimes. In some circumstances, the
legal obligations arising from provisional application of
a treaty might continue even after the entry into force of
the treaty concerned. Accordingly, the assertion in draft
guideline 5 that such obligations continued to apply until
the treaty entered into force should be elaborated upon in
the commentary.

31. Regarding draft guideline 6, since not all breaches of
an international obligation necessarily engaged the inter-
national responsibility of a State or international organiza-
tion, the wording of the text should be amended. Noting
that the law of treaties and the law of State responsibility

%2 Yearbook ... 2014, vol. II (Part Two) and corrigendum, pp. 108
and 113.

were separate regimes that differed in scope, he said that
the draft guideline should deal with them accordingly.

32. As to future work on the topic, he encouraged the
Special Rapporteur to study the practice of relevant re-
gional organizations. In addition, it would be useful to
clarify the way in which reservations pursuant to art-
icles 19 to 23 of the 1969 Vienna Convention covered
provisional application. A study on the legal effects of the
termination of provisionally applied treaties that granted
rights to individuals would also be a valuable addition.
He would caution, however, against developing model
clauses on the provisional application of treaties, in view
of the potential difficulties posed by disparities between
national legal systems.

33. He suggested that, before being sent to the Drafting
Committee, the draft guidelines should be amended, tak-
ing into account the comments made in plenary.

34. Mr. NOLTE said that, if the Commission viewed
the provisional application of a treaty as legally bind-
ing, it should express its position very clearly. After all,
the words “provisional application” could be interpreted
as meaning that a treaty should be applied only de facto
and provisionally, in other words before it produced any
legal effects. He therefore suggested that draft guideline 4
might be recast to read: “The agreement to provision-
ally apply a treaty has the effect that the treaty is legally
binding.” Such a formulation would serve the purpose of
encouraging States not to circumvent internal procedures
when agreeing to provisional application.

35. States would be very cautious about applying a
treaty if there was any risk that the assumption of a legal
obligation would be contrary to their own domestic pro-
cedures or other rules. Such procedures, and domestic law
more generally, formed the very context for agreements
on provisional application, but that did not mean that they
had an effect on the international obligations arising from
such agreements. It was important, however, that the in-
terpretation of international agreements took into account
the context from which they originated.

36. That was particularly true when agreements on pro-
visional application of a treaty contained an explicit refer-
ence to domestic law, as was the case with the Energy
Charter Treaty, article 45 of which stipulated that the
Treaty was to be applied provisionally only to the ex-
tent that it was not inconsistent with domestic laws or
regulations. In other words, the obligation created by
provisional application went no further than what was
permissible under the domestic law of the parties to the
Treaty. That was perfectly compatible with article 27 of
the 1969 Vienna Convention.

37. He failed to understand why the tribunal in the
Yukos Universal Limited (Isle of Man) v. the Russian Fed-
eration case and the Special Rapporteur, in paragraph 66
of his third report, considered that a treaty could not allow
domestic law to determine the content of an international
legal obligation unless the language of the treaty was clear
and admitted no other interpretation. Apart from the fact
that the language of article 45, paragraph 1, of the Energy
Charter Treaty could hardly be clearer, he was not aware
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of any rule according to which a particular interpretation
was possible only if it was unambiguous. He therefore
suggested deleting the final clause of draft guideline 1 and
adding a second sentence, to read: “The agreement to pro-
visionally apply a treaty may limit the extent of the pro-
visional application, in particular by making reference to
internal law in whole or in part.” He agreed with previous
speakers that the Special Rapporteur should not analyse
the domestic law of States regarding the provisional ap-
plication of treaties.

38. Draft guidelines 2 and 3 should be redrafted to reflect
the fact that the “terms of the treaty” were only one of sev-
eral means of interpreting it. The guidelines should men-
tion either different forms of agreement or different means
of interpretation; they should not conflate the two. More
generally, he would prefer the outcome of the work to be in
the form of conclusions rather than guidelines, as the task
at hand was limited to deriving conclusions, for the purpose
of interpretation, from diverse sources and materials.

39. Mr. CAFLISCH said that it was worth asking whether
the Commission could and should go further than article 25
of the 1969 Vienna Convention. While the article appeared
to cover cases in which negotiating States agreed explicitly
to the provisional application of a treaty in a given State, it
was not clear how one should interpret a situation in which
such agreement was not explicit. Could it be assumed that
there was a tacit agreement, which would remain within
the scope of article 25, or would the agreement amount to
a unilateral commitment that, if violated, would not result
in the given State failing to comply with article 25? Since
the Commission had set out with the aim of clarifying the
scope of article 25 and facilitating its implementation, it
would be preferable to stick to that objective.

40. Chapter Il of the Special Rapporteur’s third report
might usefully have dealt with the relationship of provi-
sional application to article 60 of the 1969 Vienna Con-
vention and to texts on the termination or invalidity of
treaties. Article 46 of the Convention was of particular
interest in cases where a State agreed to provisional appli-
cation without concern for its own internal law, including
its constitution. In that connection, it would be helpful to
have a general idea of the interplay between provisional
application agreements and the internal law of States, par-
ticularly constitutions, and to consider the applicability
of article 46 to problems related to the validity of such
agreements.

41. With the exception of draft guideline 4, which
should be either deleted or developed in line with the
suggestion by Mr. Sturma, he agreed with the referral of
the draft guidelines to the Drafting Committee. Lastly, he
would be grateful to receive more information on the pro-
posed content of the Special Rapporteur’s fourth report.

42. Mr. PETRIC said that the Commission’s task was
to explain what provisional application was, to establish
a framework for it in international law and to clarify its
legal effects and its relationship to the relevant provisions
of the 1969 and 1986 Vienna Conventions. The task was
all the more important as provisional application agree-
ments were increasingly being used to allow treaties to
produce effects as quickly as possible.

43. At the same time, there was a balance to be struck
between the practical need for provisional application and
democratic control over treaty-making, which was the
reason for the gap between signature and ratification in
States governed by the rule of law. Provisional applica-
tion was an exception to the rule whereby treaties that had
been negotiated and signed entered into force only once
all the procedures required by the constitution of a State
had been completed.

44. Although States had the power to accept provisional
application, to regulate it and even to prohibit it, he agreed
with the Special Rapporteur that once a treaty was being
provisionally applied, internal law could not be invoked
as justification for failure to comply with the obligations
deriving from provisional application. Provided that the
internal law of a State did not prohibit them, provisional
application agreements clearly came under international
law and should be honoured in accordance with the pacta
sunt servanda principle. Even if the internal law of a State
did prohibit such agreements, a State that had agreed to
provisional application could not subsequently dispute its
validity by invoking internal law, regardless of whether
the persons who had concluded the agreement on behalf
of the State had done so ultra vires. There was therefore
no urgent need to survey domestic law on the subject of
provisional application, and there was no need to mention
internal law in draft guideline 1, which would confuse
rather than clarify matters. The Special Rapporteur should
concentrate instead on researching the practice of States
and international organizations.

45. He expressed support for the Special Rapporteur’s
intention to analyse the relationship between provisional
application and articles 11, 18, 24, 26 and 27 of the 1969
Vienna Convention, and for the future workplan set out in
paragraph 137 of his third report. Some of the issues cho-
sen for analysis, such as the problem of reservations and
interpretative declarations in the context of provisional
application, or provisional application in the context of
the succession of States with respect to treaties, particu-
larly multilateral and closed treaties, might prove very
challenging.

46. With regard to the termination of provisional appli-
cation by notification of the intention not to become party
to a treaty, he pointed out that the signatories to a treaty
that were applying it provisionally would be bound by the
principle of bona fides not to undermine the future treaty’s
entry into force. If one of them gave notice of its intention
not to become a party to that treaty, could it still be said
to be acting in accordance with that principle? A general
statement that the provisional application of a treaty had
legal effects did not suffice. The Commission should go
further, clarifying what kind of legal effects might occur
in different situations.

47. The significant differences between bilateral and
multilateral treaties among States and treaties concluded
by international organizations among themselves or with
States might make it difficult to cover both situations in
a single set of guidelines, as illustrated by the dubious
inclusion of a reference to resolutions of international
conferences in draft guideline 2. The Commission should
initially concentrate on provisional application under
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the 1969 Vienna Convention before considering it in the
context of treaties concluded with or by international or-
ganizations. Once the extent of the differences between
the two situations became clear, it could be decided how
best to frame guidelines on them. The question also arose
whether an agreement by States signatories to a treaty to
establish an organ or take other measures to make that
treaty function provisionally, as with the creation of the
Preparatory Commission for the Comprehensive Nuclear-
Test-Ban Treaty Organization, could be considered an
instance of provisional application of the treaty. In that
particular case, the provisional application of the Com-
prehensive Nuclear-Test-Ban Treaty seemed to go over
and above its purely preparatory function.

48. With regard to the draft guidelines, he expressed
support for most of the suggestions made by Mr. Murphy.
Draft guideline 4, as it stood, was devoid of meaningful
content and of little use. While he would not oppose the
transmission of all six draft guidelines to the Drafting
Committee, he would prefer to see the comments made
by the Commission at its present session reflected in a
revised set of draft guidelines to be discussed at the last
session. Lastly, he expressed appreciation for the excel-
lent work done by the Special Rapporteur to date.

49. Sir Michael WOOD said that the topic of provisional
application of treaties was an area where the Commission
could play a useful role in explaining and clarifying the
law; that lent the topic considerable practical significance.
He did not view the Commission’s role as one of warning
States to comply with their constitutions. He also wished
to emphasize, in response to the remarks of Mr. Petric,
that ratification of treaties did not necessarily need to be
subject to parliamentary control.

50. The draft guidelines set out in the Special Rappor-
teur’s third report were well supported by research, ma-
terials and analysis, and he broadly agreed with them;
some, however, could be expressed more clearly, particu-
larly draft guideline 4. The Commission should take the
position that, subject to specific provisions in a treaty, the
rights and obligations of a State that had agreed to apply
that treaty or part thereof provisionally were, for as long
as the treaty was being provisionally applied, the same as
if the treaty were in force. He expressed some disagree-
ment with Mr. Nolte’s views in that regard, including as to
whether the issue was solely one of interpretation.

51. By agreeing to provisional application, a State
undertook obligations that were binding under interna-
tional law; however, it was not necessarily true that the
possible relationship between provisional application and
other rules of the law of treaties needed to be pursued
further. Other such rules might well be relevant, but the
Commission should focus on specifying the differences
between a treaty when it was being applied provisionally
and when it was in force for a particular State.

52. Draft guideline 1 should be aligned with common
article 25 of the 1969 and 1986 Vienna Conventions, and
the phrase beginning “provided that ...” could perhaps be
deleted. The topic should be concerned only with provi-
sional application as a matter of international law, not
with any effects that provisional application might have in

domestic law. Neither internal law nor the rules of inter-
national organizations should be mentioned in draft guide-
line 1. Draft guideline 2 was unnecessarily complicated
and should be omitted or simplified. It mattered little what
form an agreement on provisional application took or how
it was derived. Draft guideline 3 could also be simplified,
and replacing the words “having regard to” with “in ac-
cordance with” would be an improvement. He hoped that,
in draft guideline 4, the Drafting Committee would include
the idea he had just laid out about the rights and obliga-
tions of States. With regard to draft guideline 5, he recalled
the opinion that he had expressed in the past that there was
no basis for suggesting that provisional application could
not be revoked arbitrarily. The essence of provisional ap-
plication was that it could be terminated relatively easily
in many cases. He agreed with the substantive content of
draft guideline 6; however, it would follow naturally from
draft guideline 4, if it was clearly drafted, that breaches of
a treaty being applied provisionally engaged the responsi-
bility of the State violating the treaty.

53. In its future work, the Commission should consider
preparing model clauses that provided for the provisional
application of treaties, which would be of practical im-
portance to States and international organizations and
would help the Commission achieve its aim of giving
guidance. It might also avoid the practical problems and
shortcomings identified by the Special Rapporteur from
his study of the practice of States and international organ-
izations. He concluded by expressing his willingness for
the Commission to transmit the six draft guidelines to the
Drafting Committee.

The most-favoured-nation clause (concluded)”
(A/CN.4/678, Part I, sect. H, A/CN.4/L..852)

[Agenda item 5]
FINAL REPORT OF THE STUDY GRrOUP (concluded)”

54. The CHAIRPERSON invited the Commission to
resume its consideration of the topic “The most-favoured-
nation clause” and drew attention to the final report of the
Study Group (A/CN.4/L.852).

55. Mr. McRAE (Chairperson of the Study Group) said
that the final report now before the Commission incorp-
orated written and oral comments received from Com-
mission members and would appear as an annex to the
Commission’s annual report. The Study Group hoped that
the Commission would adopt as its own the summary of
conclusions contained in Part V of the final report. The
conclusions noted that most-favoured-nation clauses
remained unchanged in character from the time the 1978
draft articles had been concluded.*®® The core provisions
of those draft articles continued to be the basis for the
interpretation and application of most-favoured-nation
clauses, though they did not provide responses to all the
interpretative issues that could arise. The conclusions
underlined the importance and relevance of the 1969
Vienna Convention on the Law of Treaties as a point of
departure in the interpretation of investment treaties.

“ Resumed from the 3264th meeting.
303 Yearbook ... 1978, vol. II Part Two), pp. 16 et seq.
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56. The central interpretative issue with respect to most-
favoured-nation clauses related to the application of the
ejusdem generis principle: the scope and nature of the
benefit that could be obtained under a most-favoured-nation
provision depended on the interpretation of the provision
itself. The application of most-favoured-nation clauses
to dispute settlement provisions in investment treaty ar-
bitration had brought a new dimension to thinking about
such clauses, as well as consequences not foreseen by par-
ties in negotiating their investment agreements. Whether
most-favoured-nation clauses were to encompass dispute
settlement provisions was ultimately up to the States that
negotiated them. Explicit language could ensure that such
clauses did or did not apply to dispute settlement provi-
sions; otherwise, the matter was left to dispute settlement
tribunals, interpreting most-favoured-nation clauses on a
case-by-case basis. The interpretative techniques reviewed
in the Study Group’s final report were designed to assist in
that process. The Study Group recommended that the Com-
mission should commend its final report to the attention of
the General Assembly and encourage its widest possible
dissemination. Lastly, he thanked all members of the Study
Group for their contributions.

57. The CHAIRPERSON said that he took it that the
Commission wished to welcome with appreciation the
final report on the work of the Study Group; to adopt as
its own the summary of conclusions contained in Part V
thereof; to commend the final report to the attention of the
General Assembly; and to encourage its widest possible
distribution.

It was so decided.

58. The CHAIRPERSON said that he also took it that
the Commission agreed to adopt the following resolution
in tribute to the Study Group and its Chairperson:

“The International Law Commission,

“Having welcomed with appreciation the report of
the Study Group on the most-favoured-nation clause,

“Expresses to the Study Group and its Chairperson,
Mr. Donald M. McRae, its deep appreciation and warm
congratulations for the outstanding contribution made
in the preparation of the report on the most-favoured-
nation clause and for the results achieved by the Study
Group;

“Recalls, with gratitude, the contribution of Mr. A.
Rohan Perera, who served as Co-Chairperson of
the Study Group from 2009 to 2011, as well as of
Mr. Mathias Forteau, who served as Chairperson in
the absence of Mr. McRae during the 2013 and 2014
sessions.”

The resolution was adopted by acclamation.

59. The CHAIRPERSON announced that the Commis-
sion had concluded its consideration of the topic “The
most-favoured-nation clause”.

The meeting rose at 5.35 p.m.
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Immunity of State officials from foreign criminal jur-
isdiction (continued) (A/CN.4/678, Part II, sect. D,
A/CN.4/686, A/CN.4/L.865)

[Agenda item 3]

FOURTH REPORT OF THE SPECIAL RAPPORTEUR (concluded)

1. Ms. ESCOBAR HERNANDEZ (Special Rapporteur),
summing up the debate, said that she was grateful for the
interest shown by the Commission members in her fourth
report (A/CN.4/686) and for their rigorous and detailed
analysis of its content. Many members had supported the
methodological approach employed in the fourth report,
which was similar to that of the third report. Yet, some
members had criticized certain methodological aspects of
the fourth report, and, at times, their comments had gone
beyond purely methodological issues. The observations
made had primarily addressed the analysis of judicial prac-
tice in the report, the reference to domestic legislation, and
the use of States’ comments and statements.

2. Many Commission members valued the way in which
both international and national judicial practice had been
analysed; however, some members had expressed doubts
as to whether such analysis was relevant or useful for the
purposes of the report. The non-uniform and inconsist-
ent nature of national judicial practice had been cited
as one reason for those doubts; furthermore, it was felt
that, precisely because of its lack of uniformity, national
case law could not be taken into account for identifying
a rule of customary international law in relation to im-
munity from foreign criminal jurisdiction. One member
considered that the case law of national courts could not
be attributed the same importance as the decisions of
international courts and tribunals, which, in that member’s
opinion, were coherent and uniform. Other members held
that the treatment of case law in the fourth report was not
particularly useful, since judicial decisions were merely
cited without giving specific treatment to each individual
case; in their view, it would have been helpful to provide
more information on the context of the cases in question
and the judgments handed down.

3. Bearing in mind that most Commission members
considered an analysis of judicial practice to be useful
for the Commission’s work, she wished to reiterate her
view that the practice of national courts was particularly





