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56. The central interpretative issue with respect to most-
favoured-nation clauses related to the application of the 
ejusdem generis principle: the scope and nature of the 
benefit that could be obtained under a most-favoured-nation 
provision depended on the interpretation of the provision 
itself. The application of most-favoured-nation clauses 
to dispute settlement provisions in investment treaty ar-
bitration had brought a new dimension to thinking about 
such clauses, as well as consequences not foreseen by par-
ties in negotiating their investment agreements. Whether 
most-favoured-nation clauses were to encompass dispute 
settlement provisions was ultimately up to the States that 
negotiated them. Explicit language could ensure that such 
clauses did or did not apply to dispute settlement provi-
sions; otherwise, the matter was left to dispute settlement 
tribunals, interpreting most-favoured-nation clauses on a 
case-by-case basis. The interpretative techniques reviewed 
in the Study Group’s final report were designed to assist in 
that process. The Study Group recommended that the Com-
mission should commend its final report to the attention of 
the General Assembly and encourage its widest possible 
dissemination. Lastly, he thanked all members of the Study 
Group for their contributions.

57. The CHAIRPERSON said that he took it that the 
Commission wished to welcome with appreciation the 
final report on the work of the Study Group; to adopt as 
its own the summary of conclusions contained in Part V 
thereof; to commend the final report to the attention of the 
General Assembly; and to encourage its widest possible 
distribution.

It was so decided.

58. The CHAIRPERSON said that he also took it that 
the Commission agreed to adopt the following resolution 
in tribute to the Study Group and its Chairperson:

“The International Law Commission,

“Having welcomed with appreciation the report of 
the Study Group on the most-favoured-nation clause,

“Expresses to the Study Group and its Chairperson, 
Mr. Donald M. McRae, its deep appreciation and warm 
congratulations for the outstanding contribution made 
in the preparation of the report on the most-favoured-
nation clause and for the results achieved by the Study 
Group;

“Recalls, with gratitude, the contribution of Mr. A. 
Rohan Perera, who served as Co-Chairperson of 
the Study Group from 2009 to 2011, as well as of 
Mr. Mathias Forteau, who served as Chairperson in 
the absence of Mr. McRae during the 2013 and 2014 
sessions.”

The resolution was adopted by acclamation.

59. The CHAIRPERSON announced that the Commis-
sion had concluded its consideration of the topic “The 
most-favoured-nation clause”.

The meeting rose at 5.35 p.m.
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Immunity of State officials from foreign criminal jur-
isdiction (continued) (A/CN.4/678, Part II, sect. D, 
A/CN.4/686, A/CN.4/L.865)

[Agenda item 3]

fourth report of the speCiAl rApporteur (concluded)

1. Ms. ESCOBAR HERNÁNDEZ (Special Rapporteur), 
summing up the debate, said that she was grateful for the 
interest shown by the Commission members in her fourth 
report (A/CN.4/686) and for their rigorous and detailed 
analysis of its content. Many members had supported the 
methodological approach employed in the fourth report, 
which was similar to that of the third report. Yet, some 
members had criticized certain methodological aspects of 
the fourth report, and, at times, their comments had gone 
beyond purely methodological issues. The observations 
made had primarily addressed the analysis of judicial prac-
tice in the report, the reference to domestic legislation, and 
the use of States’ comments and statements.

2. Many Commission members valued the way in which 
both international and national judicial practice had been 
analysed; however, some members had expressed doubts 
as to whether such analysis was relevant or useful for the 
purposes of the report. The non-uniform and inconsist-
ent nature of national judicial practice had been cited 
as one reason for those doubts; furthermore, it was felt 
that, precisely because of its lack of uniformity, national 
case law could not be taken into account for identifying 
a rule of customary international law in relation to im-
munity from foreign criminal jurisdiction. One member 
considered that the case law of national courts could not 
be attributed the same importance as the decisions of  
international courts and tribunals, which, in that member’s 
opinion, were coherent and uniform. Other members held 
that the treatment of case law in the fourth report was not 
particularly useful, since judicial decisions were merely 
cited without giving specific treatment to each individual 
case; in their view, it would have been helpful to provide 
more information on the context of the cases in question 
and the judgments handed down.

3. Bearing in mind that most Commission members 
considered an analysis of judicial practice to be useful 
for the Commission’s work, she wished to reiterate her 
view that the practice of national courts was particularly 
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significant, since it did not seem possible to identify the 
material element of immunity ratione materiae without 
first ascertaining how national courts had ruled on the 
question of which acts were covered by such immunity 
and which were not. Furthermore, the non-uniformity of 
national judicial practice was not a reason to conclude that 
its analysis was not useful for the purposes of the Com-
mission’s work. On the contrary, an understanding of the 
current situation with regard to national judicial practice 
was essential in order to be able to identify the issues that 
needed to be addressed; otherwise, there was a risk that 
the Commission’s work could end up being based solely 
on theoretical concepts or preconceptions. Besides, the 
lack of uniformity identified in national judicial practice 
was, in itself, a factor that should be taken into account 
and analysed by the Commission.

4. She did not fully agree with those members who had 
asserted that the judicial practice of the International Court 
of Justice and the European Court of Human Rights was 
entirely uniform and coherent. While international judi-
cial practice was certainly more coherent than national ju-
dicial practice, it could not be regarded as totally uniform, 
especially if the nuances and very specific approxima-
tions reflected in some international decisions were taken 
into account. However, although by and large she agreed 
with the suggestion by one member that a different weight 
should be attributed to international and national judicial 
practice, she did not believe it was necessary to estab-
lish some kind of hierarchy between the two categories of 
case law. While she perfectly understood the importance 
that must be accorded to decisions of the International 
Court of Justice and the European Court of Human Rights 
as international or regional judicial organs, she did not 
believe that the importance of national judicial practice 
was thereby diminished, since national courts were the 
bodies that generally dealt with the issue of immunity on 
a day-to-day basis. 

5. One member of the Commission had very rightly 
pointed out that the work of the Inter-American Court of 
Human Rights should be taken into account in analysing 
judicial practice. Another member had suggested that refer-
ences to case law relating to the temporal element of im-
munity ratione materiae should be included; that proposal 
could be taken into account when drafting the commentary.

6. Lastly, while she agreed with those who had sug-
gested that individual analysis of each of the cases cited 
would perhaps have added value to the Commission’s 
work, she wished to point out that such analysis would 
likely have resulted in an overly long, inaccessible and 
unintelligible report. Even in the absence of case-by-case 
analysis, the references to judicial practice, which were 
always systematic and linked to the issues being analysed 
in each paragraph, could still prove useful. Moreover, 
the footnotes to the fourth report contained additional in-
formation on the type of acts that judicial organs had, or 
had not, deemed to be acts covered by immunity ratione 
materiae; such information could be useful for defining 
the concept of “an act performed in an official capacity”. 
Lastly, it should be recalled that the approach she had 
taken in her third and fourth reports was in no way incon-
sistent with the Commission’s previous practice regarding 
the use of judicial decisions.

7. Some members had criticized the treatment of do-
mestic legislation in the report, maintaining that particular 
attention should be given to such legislation for identify-
ing what was meant by an “act performed in an official 
capacity”, since each State was competent to determine 
which acts performed by its officials should be regarded 
as “official” acts. Others had added that it would have 
been relevant to address domestic legislation in the report, 
especially since considerable attention had been paid to 
the judicial practice of national courts, which, as a gen-
eral rule, based their decisions on domestic law. In that 
regard, she accepted the comments of those members who 
had indicated that it was inappropriate to use the term “ir-
relevant” with reference to national law, in paragraph 32 
of the fourth report. That said, while the use of the term 
was perhaps exaggerated, it should be understood in the 
light of the rest of the paragraph, which explained that do-
mestic legislation should serve as a complementary inter-
pretative tool, rather than a determining factor, in defining 
the scope and meaning of the expression “act performed 
in an official capacity”.

8. From that perspective, she remained convinced that 
domestic legislation could not be regarded as the cen-
tral element for defining an “act performed in an official 
capacity” or its characteristics, as there were sometimes 
significant differences between national legal systems. In 
addition, when analysing domestic legislation, it would 
be necessary to decide whether to take into account all 
rules relating to State activity or, as seemed preferable to 
her, only those specifically relating to the immunity of 
the State or its officials. It should be noted in any case 
that none of the States whose domestic legislation she had 
examined when preparing her fourth report had laws re-
lating to the immunity of a foreign State or its officials that 
contained specific definitions of an “act performed in an 
official capacity”. Consequently, there were, in her opin-
ion, adequate grounds for the methodological approach 
taken in the fourth report with regard to domestic legis-
lation. Furthermore, the assessment of domestic legisla-
tion as a complementary interpretative tool should not be 
viewed as giving rise to, or having any relationship with, 
the methodological decision to analyse national judicial 
practice.

9. She attached great importance to the written com-
ments submitted by States in response to the questions 
contained in chapter III of the Commission’s report to the 
General Assembly on the work of its sixty-sixth session,304 
as well as to the statements delivered in the Sixth Com-
mittee. Her fourth report took all such comments and 
statements into account, with the exception of the com-
ments submitted by two States after the report’s comple-
tion, which had had been circulated to the Commission 
members. Those comments, to which various members 
had already made detailed reference, should be taken into 
account in the future work of the Commission.

10. She took note of the very valid suggestion that spe-
cific reference to States’ written comments should be in-
cluded in the report. The reason why she had not included 
such references was that some communications simply 
confirmed that legislation and practice on the issues raised 

304 Yearbook … 2014, vol. II (Part Two) and corrigendum, p. 19, 
para. 28.
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was non-existent, while others merely informed the Com-
mission of national judicial practice that had been duly 
reflected in the report. A third group of comments, which 
essentially related to the issue of limits and exceptions to 
immunity, would be examined in the fifth report. In any 
case, she would include references to States’ written com-
ments in the footnotes to her next report.

11. Lastly, she agreed that States’ comments and state-
ments should be taken into account not only for the in-
formation they provided with regard to national practice, 
but also for the light they shed on how international law 
was perceived in the area of immunity. It had in fact been 
her intention to seek such information in 2012; however, 
the Commission had decided at that time only to request 
information from States on national judicial practice.

12. Turning to the comments made by Commission 
members on the concept of an “act performed in an offi-
cial capacity”, she said that several members had shown 
themselves to be in favour of including a definition of 
that concept in the draft articles, while other members 
had expressed doubts as to its usefulness. It should be re-
called that discussions had arisen in previous sessions as 
to whether definitions of “jurisdiction” and “immunity” 
should be included in the draft articles; the arguments put 
forward then had been similar to those advanced in the 
current session by certain members regarding the expres-
sion “act performed in an official capacity”, namely, that 
the terms did not need to be defined because they were 
commonly used in international instruments and interna-
tional practice, and their meaning was generally under-
stood. Nevertheless, the definition of such terms was in 
fact no minor issue and the lack of a definition of an “act 
performed in an official capacity” would be particularly 
problematic for the Commission’s work. The analysis of 
judicial practice, especially national judicial practice, had 
shown that, in many cases, courts did not only rule on the 
link existing between the State and the official but also 
analysed the type of act performed by the official, in order 
to conclude whether or not it was covered by immunity. 
However, there did not seem to be any clear and gener-
ally accepted understanding of what was meant by an “act 
performed in an official capacity”. The same could also be 
said of the Commission’s recent debates, in which mem-
bers had maintained different positions on such issues as 
whether an international crime could be regarded as an act 
performed in an official capacity. 

13. It should be noted that some of the Commission 
members who were now questioning the value of defining 
an “act performed in an official capacity” had called into 
question the need to define the concept of a “State offi-
cial” at the previous session, when they had argued that 
the essential element for understanding immunity ratione 
materiae was the material element, in other words, the 
act performed in an official capacity. Despite those argu-
ments, the Commission had decided to address the two 
concepts separately. Yet, in view of the aforementioned 
considerations, she wondered whether the Commission 
was getting caught up in contradictory arguments that 
would hinder the progress of its work. If the concept of 
an “act performed in an official capacity” was essential 
for defining immunity ratione materiae, it seemed rea-
sonable that the Commission should provide a definition. 

In that connection, a relatively large number of States in 
the Sixth Committee—both those that had accepted the 
need for separate definitions of a “State official” and an 
“act performed in an official capacity” and those that 
maintained the importance of focusing on the concept of 
“act performed in an official capacity”—had called for 
the Commission to analyse in detail the latter concept, 
thereby suggesting that they too would welcome a clear 
definition. Such a definition would increase legal certainty, 
which would in turn place in context the indeterminate 
legal concepts to which one Commission member had re-
ferred. Admittedly, such concepts sometimes had no legal 
definition; however, they were only operative when they 
could be clearly defined on the basis of case law or prac-
tice. Unfortunately, it was not possible to conclude that an 
act performed in an official capacity, if it were indeed an 
indeterminate legal concept, could be defined clearly and 
with certainty through case law or practice. Furthermore, 
while it was sometimes the case that indeterminate legal 
concepts were defined in opposition to another expressly 
defined legal concept, that was not a feasible proposition 
in the case of an “act performed in an official capacity” 
in opposition to an “act performed in a private capacity”, 
since no definition of an “act performed in a private cap-
acity” could be identified in judicial practice either.

14. There were significant advantages to defining an 
“act performed in an official capacity”, particularly bear-
ing in mind that such acts were relevant for the purposes 
of delimiting the relationship between the right of the 
forum State to exercise jurisdiction and the immunity 
granted to an official for the benefit of the foreign State, 
two components that were closely linked to the principle 
of the sovereign equality of States. In that context, a de-
cision not to define the concept of an “act performed in an 
official capacity” and to treat it as an indeterminate legal 
concept lacking legal certainty—thereby leaving it to the 
judge’s discretion to decide in each case what the concept 
meant—was, in her opinion, not in keeping with a correct 
legal approach or with the functions of the Commission, 
which included to contribute to the progressive develop-
ment of international law and its codification and to pro-
mote the harmonious interpretation of law.

15. That said, the inclusion of a definition of an “act 
performed in an official capacity” should not be confused 
with the development of a restrictive concept incorpor-
ating a narrow list of acts that would put the judge into 
a straitjacket. On the contrary, the definition should cor-
respond to the identification of a set of parameters that, 
applied on a case-by-case basis, would assist a national 
judge in concluding whether or not to grant immunity 
from foreign criminal jurisdiction with respect to a given 
act performed by a given State official. It was essential to 
define those criteria, and it was to that end that she had 
proposed draft article 2 (f), although perhaps it could have 
been formulated differently.

16. With regard to the observations of some Commission 
members that draft article 2 (f) did not reflect the substan-
tive characteristics set out in paragraph 95 of the fourth 
report, it should be noted that the expression “exercise of 
elements of the governmental authority” had been used in 
the definition in order to incorporate the substantive link 
that existed between the act and the State of the official.
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17. A sizeable group of Commission members had been 
in favour of indicating in draft article 2 (f) that the act of 
a State official could not be regarded as having been per-
formed in an official capacity unless a special relationship 
existed between the State and that official. That relation-
ship had to be closely bound up with the functions of the 
State and the exercise of sovereignty. Generally speaking, 
that group accepted the use of the term “exercise of elem-
ents of the governmental authority”, although she agreed 
that it might be advisable to clarify that notion. She there-
fore inferred that this group supported her position that, in 
order to be covered by immunity ratione materiae, an act 
had to be attributable to the State in substantive and not 
only in subjective terms. In other words, an act performed 
by a State official could not be automatically attributed to 
the State for the purposes of obtaining immunity. 

18. Other members, on the contrary, had taken the view 
that the expression “exercise of the elements of the gov-
ernmental authority” added nothing to the definition of 
the acts in question. They held that the term had been dis-
carded during the sixty-sixth session and that it was suffi-
cient to repeat the phrase “who represents the State or who 
exercises State functions”, already contained in draft art-
icle 2 (e), as provisionally adopted by the Commission.305

19. She disagreed that the official nature of the link 
between the act and the State was reflected in draft art-
icle 2 (e), even when that provision was read with draft 
article 5, which referred to State officials “acting as 
such”.306 On the contrary, those two draft articles re-
ferred only to the subjective element of immunity and the 
phrase “represents the State or exercises State functions” 
had been included as a compromise in order to obviate 
any reference to “act” in the definition of “State official” 
and thus clearly to differentiate between those normative 
elements. Paragraph (15) of the commentary to draft art-
icle 2 (e), which had been provisionally adopted by the 
Commission at its sixty-sixth session, specified that “the 
terms ‘represent’ and ‘exercise State functions’ [could] 
not be interpreted as defining in any way the substantive 
scope of immunity”.307

20. For that reason, the suggestion put forward by some 
members of the Commission purely and simply to replace 
“exercise elements of the governmental authority” with 
“represent or exercise State functions” would be extremely 
confusing and therefore impractical. For the same reason, 
it appeared inadvisable merely to include a reference to 
the State official “acting as such” since, as paragraph (3) 
of the commentary to draft article 5 explained, that phrase 
said nothing about the acts that might be covered by im-
munity ratione materiae and the expression “acting in 
an official capacity” had not been used, in order to avoid 
potential confusion with the concept of an act performed 
in an official capacity.308

21. She, like other members of the Commission, there-
fore considered that qualifying an act as having been 
performed in an official capacity clarified its special link 

305 Ibid., p. 143.
306 Ibid., p. 146.
307 Ibid., p. 145.
308 Ibid., p. 146.

with the State. In reply to the question put by Sir Michael 
Wood, she explained that, in her opinion, the use of the 
expression “exercise elements of the governmental au-
thority” made it possible to establish a very close link 
which, in practice, restricted the number of acts to which 
immunity could apply, by tying them to the legal inter-
ests to be protected, in particular the sovereign equality 
of States and the stability of international relations. Hence 
the expressions “exercise of elements of the governmental 
authority” and “exercise of State functions” could not be 
regarded as synonymous.

22. When commenting on that special link, some mem-
bers had highlighted the difficulties caused by making 
sovereignty an element for defining the link between the 
act and the State. Several members had pointed out that 
it was not easy to define what constituted “acts inherent 
to sovereignty” or “sovereign acts by nature” and that it 
was not the task of the Commission to define sovereignty 
or its essential components. It was true that there was no 
precise definition of the term “sovereignty”, which was 
an indeterminate legal concept, albeit one with clear con-
tours, the content of which had been established unam-
biguously in practice, although it was a dynamic concept 
that was constantly being redefined. While defining “acts 
inherent to sovereignty” or “sovereign acts by nature” 
was not easy, it was nevertheless possible to identify ex-
amples thereof through an analysis of practice, including 
the national judicial practice to which reference had been 
made in paragraphs 54 and 58 of her fourth report and 
footnotes thereto, where French and German courts had 
set forth their understanding of the essential elements of 
sovereignty and governmental authority.

23. On the other hand, while the expression “exercise 
of elements of the governmental authority” had already 
been employed by the Commission in the test for attrib-
uting an act to a State, she was prepared to accept other 
wording, provided that it was not inconsistent with the 
use of terms already employed by the Commission with 
a specific meaning in the draft articles. That might be a 
task for the Drafting Committee. In any event, the Com-
mission’s work would be of far greater use to States if ex-
amples of acts which courts had included in or excluded 
from that category were mentioned in the commentary 
to draft article 2 (f) and if the criteria contained in para-
graph 119 of her fourth report were incorporated in the 
commentary, as had been suggested by several members 
of the Commission.

24. The reference to the criminal nature of the act 
deemed to have been performed in an official capacity 
had given rise to an unfortunate misunderstanding among 
some members of the Commission, who had considered 
that draft article 2 (f) apparently characterized any act 
performed by a State official in an official capacity as a 
crime. Nothing could have been further from her inten-
tions and that interpretation could not be inferred from the 
original Spanish version of her fourth report. The purpose 
of draft article 2 (f) was to define the notion of an “act 
performed in an official capacity” solely in the context of 
immunity from the exercise of foreign criminal jurisdic-
tion and not in an abstract manner. In that context, it was 
obvious that the act in question would have an unambigu-
ous criminal connection. 
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25. In the vast majority of cases analysed in the fourth 
report, immunity had been claimed with respect to persons 
who had been accused of, or who were under investigation 
for, the alleged commission of a crime. For that reason, it 
was impossible to dispense with that element in the cat-
egorization of the act performed in an official capacity by 
a State official who claimed immunity from foreign crim-
inal jurisdiction. Moreover, that criminal component was 
reflected in the definition of the scope of the draft articles 
contained in draft article 1.309 The latter did not, however, 
define sufficiently clearly the kind of acts that would be 
unambiguously regarded as criminal behaviour under the 
legislation of the forum State and that might be covered 
by immunity ratione materiae. On the one hand, immunity 
had to apply before criminal courts exercised jurisdiction; 
on the other hand, immunity could be claimed only once it 
was certain that the intention to exercise criminal jurisdic-
tion existed and that required a complaint, an accusation 
or an investigation into the commission of crimes. Without 
that criminal element, no jurisdiction would arise and there 
would be no need for immunity.

26. She understood the concern expressed by several 
members that, as it stood, the wording of draft article 2 (f) 
might give rise to misunderstandings, insofar as the asser-
tion “constitutes a crime” could be construed as a threat to 
the inalienable principle of the presumption of innocence. 
Since that was clearly not her intention, the proposal to 
use the phrase “may constitute” was a good idea. The sug-
gestion that the word “act” be replaced with “crime” so as 
not to treat every act performed in an official capacity as 
a crime and thereby avoid the criminalization of the State 
was most helpful. Those amendments could be reviewed 
in the Drafting Committee with a view to finding a bal-
anced solution that disposed of the aforementioned prob-
lems while retaining the vital reference to the criminal 
nature of the act in question.

27. Repeated reference had been made to the relation-
ship between international responsibility and immunity. 
Most Commission members had been in favour of the 
“single act, dual responsibility” model and its conse-
quences for the attribution of the act to the State as well as 
for the distinction between the State’s immunity from jur-
isdiction and State officials’ immunity from jurisdiction. 
Nevertheless, some members, while accepting the above-
mentioned model, had argued that it was impossible to dif-
ferentiate between those two forms of immunity because 
the latter was a manifestation of the former.

28. One member had been of the opinion that it was im-
possible to posit any relationship between the rules gov-
erning immunity and those related to responsibility, since 
the two institutions followed a different rationale, while 
other members had held that it was vital to consider both 
sets of rules in conjunction with one another. Although she 
understood that difference in rationale, she was convinced 
that the two institutions had some connecting elements 
which meant that they could not be completely separated 
and analysed as wholly distinct. It was sufficient to think 
of the nexus of problems posed by international crimes that 
had to be dealt with simultaneously in accordance with the 
rules on responsibility and the rules on immunity in order 
to comply with the existing international legal system.

309 Yearbook … 2013, vol. II (Part Two), p. 39.

29. Most Commission members had recognized that not 
all the criteria for attributing the act to the State for the pur-
poses of determining responsibility could be applied in the 
context of immunity and had thus supported the position 
that she had adopted in her fourth report. At the same time, 
they had drawn attention to the need for a more detailed 
examination of the notion of ultra vires acts and acts per-
formed by de facto officials. In her report, she had used the 
expression “ultra vires” as it had been construed in the con-
text of State responsibility. A private act could not therefore 
be equated with an ultra vires act. The case law on that 
subject was, however, imprecise and above all inconsistent.

30. One member had maintained that none of the cri-
teria for attributing an act to a State contained in the draft 
articles on the responsibility of States for internationally 
wrongful acts could be applied for the purposes of im-
munity, albeit for different reasons to those which had led 
her to rule out the application of certain of those rules of 
attribution for the purposes of qualifying an act as having 
been performed in an official capacity. That member had 
been of the opinion that the act could not be described as 
an act performed in an official capacity because it could 
be attributed to the State; but, on the contrary, it could be 
attributed to the State precisely because it had been quali-
fied beforehand as an act performed in an official capacity. 
The relevant factor was that the State official acted as such 
and therefore any of his or her acts was an act of State 
for which he or she enjoyed immunity. That interpretation 
was incompatible with the methodology adopted by the 
Commission in order to define the structure of immunity, 
according to which immunity comprised three normative 
elements all of which had to be present simultaneously, 
namely the subjective, the material and the temporal. That 
methodology had not only been agreed by the Commis-
sion, but had also been reflected in draft articles which had 
already been provisionally adopted by the Commission.

31. Draft article 6 had generally been well received, 
although some Commission members had made some 
interesting comments on paragraphs 1 and 2, of which 
the Drafting Committee should take note. For example, it 
should carefully appraise the use of the terms “in office” 
and “term of office”, in the English version, and it might 
be advisable to reverse the order of paragraphs 1 and 2 
in order to emphasize the material element of immunity 
ratione materiae. If that change were made, the reason for 
it would have to be properly explained in the commentary 
in order to avoid any ambiguous interpretation based on 
an automatic comparison of that draft article with draft 
article 4.310 Those members that had called attention to the 
expressions “exclusively” and “when acting in that cap-
acity” should recall that she had corrected them orally in 
her introductory statement.

32. She disagreed with the Commission members who 
thought that paragraph 3 was superfluous and could be 
deleted, since the underlying issue had not been fully 
resolved in draft article 4, paragraph 3. The latter had been 
approved as a saving clause without prejudice to the specific 
legal rules on immunity ratione materiae that the Commis-
sion might establish one day. In that connection, she drew 
attention to the statement in paragraph (4) of the commen-
tary to draft article 5 that the matter would be covered more 

310 Ibid., p. 47.
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fully in a future draft article on the substantive and tem- 
poral scope of immunity ratione materiae. It was not a 
matter that could simply be resolved in a commentary. 
Moreover, paragraph 3 was unlikely to lead to confusion 
with respect to the distinction between the rules applying to 
immunity ratione materiae and those on immunity ratione 
personae, which had been made sufficiently clear in draft 
article 4. Article 6, paragraph 3, merely spelled out that dis-
tinction and was a consequence thereof.

33. Various queries had been raised by Commission 
members such as how to determine which authority 
was competent to decide whether an act had been per-
formed in an official capacity, or what would happen if 
legal proceedings concerned several people, only one of 
whom enjoyed immunity. Those two issues would have 
to be discussed in a report devoted to the procedural as-
pects of immunity. The term “direct control”, which had 
been used in the footnote to paragraph 112, had been 
employed by the International Court of Justice in the 
case concerning Application of the Convention on the 
Prevention and Punishment of the Crime of Genocide 
(Bosnia and Herzegovina v. Serbia and Montenegro). 
In paragraph 137, in referring to the judgment of the 
Italian Constitutional Court, she had merely wished to 
draw attention to a real problem of practice that directly 
affected the relationship between international and do-
mestic law and that might have a bearing on the topic 
under consideration. She did not consider that the judg-
ment of the Italian Constitutional Court formally dimin-
ished the authority of the judgment of the International 
Court of Justice, or that it was intended to do so, since 
the Italian Constitutional Court had itself expressly 
stated that it did not wish to examine questions related 
to international law such as immunity and jus cogens. 
That had not, however, prevented it from concluding 
that an extraordinarily important judgment of an interna-
tional court could not be executed in Italy. That finding 
undeniably gave rise to a problem in terms of responsi-
bility under international law and to a host of questions 
concerning the relationship between international and 
domestic law and between national and international 
courts. The Commission would have to reflect on such 
matters, since they were not unrelated to the topic under 
discussion; in fact, there was nothing new about them. 
She wondered whether, in a different context, the Com-
mission was not faced with a fresh conflict of jurisdiction 
similar to that which had arisen in the past between the 
German Constitutional Court and the Court of Justice of 
the European Communities in relation to the definition 
of standards for protecting human rights and the defini-
tion of the competence of each of those courts in that 
respect. Predicting the consequences of the judgment of 
the Italian Constitutional Court lay more in the realms 
of science fiction, although she trusted that a solution 
would be found through the conciliatory doctrine estab-
lished in the Solange I and Solange II cases.

34. She had taken note of the many viewpoints expressed 
by Commission members during the lively debate on the 
future workplan. It echoed an earlier debate in which most 
members had supported her proposal to address excep-
tions to immunity and procedural aspects of immunity in 
separate reports, in accordance with the plan agreed by the 
Commission at the beginning of the quinquennium. She 

was still convinced that this was the best way to approach 
those issues and saw no reason to depart from it.

35. At the same time, she was aware that it was un- 
realistic to insist on such separate treatment as an absolute 
rule, as was clearly demonstrated in her third311 and fourth 
reports, which were interrelated. A further demonstration 
of that understanding was the treatment of the temporal 
element of immunity ratione materiae in chapter I, sec-
tion C, of her fourth report, which included more than a 
simple analysis of the material and temporal elements of 
immunity ratione materiae. Along the same lines, her fifth 
report would address the procedural aspects of immunity 
that she considered necessary for a better understanding 
of the limits and exceptions to immunity. 

36. That said, she could not agree with the contention 
that the procedural aspects of immunity were substan-
tive issues, unless it was in the sense of their being im-
portant; however, they were not substantive in the sense 
of being material. As a result, it was preferable to deal 
with them only after the Commission had completed a 
detailed analysis of the substantive scope of immunity, 
which necessarily included a prior consideration of lim-
its and exceptions to immunity. That approach was not 
unlike the one adopted by the former Special Rapporteur, 
Mr. Kolodkin, who had dealt with the issue of exceptions 
and the procedural aspects of immunity in his second 
and third reports,312 respectively. In any case, the proced-
ural aspects of immunity were sufficiently important and 
interesting to warrant being dealt with in a separate report.

37. As to suggestions from Commission members that 
she should deal with both issues in a single report in 
order to provide a complete picture of the topic during 
the current quinquennium, her view was that speeding up 
the consideration of the issues was not a good strategy, 
nor was it in the Commission’s best interests. In order to 
ensure a good product, it was better to develop the topic 
calmly and carefully. At the current stage of the Commis-
sion’s work, it was simply not possible to include more 
subjects in a single report than could be handled properly 
in one session; nor did she think it advisable to defer the 
treatment of limits and exceptions in order to deal first 
with procedural matters. That was all the more so given 
that the Commission’s workload at the sixty-eighth ses-
sion was expected to be heavy. It would include address-
ing Mr. Kolodkin’s third report, with respect to which 
the debate in the Commission had not been conclusive. 
Therefore, unless the Commission decided otherwise, 
her fifth report would be devoted entirely to the issue of 
exceptions to and limits of immunity ratione materiae. 
In conclusion, she requested the Commission to refer the 
two draft articles to the Drafting Committee.

38. The CHAIRPERSON said he took it that the Com-
mission wished to refer draft article 2 (f) and draft art-
icle 6 to the Drafting Committee, taking into account the 
comments made during the debate.

It was so decided.

311 Yearbook …2014, vol. II (Part One), document A/CN.4/673.
312 Yearbook … 2010, vol. II (Part One), document A/CN.4/631 

(second report); and Yearbook … 2011, vol. II (Part One), document A/
CN.4/646 (third report).



 3278th meeting—24 July 2015 269

Organization of the work of the session (continued)*

[Agenda item 1]

39. Mr. FORTEAU (Chairperson of the Drafting Com-
mittee) said that the Drafting Committee on immunity of 
State officials from foreign criminal jurisdiction was com-
posed of Mr. Hmoud, Ms. Jacobsson, Mr. Kamto, Mr. Kit-
tichaisaree, Mr. Kolodkin, Mr. McRae, Mr. Murphy, 
Mr. Nolte, Mr. Park, Mr. Petrič, Mr. Saboia, Mr. Tladi, 
Mr. Wako and Sir Michael Wood, together with Ms. Esco-
bar Hernández (Special Rapporteur) and Mr. Vázquez-
Bermúdez (ex officio).

Provisional application of treaties (continued)  
(A/CN.4/678, Part II, sect. G, A/CN.4/676, A/CN.4/687)

[Agenda item 6]

third report of the speCiAl rApporteur (continued)

40. The CHAIRPERSON invited the Commission to 
resume its consideration of the third report of the Special 
Rapporteur on the topic of the provisional application of 
treaties (A/CN.4/687).

41. Mr. NIEHAUS said that the importance of the topic 
related to the growing need to give effect to the obligations 
arising from international treaties more expeditiously, 
without waiting for the lengthy ratification processes 
prescribed by domestic legal systems. Furthermore, as 
revealed by the viewpoints expressed in the Sixth Com-
mittee, States recognized that on account of its flexibility, 
provisional application helped to promote and accelerate 
the acceptance of international law. Article 25 of the 1969 
Vienna Convention constituted a strong basis and pro-
vided legal certainty with regard to the obligations arising 
from provisional application, without precluding States 
from assuming such obligations on a unilateral basis.

42. In paragraph 25 of his third report, the Special Rap-
porteur presented six categories of State practice with 
respect to provisional application. However, that categor-
ization did not always coincide with the comments that 
had been submitted to the Commission by States. Costa 
Rica was a case in point, since the Special Rapporteur 
had included it in the category of States in which provi-
sional application was prohibited by the constitution or 
not accepted by the legal system. In reality, the Constitu-
tion of Costa Rica did not explicitly prohibit the provi-
sional application of treaties, and Costa Rica was a party 
to the 1969 Vienna Convention, whose article 25 allowed 
for the possibility of that practice. Yet, according to the 
case law of the Constitutional Court of Costa Rica, inter-
national treaties clearly required legislative approval as 
a prerequisite for their entry into force; thus their provi-
sional application was not possible. That example dem-
onstrated the importance of examining the details of each 
State’s practice.

43. Although there was no doubt that the point of de-
parture for the Commission’s work on the topic was art-
icle 25 of the 1969 Vienna Convention, he agreed that the 

* Resumed from the 3271st meeting.

Special Rapporteur had reached too hasty a conclusion 
when stating in paragraph 58 of his third report that, pro-
vided it was valid, provisional application produced the 
same effects as any other international agreement and was 
therefore subject to the rule pacta sunt servanda, and that 
its legal effects were definite and enforceable.

44. Of particular interest was the subject of provisional 
application with regard to international organizations dealt 
with in chapter III of the third report. However, he would 
have welcomed a more extensive discussion under sections 
C, D and E of that chapter, on the highly relevant and im-
portant aspects of provisional application with regard to 
treaties establishing international organizations and inter-
national regimes, treaties negotiated within international 
organizations or at diplomatic conferences convened under 
the auspices of international organizations, and treaties to 
which international organizations were party. In particular, 
the information provided, in paragraph 122, concerning 
treaties to which international organizations were party and 
the status of the 1986 Vienna Convention warranted a more 
detailed and substantiated analysis.

45. He concurred with the view that the Commission’s 
output on the topic should not take the form of guidelines, 
but that conclusions with titles would be more helpful. 
In general, he endorsed the contents of the draft guide-
lines which were based on article 25 of the 1969 Vienna 
Convention. Nevertheless, it was not necessary, in draft 
guideline 1, to reiterate parts of article 25 of the 1969 
Vienna Convention. For the sake of clarity, he would sug-
gest simplifying its text to read: “States and international 
organizations may provisionally apply a treaty, or parts 
thereof, in accordance with the rules of international law 
and the internal law of the State or the rules of the relevant 
organization” [Los Estados y las organizaciones interna-
cionales podrán aplicar provisionalmente un tratado, o 
partes de él, conforme al derecho internacional y en con-
cordancia con su derecho interno o con las reglas de la 
organización del caso]. As to draft guideline 4, he agreed 
with other Commission members that it was too general, 
and proposed its deletion. Draft guideline 6, which dealt 
with a complex subject, warranted a more extensive and 
detailed analysis in order to avoid confusion. He sup-
ported the Special Rapporteur’s proposal to reiterate the 
Commission’s invitation to States to submit information 
on their national practice in relation to the provisional ap-
plication of treaties. In the light of the comments made, he 
recommended referring the draft guidelines to the Draft-
ing Committee.

46. Mr. KOLODKIN said that the Commission’s pri-
mary task under the topic was to identify the rules of the 
law of treaties and other rules of international law relevant 
to the provisional application of treaties. The cornerstone 
of such law was article 25 of the 1969 Vienna Convention 
and it would be useful to give States clear guidance as 
to whether the article reflected a customary rule of inter-
national law. However, article 25 did not address all the 
issues underlying the provisional application of treaties. 
For example, it stated that a treaty could be applied provi-
sionally pending its entry into force; yet practice showed 
that multilateral treaties in force could also be applied pro-
visionally between the States parties, on the one hand, and 
potential States parties, on the other hand. It also stated 
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that a treaty could be applied provisionally if the nego-
tiating States had so agreed; however, in practice, such 
agreements were not made by negotiating States only. 
Furthermore, article 25 was silent on whether other rules 
of the law of treaties and of international law, including 
those relating to matters of responsibility and succession, 
applied to provisionally applied treaties.

47. The Special Rapporteur must therefore conduct a 
thorough analysis of applicable international law in the 
light of article 25 with a view to drafting clear guidelines 
for States on how the provisional application of treaties 
was initiated and carried out, what legal effects it had—
compared to the legal effects of a treaty in force—how 
long it might last and how it could be terminated.

48. There were a number of issues to be addressed: 
whether only negotiating States could agree on provisional 
application; whether such agreement should be explicit or 
might also be tacit or implied; and whether it should be 
legally binding or might take the form of an arrangement or 
understanding, as some legal writers had held.

49. With those issues in mind, he wished to focus on the 
example of the provisional application of the Convention 
on the prohibition of the development, production, stock-
piling and use of chemical weapons and on their destruc-
tion by the Syrian Arab Republic. The Special Rapporteur 
presented it in the third report as an example of a unilateral 
act whereby the Syrian Arab Republic had assumed an ob-
ligation to apply a treaty provisionally. One member had 
also suggested that it might be a new form of provisional 
application that went beyond the scope of article 25.

50. However, since he had been directly involved in 
handling the case, within the framework of the OPCW, 
he held the view that there had been a tacit agreement 
between the Syrian Arab Republic and the parties to the 
Convention on the prohibition of the development, pro-
duction, stockpiling and use of chemical weapons and 
on their destruction within the meaning of article 25 of 
the 1969 Vienna Convention. When making the declara-
tion regarding the provisional application of the Conven-
tion on the prohibition of the development, production, 
stockpiling and use of chemical weapons and on their 
destruction at the time of depositing its instrument of 
accession, the intent of the Syrian Arab Republic had been 
not only to fulfil its obligations, but also to exercise its 
rights under the Convention as an OPCW member State. 
The States parties had been aware of that situation and 
it had been taken into account by the OPCW Executive 
Council when drafting its decision on the case. An effort 
had been made to ensure that the wording of the deci-
sion reflected the fact that all States parties, and not only 
those represented on the Council, had tacitly consented or 
agreed to the provisional application of the Convention by 
the Syrian Arab Republic. Other factors at play had been 
the lack of opportunity to convene a conference of the 
parties, the fact certain States parties did not wish to in-
clude an explicit reference to consent to provisional appli-
cation in the Executive Council’s decision, and of course 
the concern that the Syrian Arab Republic should fulfil 
its obligations under the Convention during the period of 
provisional application.

51. The Executive Council’s decision had been based 
on the following compromise: first, the provisional ap-
plication should relate to the whole Convention; second, 
the declaration by the Syrian Arab Republic had been 
circulated among the States parties on the date the Syr-
ian Arab Republic had deposited its instrument of acces-
sion—13 days before the adoption of the decision; third, 
no objections regarding the declaration had been received 
from the States parties, not only from members of the 
Executive Council; fourth, there was a recognition of the 
extraordinary character of the situation and the neces-
sity to start immediately the activities necessary for the 
destruction of the Syrian chemical weapons programme 
pending the formal entry into force of the Convention; and 
fifth, the Government of the Syrian Arab Republic agreed 
to receive an OPCW delegation immediately and to co-
operate with OPCW in accordance with the provisional 
application of the Convention prior to its entry into force.

52. What was significant, however, was that those pro-
visions were in the preamble to the decision; the operative 
part made no reference to provisional application at all. 
Thus the Executive Council had not adopted a decision on 
the provisional application of the Convention as such, but 
a decision based on the presumption that, in the absence 
of objections, the request for provisional application had 
been settled beforehand between the Syrian Arab Repub-
lic and the States parties. Those who had framed the deci-
sion had considered that they had succeeded in reflecting 
that important legal point. As far as he knew, the Syrian 
Arab Republic had not taken part in the negotiations on 
the conclusion of the Convention, but, presumably, that 
did not preclude it from reaching an agreement on its pro-
visional application.

53. In paragraph 5 of his third report, the Special Rap-
porteur mentioned the possibility of provisional appli-
cation based on a unilateral commitment by a State. 
However, it would be appropriate to consider whether 
there was any difference between such provisional appli-
cation and the situations referred to in articles 34 and 35 
of the 1969 Vienna Convention on the obligations and 
rights arising from a treaty for third States.

54. In his third report, the Special Rapporteur analysed 
the applicability of the rules contained in articles 11, 18, 24, 
26 and 27 of the 1969 Vienna Convention to provisional 
application and stated his intention to examine the applic-
ability of the reservations and succession regimes, the prac-
tice of depositaries and some aspects of the termination of 
provisional application in his next report. He shared the 
view that it was necessary to broaden the scope of the ana-
lysis of the applicable rules of international law. Indeed, a 
number of proposals had been made in that regard, most 
of which he endorsed. However, he himself was not con-
vinced of the need to consider the applicability of article 60 
of the 1969 Vienna Convention; since it was fairly simple 
to terminate the provisional application of a treaty, it hardly 
seemed necessary to refer to provisions relating to the 
breach of a treaty. Similarly, he questioned the relevance 
of article 18 of the 1969 Vienna Convention to provisional 
application, and agreed with the Special Rapporteur that 
provisional application could not be equated to the gen-
eral obligation to refrain from acts, which would defeat the 
object and purpose of a treaty.
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55. He also shared the view that while provisional ap-
plication was not identical to entry into force, as a general 
rule, a treaty applied provisionally had the same legal ef-
fect as one in force. In his opinion, the difference between 
the provisional application of a treaty and a fully fledged 
treaty regime was procedural rather than substantive in 
nature. It was easier to initiate the provisional application 
of a treaty than its full operation since the latter must be 
preceded by its entry into force. Likewise, it was easier to 
terminate a provisionally applied treaty than one in force, 
yet the substantive legal effects of a provisionally applied 
treaty were the same. The principle of pacta sunt ser- 
vanda, set out in article 26 of the 1969 Vienna Convention, 
also governed provisionally applied treaties. Accordingly, 
a breach of such treaties engaged the same responsibility 
as a breach of treaties in force.

56. It should be noted that provisionally applied treaties 
were binding on and within the Russian Federation, as con-
firmed by the 2012 decision of the Constitutional Court of 
the Russian Federation on the constitutionality of article 23 
of the Act on International Treaties of the Russian Federa-
tion. The Court had held that consenting to the provisional 
application of a treaty meant that the treaty formed part 
of the national legal system and should be applied in the 
same manner as international treaties in force (unless other-
wise specifically provided). The Court had also noted that 
neither the 1969 Vienna Convention nor the Act on Inter-
national Treaties of the Russian Federation provided for 
any exemptions from the principle of pacta sunt servanda 
with regard to provisionally applied treaties.

57. He contended that both provisionally applied 
treaties and agreements on provisional application were 
governed by the principle of pacta sunt servanda. How-
ever, if such an agreement was not legally binding, the 
principle did not prevail, yet it still prevailed for the pro-
visionally applied treaty itself. In that sense, article 27 of 
the 1969 Vienna Convention was also relevant to provi-
sionally applied treaties. Nevertheless, the general rule 
that provisionally applied treaties took precedence over 
domestic legislation was not absolute: States that agreed 
on the provisional application of a treaty or part thereof 
could also agree otherwise. For example, States might 
agree on the provisional application of certain provisions 
of a treaty precisely because those provisions did not con-
flict with the legislation of the States that wished to apply 
them provisionally.

58. Moreover, States could include a limitation clause 
in an agreement on provisional application to the effect 
that only provisions that did not run counter to their le- 
gislation would be provisionally applied. There were vari-
ous forms of limitation clauses and they were frequently 
used in agreements relating to provisional application. As 
shown, inter alia, by the decision of the arbitral tribunal 
in its interim award on jurisdiction and admissibility in 
the case of Yukos Universal Limited (Isle of Man) v. the 
Russian Federation, the exact wording of such clauses 
was important. He therefore considered that the Special 
Rapporteur could have reflected the decision in the Yukos 
Universal Limited (Isle of Man) v. the Russian Federation 
case more accurately in the report, by referring specific-
ally to paragraph 320 of the decision, in which the tri-
bunal stated that its interpretation of the limitation clause 

of article 45, paragraph 1, was based on its specific lan-
guage in its context; that parties to a treaty were free to 
agree to any particular regime, including a regime where 
each signatory could modulate (or eliminate) its obliga-
tion of provisional application based on the consistency of 
each provision of the treaty in question with its domestic 
law; but that agreement to such a regime would need to be 
clearly and unambiguously expressed.

59. He shared the view that it was not appropriate to ana-
lyse internal law regarding the provisional application of 
treaties. Nevertheless, the Special Rapporteur might wish 
to conduct an analysis of limitation clauses in agreements 
on provisional application, taking into account their inter-
pretation in the practice of States and arbitral tribunals, 
and in legal writings. On the basis of such an analysis, 
the Commission could draft a model clause or guidelines 
establishing the criteria to be followed by States when 
drawing up such clauses. He also endorsed the proposal 
to complete the examination of questions related to the 
provisional application of treaties between States before 
taking up the provisional application of treaties by inter-
national organizations.

60. As to the draft guidelines, he was ready to discuss 
them in the Drafting Committee during the current ses-
sion. However, judging from the debate thus far, it seemed 
that the Special Rapporteur would probably prefer to 
amend the draft guidelines himself before referring them 
to the Drafting Committee. He would follow the Special 
Rapporteur’s wishes in that regard.

61. Mr. CANDIOTI said that he did not agree with 
Mr. Niehaus regarding the form the output of the Commis-
sion’s work on the topic should take. It must be of some 
practical use to States, and thus draft guidelines would 
seem to be the most appropriate form, as proposed by the 
Special Rapporteur. Furthermore, he did not endorse the 
proposal to delete draft guideline 4. On the contrary, it 
should be expanded since it dealt with what the Special 
Rapporteur considered to be the most important issue of 
the legal effects of provisional application.

62. Mr. NIEHAUS said that perhaps Mr. Candioti was 
right and that draft guideline 4 should be retained. How-
ever, in that event, it should definitely be expanded, since, 
in its current minimal form, it said virtually nothing.

63. Mr. KAMTO said he had three comments to make 
on the Special Rapporteur’s third report. First, he con-
curred with the Special Rapporteur’s statement in para-
graph 35 of his report that provisional application was 
intended for the period preceding the entry into force of a 
treaty. However, the Special Rapporteur seemed to equate 
the period between the signature and entry into force of 
the treaty with its provisional application. He also seemed 
to imply that the provisional application of a treaty was 
independent of the States parties’ expression of consent to 
be bound by the treaty. There were two problems with that 
reasoning: provisional application of a treaty did not ne-
cessarily occur during the period between the signature of 
the treaty and its entry into force, and when it did, provi-
sional application necessarily depended on the States par-
ties’ expression of consent to be bound provisionally by 
the treaty. Ultimately, the Special Rapporteur seemed to 
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equate the notion of “expression of consent to be bound” 
with that of “entry into force”, which was incorrect ac-
cording to the law of treaties.

64. Pursuant to article 25 of the 1969 Vienna Conven-
tion, a treaty was provisionally applied pending its entry 
into force, meaning, necessarily, prior to its entry into 
force. The provisional application of a treaty that had al-
ready entered into force was a case that fell outside the 
scope of article 25 and therefore outside that of the cur-
rent topic, as circumscribed by the Special Rapporteur 
and approved by the Commission.

65. His second comment was that certain Commission 
members, himself included, had stressed that it would 
be useful for the Commission, as part of its work on the 
topic, to examine the provisions of States’ internal law 
that related to the provisional application of treaties. 
The Special Rapporteur had made an effort to incorp-
orate that suggestion by examining the Yukos Universal 
Limited (Isle of Man) v. the Russian Federation case and 
attempting to reflect its conclusions in draft guideline 1. 
However, he had failed to address article 46 of the 1969 
Vienna Convention. It was imperative to decide whether 
that article applied to provisional application. Although 
article 46, which was entitled “Provisions of internal law 
regarding competence to conclude treaties”, excluded in 
paragraph 1 the possibility for a State to invoke its in-
ternal law as invalidating its consent to be bound, it also 
included the clause “unless that violation was manifest 
and concerned a rule of its internal law of fundamental 
importance”. The fundamental rules referred to were 
usually constitutional rules concerning the conclusion of 
treaties. Whereas the Yukos Universal Limited (Isle of 
Man) v. the Russian Federation case did not deal pre-
cisely with treaty-making powers, in the case of Land 
and Maritime Boundary between Cameroon and Ni- 
geria, the International Court of Justice had dealt 
directly with the question of the constitutional limits on 
the treaty-making powers of Heads of State. A guide-
line on that issue would therefore be useful. He was not 
advocating that it should apply to the entire national 
legal system—just the fundamental rules of internal law 
relating to treaty-making powers.

66. His third comment related to paragraph 60 of the 
third report, where the Special Rapporteur stated that the 
binding nature of a treaty was determined exclusively by 
international law and that, whatever the provisions of the 
internal law of a State party to a treaty, they would have no 
effect on the international obligations of the State. It was 
unclear whether that meant that, irrespective of the fact 
that the provisions of internal law concerning the State 
party’s consent to be bound were known to the other party 
or parties and had not been met, international obligations 
nevertheless arose from the treaty. That question showed 
that the provisions of internal law concerning the conclu-
sion of treaties were at the heart of the topic. If all the 
Commission said was that the provisional application of 
a treaty could be performed subject to the explicit agree-
ment of the parties and created obligations for States, and 
that the violation of those obligations could engage the 
State’s international responsibility, it was not adding any-
thing new to existing international law. The formulation 
of guidelines on the provisional application of treaties was 

useful only to the extent that it helped States to identify 
the moment from which, and subject to which conditions, 
provisional application created international obligations 
for the parties. That objective could be reached only if 
the Commission clarified the issue of the provisions of 
internal law regarding the conclusion of treaties.

67. Turning to the draft guidelines, he noted that draft 
guideline 6 did not seem to be based on a prior analysis 
of the law of treaties or of State practice. Even if its pur-
pose was simply to recall a general rule of international 
law, it would have been better to mention the provisions 
of the law of treaties and the international case law that 
underpinned that rule, even if it meant simply referring to 
the draft articles on the responsibility of States for inter-
nationally wrongful acts. He hoped that the Special Rap-
porteur would deal with that lacuna in the commentary to 
draft guideline 6. In conclusion, he supported the referral 
of all six guidelines to the Drafting Committee.

The meeting rose at 1.05 p.m.
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Organization of the work of the session (continued)

[Agenda item 1]

1. The CHAIRPERSON drew the attention of the mem-
bers of the Commission to the revised programme of 
work for the last two weeks of the session that had just 
been distributed.

2. Ms. ESCOBAR HERNÁNDEZ, referring to the pro-
gramme for the morning of 29 July, said she had under-
stood that following the Commission’s consideration of 
the report of the Drafting Committee on customary inter-
national law in plenary session, the remaining time would 
be devoted entirely to the work of the Drafting Committee 
on immunity of State officials from foreign criminal jur-
isdiction; however, it was planned that some of the time 
remaining would also be devoted to the work of the Draft-
ing Committee on the provisional application of treaties.

3. Mr. GÓMEZ ROBLEDO, speaking as Special Rap-
porteur on the provisional application of treaties, said that 




