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A. Introduction

Paragraphs 1 and 2

Paragraphs 1 and 2 were adopted.

Section A was adopted.

B. Consideration of the topic at the present session

Paragraph 3

55. Sir Michael WOOD, noting that the Sixth Com-
mittee had not, as such, made any comments, suggested 
replacing the word “by” in the second sentence with the 
word “in”, so that the beginning of the sentence would 
read: “Building upon the first report, in the light of com-
ments made in the Commission and the Sixth Committee 
of the General Assembly …”.

It was so decided.

56. Mr. TLADI suggested deleting the words “In each 
instance” at the beginning of the fourth sentence.

It was so decided.

57. Mr. MURPHY recalled that, when the Commission 
had adopted chapter VII on crimes against humanity, it 
had decided, in order to avoid any possible confusion, not 
to reproduce in the footnotes the drafts initially proposed 
by the Special Rapporteur in cases where it had adopted 
an amended version during the session. In accordance 
with that decision, the first footnote to the paragraph 
should be deleted.

58. Mr. MURASE (Special Rapporteur) said that, on 
the contrary, his understanding had been that what had 
been decided in the case of the chapter on crimes against 
humanity would not apply to all chapters. In his view, the 
footnote should be retained.

59. Mr. TLADI said that he had no strong views on 
whether the footnote should be retained or not, but the 
Commission should abide by its own decisions. It should 
therefore apply to the entirety of the report the decision 
that it had taken to delete the footnotes containing the 
Special Rapporteur’s initial proposals in the chapter on 
crimes against humanity.

60. Mr. VÁZQUEZ-BERMÚDEZ said that he was not 
as certain as Mr. Tladi about the general application of 
the Commission’s decision in that regard. In his view, the 
Special Rapporteur’s preference should be taken into con-
sideration and he supported the retention of the footnote, 
as recommended by Mr. Murase.

61. Mr. HMOUD said that the Commission’s practice 
had never been uniform in that regard. In his view, retain-
ing the footnote would be useful for the transparency and 
readability of the report.

62. Mr. CANDIOTI said that he too considered that the 
footnote should be retained.

63. Mr. PARK said that the Commission’s report should 
be consistent. If the footnote in the chapter under consid-
eration was retained, the footnotes deleted in the chapter 
on crimes against humanity should be restored.

64. Ms. ESCOBAR HERNÁNDEZ said that, although 
she was in favour of retaining the footnotes, her under-
standing had been that the decision on the chapter on crimes 
against humanity would apply to the whole of the report.

65. Mr. SABOIA said that the point of the footnote was 
not to provide transparency so much as to facilitate access 
to information. True, the drafts proposed by the Special 
Rapporteur could be consulted in his second report (A/
CN.4/681), but it was undoubtedly more practical to allow 
the reader to read them directly in the Commission’s re-
port. The footnote should therefore be retained.

66. Mr. NOLTE said that experience had shown that 
reproducing in the footnotes to the Commission’s report 
draft texts that were no longer relevant was confusing 
for States, so he was in favour of deleting the footnote 
in question. If, however, it was retained, as the Special 
Rapporteur wished, the introductory sentence should be 
redrafted in order to make it clearer that the text repro-
duced was not that which had been adopted by the Com-
mission at the current session.

67. Mr. FORTEAU, supporting Mr. Nolte’s suggestion, 
proposed that the Commission should follow the example 
of footnote 530 relating to paragraph 71 of the report of 
the Commission on the work of its sixty-sixth session341 
and set out all the draft guidelines proposed by the Special 
Rapporteur in a single note, rather than reproducing each 
draft guideline in a separate footnote, as was currently 
the case. The footnote should begin with the following 
sentence: “The draft guidelines proposed by the Special 
Rapporteur read as follows (for the text of the draft guide-
lines adopted by the Commission and the corresponding 
commentary, see section C):”.

It was so decided.

68. The CHAIRPERSON said that, in view of the dis-
cussion that had taken place, the question of deciding 
whether the Commission should establish a consistent 
practice with regard to the reproduction in the report of 
draft texts proposed by special rapporteurs of which an 
amended version had been adopted in plenary during the 
session could be further discussed under the agenda item 
on methods of work.

Paragraph 3 was adopted, with the two editorial 
amendments proposed by Sir Michael Wood and Mr. Tladi 
and the new footnote proposed by Mr. Forteau.

The meeting rose at 6.05 p.m.

3286th MEETING

Wednesday, 5 August 2015, at 10 a.m.

Chairperson: Mr. Narinder SINGH

Present: Mr. Al-Marri, Mr. Caflisch, Mr. Candioti, 
Mr. Comissário Afonso, Mr. El-Murtadi Suleiman Gouider, 
Ms. Escobar Hernández, Mr. Forteau, Mr. Hassouna, 

341 Yearbook … 2014, vol. II (Part Two) and corrigendum, p. 106.
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Mr. Hmoud, Ms. Jacobsson, Mr. Kamto, Mr. Kittichai-
saree, Mr. Kolodkin, Mr. Laraba, Mr. McRae, Mr. Murase, 
Mr. Murphy, Mr. Niehaus, Mr. Nolte, Mr. Park, Mr. Peter, 
Mr. Petrič, Mr. Saboia, Mr. Šturma, Mr. Tladi, Mr. Valen-
cia-Ospina, Mr. Vázquez-Bermúdez, Mr. Wako, Mr. Wis-
numurti, Sir Michael Wood. 

Draft report of the International Law Commission 
on the work of its sixty-seventh session (continued)

Chapter V. Protection of the atmosphere (continued) (A/
CN.4/L.858 and Add.1)

1. The CHAIRPERSON invited the Commission to 
resume its consideration of the portion of chapter V of the 
draft report contained in document A/CN.4/L.858.

B. Consideration of the topic at the present session (concluded)

Paragraph 4

Paragraph 4 was adopted.

Paragraph 5

2. Mr. MURASE (Special Rapporteur) said that, in 
the first sentence, the date of the dialogue with scientists 
should be amended to read: “7 May 2015”. In the foot-
note to that sentence, the words “Swedish Environmental 
Research Institute” should be replaced with: “Chairperson 
of the Working Group on Effects, Convention on long-
range transboundary air pollution, UNECE”.

3. Sir Michael WOOD proposed that, in the first sen-
tence, the phrase “The debate of the Commission was 
coupled with a dialogue with scientists” be replaced with: 
“In addition to the debate of the Commission, there was a 
dialogue with scientists”.

Paragraph 5 was adopted with those amendments.

Paragraph 6

4. Mr. FORTEAU said that, in the second sentence, the 
words “a draft guideline” should be replaced with “draft 
guideline 4, which he had proposed in his second report,” 
[le projet de directive 4, qu’il avait proposé dans son 
second rapport,]. In addition, a footnote should be added, 
referring to the fourth footnote to paragraph 3, which 
contained the draft guideline as proposed by the Special 
Rapporteur.

Paragraph 6 was adopted with those amendments.

Paragraph 7

Paragraph 7 was adopted.

Paragraph 8

Paragraph 8 was adopted, subject to its completion by 
the Secretariat.

Section B, as amended, was adopted.

C. Text of the draft guidelines on the protection of the atmos-
phere, together with preambular paragraphs, provisionally 
adopted so far by the Commission

1. text of the drAft Guidelines, toGether With preAmbulAr 
pArAGrAphs

Paragraph 9

5. Mr. MURPHY proposed that the two paragraphs of 
draft guideline 5 be numbered rather than lettered.

Paragraph 9 was adopted with that amendment.

2. text of the drAft Guidelines toGether With preAmbulAr pArA-
GrAphs, And CommentAries thereto proVisionAlly Adopted by the 
Commission At its sixty-seVenth session

Paragraph 10

Paragraph 10 was adopted.

6. The CHAIRPERSON invited the Commission to 
consider the portion of chapter V contained in document 
A/CN.4/L.858/Add.1.

General commentary

Paragraph (1)

7. Mr. MURPHY said that most of the issues addressed 
in paragraph (1) were also dealt with in the commentary 
to the preamble. He therefore proposed that the paragraph 
be deleted and that those elements of the paragraph not 
addressed in the commentary to the preamble be incorpor-
ated therein.

8. Mr. PARK said that he wondered whether, at the cur-
rent early stage of the Commission’s work on the project, 
a general commentary was in fact necessary.

9. Mr. MURASE (Special Rapporteur) said that his 
intention was to add to the general commentary as work 
on the topic progressed. He had no objection to Mr. Mur-
phy’s proposal regarding paragraph (1).

10. The CHAIRPERSON said that he took it that the 
Commission wished to delete paragraph (1), incorporate 
some elements contained therein into the commentary to 
the preamble and renumber paragraph (2) accordingly.

Paragraph (1) was deleted.

Paragraph (2)

11. Mr. FORTEAU said that, in the final sentence, the 
word “residuary” appeared to imply that the draft guide-
lines created legal rules that would apply in the absence 
of other rules. He therefore suggested that “residuary” 
should be replaced with “declaratory” [déclaratif], a word 
which more accurately described the character of the draft 
guidelines.

12. Mr. MURPHY said that the first sentence (“The 
Commission recognizes the importance of being fully 
engaged with the international community’s present-day 
needs”) seemed to imply that, in its work on other top-
ics, the Commission was not fully engaged with the inter-
national community’s needs. He therefore suggested that 
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the sentence be deleted; the opening phrase of the cur-
rent second sentence, “It is acknowledged”, should then 
be replaced with “The Commission acknowledges”. Also 
in the second sentence, the word “air” should be inserted 
between the words “transboundary” and “pollution”. In 
the third sentence, the phrase “in the field of” should be 
replaced with “relating to”. As to the term “residuary” in 
the final sentence, it should be either deleted or replaced 
with “declaratory”, as proposed by Mr. Forteau.

13. Mr. NOLTE said that, in his view, there was no need 
to delete the first sentence, since it did not suggest that 
the Commission was engaged with the international com-
munity’s needs only with respect to its work on the cur-
rent topic. He was not in favour of replacing the word 
“residuary” with “declaratory”, since the latter term might 
suggest a primary rule of law. He would, however, be in 
favour of replacing “residuary” with “residual”.

14. Sir Michael WOOD said that he was in favour of 
deleting the first sentence, which was not appropriate for 
a commentary. As to the final sentence, he proposed that 
either the sentence in its entirety, or the word “residuary”, 
should be deleted, since it was not possible at the current 
stage of work to characterize the draft set of guidelines 
properly. 

15. Mr. MURASE (Special Rapporteur) said that he 
would prefer to retain the first sentence, since its word-
ing tracked language previously used by the Commis-
sion in its general commentaries. He had no objection 
to Mr. Murphy’s proposals regarding the insertion of the 
word “air” and the replacement of the phrase “in the field 
of”. As to the final sentence, he preferred either to retain 
the word “residuary” or to replace it with “residual”.

16. Mr. MURPHY proposed deleting the final sentence 
on the understanding that the Commission would revisit 
the description of the draft guidelines when it had com-
pleted its work on the topic.

17. Mr. McRAE proposed that the Commission adopt 
the final sentence on the understanding that it would be 
further developed as work on the topic progressed.

18. Mr. KAMTO said that the Commission should 
delete either the entire final sentence or only the words 
“and residuary”, since neither the word “residuary” nor 
the proposed alternatives accurately characterized the 
scope of the draft guidelines.

19. Mr. NOLTE said that, as no consensus had yet 
emerged on how to characterize the draft guidelines, he 
supported Mr. Murphy’s proposal to delete the final sen-
tence and to return to the issue when the drafting of the 
guidelines had been completed.

20. Mr. MURASE (Special Rapporteur) said that he 
agreed with the proposal made by Mr. Murphy and 
endorsed by Mr. Nolte.

21. The CHAIRPERSON said that he took it that the 
Commission wished to adopt the paragraph with the fol-
lowing amendments: in the second sentence, “air” should 
be inserted before pollution; in the third sentence, “in the 

field of” should be replaced with “relating to”; and the 
final sentence should be deleted, on the understanding 
that the characterization of the draft guidelines would be 
addressed when the Commission had completed its work 
on the topic.

Paragraph (2), as amended, was adopted.

The general commentary, as amended, was adopted.

Commentary to the preamble

Paragraphs (1) and (2)

22. Mr. CANDIOTI, following up on a point made by 
Sir Michael WOOD, said that the two texts of the preamble 
contained in document A/CN.4/L.858 and document A/
CN.4/L.858/Add.1, respectively, should be harmonized. 

23. Mr. MURPHY said that, in the third footnote to 
the paragraph, the word “an” should be inserted before 
“undertaking” and that, in the antepenultimate footnote, 
the final sentence should be deleted.

Those amendments were adopted.

24. Sir Michael WOOD proposed that paragraph (1) be 
deleted, because the Commission had no need to justify 
its decision to draft a preamble.

25. Mr. MURASE (Special Rapporteur) said that para-
graph (1) was needed in order to explain to delegates in the 
Sixth Committee how the Commission had handled pre-
ambles in the past. However, the contents of paragraph (1) 
could be incorporated in a footnote to paragraph (2).

26. Sir Michael WOOD pointed out that paragraph (2) 
alluded to the Commission’s past practice with regard to 
preambles.

27. Mr. TLADI, supported by Mr. KAMTO, said that 
commentaries to a legal text should elucidate the meaning 
of that text, not detail the drafting process. In any event, 
that process was outlined in section B, on the considera-
tion of the topic at the present session. Paragraph (2) 
should therefore be deleted.

28. Mr. FORTEAU said that paragraph (2) provided 
useful information. At the same time, he shared Mr. Tla-
di’s concerns, especially his point regarding the duplica-
tion of material that was already in section B. 

29. Mr. KITTICHAISAREE suggested that the words 
“such” and “the” be deleted from the beginning of the first 
sentence of paragraph (2).

That amendment was adopted.

30. Sir Michael WOOD, supported by Ms. ESCOBAR 
HERNÁNDEZ, Mr. FORTEAU, Mr. McRAE, Mr. MUR-
PHY, Mr. MURASE (Special Rapporteur), Mr. NOLTE, 
Mr. PETRIČ and Mr. ŠTURMA, said that, although para-
graph (2) supplied useful information about the circum-
stances surrounding the adoption of the text, it would be 
advisable to shorten it. The first two sentences should 
therefore be replaced with:
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“On previous occasions, preambles have been pre-
pared once the Commission has concluded work on the 
particular topic. In the present case, the Commission 
referred draft guideline 3, on the common concern of 
humankind, as contained in the Special Rapporteur’s 
second report, to the Drafting Committee for consid-
eration in the context of a possible preamble.”

31. The CHAIRPERSON said that he took it that the 
Commission wished to adopt that proposal by Sir Michael 
Wood for paragraph (2), to delete paragraph (1) and to 
incorporate its contents in a footnote to paragraph (2), 
which would be renumbered.

Paragraph (1) was deleted, and paragraph (2), as 
amended, was adopted.

Paragraph (3)

32. Mr. TLADI drew attention to the ambiguity of the 
initial phrase of the fourth sentence, “It is listed as such”, 
which seemed to suggest that the atmosphere had been 
listed as the Earth’s single largest resource by the former 
United Nations Committee on Natural Resources. The 
phrase should be reworded to read, “It is listed as a nat-
ural resource”.

33. Mr. MURPHY supported Mr. Tladi’s proposal. It 
might also be advisable to delete the sixth sentence, as 
it contained a plethora of baffling scientific terms which 
were apparently drawn from the Yale school of thought on 
environmental law. He was unsure whether the Commis-
sion should use that terminology.

34. Mr. KAMTO suggested that the phrase “the Earth’s 
largest single natural resource”, in the third sentence, be 
amended to read “one of the Earth’s most important nat-
ural resources”, thereby obviating the need for Mr. Tladi’s 
amendment to the fourth sentence. 

35. Mr. MURASE (Special Rapporteur), responding to 
a question from Mr. Nolte, explained that the atmosphere 
was indeed the largest natural resource in terms of size, 
and that the phrase in question was frequently encoun-
tered in international environmental law.

36. Mr. KITTICHAISAREE proposed the deletion of 
the term “spatial-extension resource” in the sixth sentence 
and expressed support for the amendment to the third sen-
tence proposed by Mr. Kamto.

37. Sir Michael WOOD said that he was also uncom-
fortable with the idea of using the very scientific lan-
guage employed in paragraph (3) and elsewhere. 
Referring to the seventh sentence, he queried the word 
“neutral” and said that the notion that everyone could 
benefit from the atmosphere without depriving others 
was not a valid assumption, but merely what people used 
to think. The eighth sentence should accordingly read 
“That view is no longer held”, instead of “That assump-
tion is no longer valid”. 

38. Mr. MURASE (Special Rapporteur) said that he 
accepted the wording proposed by Mr. Kamto for the 
third sentence and agreed to delete the reference to the 

“spatial-extension resource” in the sixth sentence. The 
document of the United Nations Committee on Natural 
Resources cited in the first footnote to the paragraph re-
ferred to the atmosphere as one of the Earth’s most im-
portant natural resources, along with mineral, energy and 
water resources. He agreed to delete the word “neutral” 
and to amend the penultimate phrase in the manner pro-
posed by Sir Michael. 

39. Mr. MURPHY, referring to the seventh sentence, 
said that the term “non-exhaustive” might be more apt than 
“unlimited”, which seemed to imply that the atmosphere 
had no limits, whereas it was intended to reflect an earlier 
belief that it was impossible to use up the atmosphere.

40. Mr. PETER drew attention to a discrepancy in the 
references to the United Nations Committee on Natural 
Resources in the text of the paragraph and in the first 
footnote to the paragraph, and proposed that the texts be 
aligned. 

41. Mr. KAMTO said that he agreed with Mr. Murphy 
that the statement that the atmosphere had been con-
sidered to be unlimited might lead to confusion. Perhaps 
it would be sufficient to say that the atmosphere had been 
considered “an unlimited resource”.

42. Mr. PETRIČ said that the first four sentences were 
acceptable, although they required some refinement, and 
they made important points. However, the rest of the 
paragraph contained information of a highly scientific 
character that seemed unnecessary. He questioned the 
advisability of referring to the assumptions of the past and 
queried whether taking a stance on scientific issues really 
came under the Commission’s mandate. He therefore pro-
posed that the first four sentences be retained and the fifth 
to ninth sentences deleted. 

43. Mr. HMOUD suggested that, in view of the many 
substantive points made and in order to expedite the pro-
ceedings, the paragraph should be discussed in informal 
consultations.

44. Mr. KITTICHAISAREE said that he endorsed 
Mr. Murphy’s proposal to use the word “non-exhaustive”. 
The penultimate footnote to the paragraph should be 
deleted in the light of the proposed deletion of the expres-
sion “spatial-extension resource”. He endorsed the pro-
posal and comments of Mr. Petrič concerning the second 
half of the paragraph. 

45. Mr. McRAE said that the Commission should not 
be afraid of dealing with scientific issues, particularly 
since there was relevant case law. A good example was 
the case cited in the last footnote to the paragraph, in 
which the WTO Appellate Body had stated that clean air 
was an exhaustible natural resource. It had not referred 
to it as a natural resource that could be depleted, as indi-
cated in that footnote, which should therefore be recti-
fied. The last few sentences of paragraph (3) made a very 
important point, namely that, in the past, the assumption 
had existed that the atmosphere was non-exhaustible, 
but that it had turned out to be false. He agreed that 
the discussion of the paragraph should be continued in 
informal consultations. 
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46. Mr. TLADI said that it was important to estab-
lish whether the United Nations Committee on Natural 
Resources had indeed referred to the atmosphere as one of 
the Earth’s most important single natural resources before 
making that assertion in the paragraph. 

47. Mr. MURASE (Special Rapporteur), referring to the 
comments on the coverage of scientific issues, said that 
the information in the draft guidelines was based on scien-
tific findings. He had been working with scientific experts 
from UNEP, WMO and UNECE for several years, and all 
the reference documents and citations in the text had been 
properly verified. The scientific material should therefore 
be retained. The use of the term “unlimited” had been 
based on an analogy with the United Nations Convention 
on the Law of the Sea, but he would be willing to replace 
it with the term “non-exhaustible”. In order to simplify 
matters, he could agree to the deletion of the expression 
“along with mineral, energy and water resources” in the 
fourth sentence; however, the latter portion of the para-
graph, starting at the fifth sentence, should be retained.

48. Mr. SABOIA said that he was in favour of the pro-
posal by Mr. Petrič to delete the latter portion of the para-
graph, starting at the fifth sentence.

49. Mr. ŠTURMA said that while he endorsed the pro-
posal by Mr. Petrič, Mr. McRae had made an important 
point. The latter portion of the paragraph, starting at the 
fifth sentence, should accordingly be retained and the last 
footnote to the paragraph should be placed at the end of 
the last sentence.

50. Mr. CANDIOTI said that the discussion was enter-
ing the realm of the surreal. All the information contained 
in the commentary was based on studies that had been 
verified by the Special Rapporteur. It was precisely the 
sort of sound scientific basis that would ensure the useful-
ness of the draft guidelines, as had been the case with the 
Commission’s output in other areas, such as transbound-
ary aquifers. The Commission should not be calling into 
question the scientific basis of the report.

51. The CHAIRPERSON suggested that, in view of the 
number of proposals made, informal consultations should 
be held in order to expedite the discussion.

The meeting was suspended at 11.40 a.m.  
and resumed at 12.05 p.m.

Paragraph (3) (concluded)

52. Mr. MURASE (Special Rapporteur) proposed 
the following amendments to paragraph (3) as a result 
of the informal consultations. The third and fourth sen-
tences should be replaced with the following sentences: 
“The atmosphere is the Earth’s largest and one of the 
most important single natural resources. It is listed as a 
natural resource—along with mineral, energy and water 
resources—by the former United Nations Committee 
on Natural Resources, as well as in the 1972 Stockholm 
Declaration on the Human Environment and in the 1982 
World Charter for Nature.” The fifth and sixth sentences 
should be combined into one, to read: “The atmosphere 
provides renewable ‘flow resources’ essential for human, 

plant and animal survival on the planet, and it serves as a 
medium for transportation and communication.” The sev-
enth and eighth sentences should be replaced with: “The 
atmosphere was long considered to be non-exhaustible 
and non-exclusive, since it was assumed that everyone 
could benefit from it without depriving others. That view 
is no longer held.” Lastly, the final sentence should be 
deleted.

Paragraph (3), as thus amended, was adopted.

Paragraph (4)

53. Mr. FORTEAU, referring to the first sentence, said 
that both in plenary session and in the Drafting Committee, 
concerns had been raised regarding the reference to “the 
functional aspect of the atmosphere” as a medium for trans-
porting polluting substances, since it might be construed 
as meaning that the function of the atmosphere was to dis-
perse pollutants. He therefore proposed the deletion of the 
words “the functional aspect of” in the first sentence and of 
the word “functional” in the second sentence.

54. Mr. TLADI said that it would be helpful to know 
why it had been decided not to include any reference 
to the functional element in the definition of the term 
“atmosphere”. He proposed that a new sentence be added 
after the second sentence, to read: “This decision reflects 
a concern that the inclusion of the functional aspect as 
part of the definition may suggest that this transport and 
dispersion is desirable, which is not the intention of the 
Commission.”

55. Mr. KAMTO said that the contents of the footnotes 
to the paragraph did not correspond to the parts of the 
third sentence which they marked, and the second foot-
note was basically an extension of the first. It would make 
more sense to simply incorporate the contents of the 
second footnote into the first. 

56. Mr. MURPHY proposed that, in the third sen-
tence, the term “Trans-continental transport” be replaced 
with “Transboundary movement”, which was the term 
used elsewhere in the commentary to describe transport 
beyond the borders of a State. Like Mr. Kamto, he had 
some concerns regarding the footnotes to the paragraph: 
he questioned the appropriateness of some of the scien-
tific sources cited in the first footnote, particularly those 
relating to black carbon. In view of the Commission’s 
understanding that it would not deal with specific sub-
stances such as black carbon, he proposed that the refer-
ences to those sources should be deleted. 

57. He further proposed that the references in the second 
footnote to the main international treaties relating to the 
transboundary movement of pollutants should be incorp-
orated into the first footnote. The second footnote should 
focus on sources relating to the pollution of the Arctic re-
gion. However, the statement in that footnote that “these 
pollutants end up in the Arctic from southern industrial 
regions of Europe and other continents via prevailing 
northerly winds and ocean circulation” was misleading, 
as it implied that the movement of pollutants was exclu-
sively from south to north. He proposed that it either be 
redrafted or deleted.
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58. Sir Michael WOOD said that he endorsed the pro-
posals by Mr. Murphy and Mr. Tladi. In the light of 
Mr. Tladi’s proposal to add a new sentence, the first part 
of the second sentence, ending with the words “confined 
to the physical aspects”, seemed superfluous and he pro-
posed its deletion. In addition, he proposed that in the third 
sentence, the phrase “one of the most seriously affected 
areas” read “one of the areas most seriously affected”.

59. Mr. MURASE (Special Rapporteur), referring to 
Mr. Forteau’s proposal, said that it was important to retain 
both references to the “functional” aspect of the atmos-
phere. He endorsed Mr. Tladi’s proposal to add a new 
sentence. Concerning Mr. Murphy’s remarks, he said that 
while he would prefer to retain “Trans-continental trans-
port”, which was often used in scientific texts, he would 
agree to its replacement with the term “Long-range trans-
boundary movement”, in keeping with the wording of 
treaties on the subject. He was reluctant to delete the ref-
erences to some of the ground-breaking scientific research 
cited in the first footnote to the paragraph.

60. Mr. MURPHY said that it was important to delete 
the citations to the sources that referred to black carbon, 
for the reasons he had explained.

61. The CHAIRPERSON said he would take it that 
the Commission wished to adopt paragraph (4), with 
the amendments proposed by Mr. Tladi, Sir Michael and 
Mr. Murase, and with the material in the footnotes rear-
ranged in accordance with Mr. Murphy’s proposal.

Paragraph (4), as thus amended, was adopted.

Paragraph (5)

62. Mr. NOLTE said that the second sentence indicated 
that “the relevant treaty practice and the literature” dem-
onstrated a certain level of support for the concept of 
“ ‘common concern of humankind’ ”; however, the words 
“the relevant” should be deleted, because there was also 
relevant treaty practice that did not demonstrate such sup-
port. In the same sentence, the words “certain support” 
should be replaced with “some support” and the words 
“of humankind” should be inserted after the second refer-
ence to “common concern”. In the penultimate sentence, 
the reference to the concept of the “ ‘pressing concern of 
the international community’ ” should be moved to the 
end of the paragraph. Moreover, the existing wording of 
that sentence failed to capture an important aspect that 
had been included in the report of the Drafting Committee 
on the topic. It concerned the report’s characterization of 
the concept of “ ‘pressing concern of the international 
community as a whole’ ” as one that was not meant to con-
stitute a normative statement “as such”. The words “as 
such” hinted at the fact that the Drafting Committee did 
not exclude the possibility that the concept might never-
theless be significant for the interpretation of the draft 
guidelines. While he understood that the concept was not 
meant to have a normative significance similar to what 
was sometimes postulated in relation to the “ ‘common 
concern of humankind’ ”, it should nevertheless be char-
acterized in a way that elucidated its meaning and func-
tion in the context of the topic. He therefore proposed 
that the third sentence be reformulated to read: “In the 

present context, this concept expresses the concern of the 
international community more as a matter of factual des-
ignation, and not so much as a normative statement, as 
such, of the gravity of the atmospheric problems.” In the 
penultimate sentence, he proposed replacing the opening 
words, “In this context, therefore,” with “Instead of using 
the expression ‘common concern of humankind’,”. Lastly, 
he proposed the addition of a sentence, to appear after the 
transposed third sentence and to read: “The concept con-
tributes to the determination of the object and purpose of 
the present draft guidelines.” 

63. Mr. PARK said he had doubts about whether it was 
accurate to refer to the relatively small number of treaties 
listed by the Special Rapporteur in the first footnote to the 
paragraph as “treaty practice”. Accordingly, in the second 
sentence, he proposed replacing the words “the relevant 
treaty practice” with “a number of treaties”.

64. Mr. HMOUD said that, in the second sentence, he 
endorsed Mr. Nolte’s proposals for deleting the words 
“the relevant” and replacing the words “certain support” 
with “some support”. He proposed that a full stop be 
placed after the words “characterization of the problem” 
and that the remaining portion of the sentence be deleted. 
He disagreed with changing the position of that sentence 
within the paragraph. What had been agreed in the Draft-
ing Committee was that the expression “ ‘a pressing con-
cern of the international community as a whole’ ” was a 
factual designation that was not meant to have legal con-
sequences. Accordingly, he proposed an addition at the 
end of the third sentence, to read: “with no legal conse-
quences arising from the use of this concept”. In the third 
sentence, he proposed the deletion of the words “more” 
and “so much”.

65. Mr. FORTEAU (Chairperson of the Drafting Com-
mittee), supported by Mr. VÁZQUEZ-BERMÚDEZ, said 
that he disagreed with Mr. Nolte’s proposal. The report of 
the Drafting Committee on protection of the atmosphere 
had stated, in relation to the expression “ ‘a pressing con-
cern of the international community as a whole’ ”, that it 
“need not necessarily carry any legal consequences”. The 
Special Rapporteur had incorporated that idea into the 
third sentence with the words “more as a matter of factual 
designation, and not so much as a normative statement”. 
A very delicate balance had been achieved in the Drafting 
Committee, and disturbing it could risk reopening what 
had been a very long and contentious debate. For that 
reason, he recommended keeping the text proposed by the 
Special Rapporteur.

66. Mr. MURPHY proposed simplifying the third sen-
tence by recasting it to read: “It was considered appropriate 
to express the concern of the international community as a 
matter of factual statement and not as a statement suggest-
ing legal consequences.”

67. Mr. PETRIČ and Sir Michael WOOD said that they 
supported the proposals made by Mr. Hmoud and the 
amendments to them made by Mr. Murphy, as they re-
flected what had been agreed in the Drafting Committee.

68. Mr. MURASE (Special Rapporteur) said he hoped 
that the Commission could agree to retain his original 
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wording of paragraph (5), in which he had attempted to 
reflect the careful balance that had been achieved in the 
Drafting Committee. He could agree to the following 
proposals: to replace the word “certain” with “some”; 
to replace the words “the relevant treaty practice” with 
“a number of treaties”; to delete the words “so much” 
and “more”; and to replace the word “designation” with 
“statement”.

69. Mr. NOLTE said that the formulation “as such” 
was an important element of the balance that had been 
achieved in the Drafting Committee. He regretted that the 
Special Rapporteur had agreed so readily to the deletion 
of the words “so much” and “more”, because they were 
another way of expressing what had been conveyed by the 
words “as such”. He could live with either maintaining 
“so much” and “more”, or adding “as such”, but not with 
seeing both of them fall by the wayside.

70. The CHAIRPERSON suggested that the paragraph 
be left in abeyance so as to allow time for consultations in 
order to find suitable wording.

Paragraph (5) was left in abeyance.

Paragraphs (6) and (7)

Paragraphs (6) and (7) were adopted. 

Commentary to draft guideline 1 (Use of terms)

Paragraph (1) 

Paragraph (1) was adopted.

Paragraph (2)

71. Mr. MURPHY said that the definition of the term 
“atmosphere” in draft guideline 1 (a) was extremely sim-
ple, and primarily a legal definition. It was therefore an 
exaggeration to state that it reflected the characteristics 
of the atmosphere as identified in the scientific findings, 
or that it was inspired by the definition of the Intergov-
ernmental Panel on Climate Change (IPCC), which was 
much more complex. He proposed that the words “For a 
scientific definition, see” should be inserted in the foot-
note to the paragraph, before the existing text. 

72. Mr. MURASE (Special Rapporteur) suggested that 
paragraph (2) refer to the report of the Working Group 
of the IPCC from which the Commission’s definition had 
been taken, without using the word “inspired”. He also 
suggested that the third sentence be moved to the begin-
ning of paragraph (3), which provided details of the scien-
tific findings to which that sentence referred. 

73. Sir Michael WOOD said that the Commission’s def-
inition was so simple that the only explanation it required, 
if any at all, was the text of the first and second sentences 
of paragraph (2) and that of the footnote to the paragraph.

74. Mr. McRAE proposed that, in the third sentence, the 
phrase “as identified in the scientific findings” be deleted 
and that the word “scientific” be inserted between “reflect 
the” and “characteristics of the atmosphere”. He sup-
ported the Special Rapporteur’s suggestion to move that 
sentence to paragraph (3), since it corresponded to the part 

of that paragraph which was about atmospheric gases. He 
had no problem with the word “inspired”, which appeared 
in the fourth sentence, as it accurately described the pro-
cess that the Commission had undertaken in devising its 
definition, and he saw no need to delete that sentence.

75. The CHAIRPERSON suggested that the paragraph 
be left in abeyance to afford additional time for its review.

Paragraph (2) was left in abeyance.

The meeting rose at 1.05 p.m.
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Programme, procedures and working methods of the 
Commission and its documentation (concluded)*  
(A/CN.4/678, Part II, sect. I, A/CN.4/L.868)

[Agenda item 11]

report of the plAnninG Group

1. The CHAIRPERSON invited Mr. Šturma to intro-
duce the report of the Planning Group (A/CN.4/L.868) in 
the absence of its Chairperson, Mr. Wako.

2. Mr. ŠTURMA said that the Planning Group had held 
three meetings during the current session, completed its 
work on Thursday, 30 July and that its report was now 
available and contained in document A/CN.4/L.868. 
The Planning Group had considered: section I (entitled 
“Other decisions and conclusions of the Commission”) 
of the topical summary by the Secretariat of the discus-
sion held in the Sixth Committee of the General Assembly 
during its sixty-ninth session (A/CN.4/678); General As-
sembly resolution 69/118 of 10 December 2014 on the 
report of the International Law Commission on the work 
of its sixty-sixth session; and General Assembly resolu-
tion 69/123 of 10 December 2014 on the rule of law at 
the national and international levels. Generally speak-
ing, he had no particular comments on the report of the 
Planning Group. However, it should be noted that the 
Working Group on the long-term programme of work 

* Resumed from the 3274th meeting.




