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the written and oral comments and observations of more 
than 100 States, organizations and other international 
entities on the draft articles, as adopted on first reading.7 
The report also mentioned a number of intergovernmen-
tal and non-governmental conferences and meetings, held 
after the adoption of the draft articles on first reading, that 
had given considerable attention to the topic of disasters 
and had referred directly or indirectly to the Commis-
sion’s draft articles. Relevant events held after the sub-
mission of his report included a meeting, in April 2016, of 
the States parties to the Agreement establishing the Car-
ibbean Disaster Emergency Management Agency, which 
had specifically included consideration of the Commis-
sion’s draft articles in its agenda, and the launch of an 
essay contest on international disaster law, co-sponsored 
by the International Federation of Red Cross and Red 
Crescent Societies (IFRC). 

18. All the aforementioned activities showed that, 
within seven short years, the Commission had man-
aged to achieve general recognition of a new branch of 
international law, namely international disaster response 
law. The principles and rules underpinning the Commis-
sion’s draft articles were in fact reflected in a number of 
texts recently drafted by other bodies. For example, the 
Inter-Agency Secretariat of the International Strategy for 
Disaster Reduction, in its written comments and obser-
vations to the Commission, had referred to the strong 
alignment and complementarity between the draft arti-
cles and the Sendai Framework for Disaster Risk Reduc-
tion 2015–2030,8 noting that the former articulated the 
duty to reduce the risk of disasters and to cooperate, and 
the latter articulated modalities and measures that States 
needed to adopt to discharge such duty. The draft guide 
to the law regulating humanitarian relief operations in 
armed conflict, being prepared by the United Nations 
Office for the Coordination of Humanitarian Affairs 
(OCHA) in cooperation with Oxford University, con-
firmed that draft article 14, paragraph 2, according to 
which consent to external assistance should not be with-
held arbitrarily, applied to such operations. Furthermore, 
in the “Agenda for Humanity” annexed to the report of 
the Secretary-General for the World Humanitarian Sum-
mit, all stakeholders of the Summit were urged, under 
core responsibility two: uphold the norms that safeguard 
humanity, to “[c]ondemn any instances of arbitrary with-
holding of consent or impediment to impartial humani-
tarian relief operations”.9 The clear legal repercussions 
deriving from the mere process of preparing the draft 
articles on the protection of persons in the event of dis-
asters should constitute a major incentive for the Com-
mission to provide the General Assembly and the whole 
international community, by the end of the current quin-
quennium, with a final set of draft articles that followed 
the course of action mapped out by the Commission at 
the outset of its work on the topic.

19. With regard to the general comments and observa-
tions received by the Commission, he saw no need, at 
the current advanced stage in the preparation of the draft 

7 Yearbook … 2014, vol. II (Part Two), pp. 61 et seq., paras. 55–56.
8 General Assembly resolution 69/283 of 3 June 2015, annex II.
9 “One humanity: shared responsibility”, report of the Secretary-

General for the World Humanitarian Summit (A/70/709), annex, p. 52.

articles, to make a recommendation on his approach to 
the topic, since that had already been essentially adopted 
by the Commission and widely endorsed by States, 
organizations and other international bodies. Accord-
ingly, in his eighth report, the Special Rapporteur had 
not entertained isolated suggestions for changes to the 
text of draft articles, whether made in a general context 
or in relation to specific draft articles, where they were 
intended to revive a largely superseded debate for the 
purpose of fundamentally altering the Commission’s 
basic approach; or specific suggestions that aimed to 
disproportionately tilt the delicate balance achieved 
throughout the text between the paramount principles of 
sovereignty and non-intervention, on the one hand, and 
the equally important protection of individuals affected 
by a disaster, on the other. Instead he had concentrated 
on concrete suggestions intended to modify the text of 
specific draft articles as adopted on first reading. A com-
pendium of the preamble and draft articles, as proposed 
by him on the basis of those suggestions, was contained 
in the annex to his eighth report.

20. The purpose of many of the comments and obser-
vations set out in the eighth report had been to sug-
gest that various textual aspects of the draft articles, as 
adopted on first reading, should be further clarified in the 
respective commentaries. He saw merit in many of those 
suggestions; however, in accordance with the Commis-
sion’s constant practice, the commentaries could not be 
drafted until the provisional, and a fortiori, final text of 
the draft articles had been adopted. He would therefore 
wait for the Commission to adopt the draft articles on 
second reading in the first part of the current session, 
before incorporating, as appropriate, into the draft of 
the accompanying commentaries those suggestions that 
might still be made within the Commission and those 
already advanced by States, international organizations 
and other entities. He would then submit the commentar-
ies to the Commission, which would examine them para-
graph by paragraph when it adopted its report. Members 
could make any linguistic corrections or suggest amend-
ments at that point. 

The meeting rose at 6 p.m.
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Organization of the work of the session (continued )

[Agenda item 1]

1. The CHAIRPERSON invited Mr. Vázquez-Bermú-
dez to read out the composition of the Working Group on 
identification of customary international law.

2. Mr. VÁZQUEZ-BERMÚDEZ (Chairperson of the 
Working Group on identification of customary inter-
national law) said that the Working Group would be 
composed of the following members: Mr. Commissário 
Afonso, Mr. Forteau, Mr. Hmoud, Mr. Kittichaisaree, 
Mr. Kolodkin, Mr. Murase, Mr. Murphy, Sir Michael 
Wood and Mr. Park, ex officio.

Protection of persons in the event of disasters (con-
tinued ) (A/CN.4/696 and Add.1, A/CN.4/697, A/
CN.4/L.871)

[Agenda item 2]

eiGhth report of the speciAl rApporteur (continued )

3. The CHAIRPERSON invited the Commission to 
resume its consideration of the eighth report on the pro-
tection of persons in the event of disasters (A/CN.4/697).

4. Mr. FORTEAU thanked the Special Rapporteur for 
the meticulous care he had taken in preparing his report. 
He said that, in line with the structure of the eighth report, 
he would make some general remarks before commenting 
on some of the draft articles, restricting himself to matters 
of principle, while leaving it to the Drafting Committee 
to consider the more technical issue of the formulation of 
the draft texts, including the draft preamble, which at the 
current stage required no particular comment except that 
it would be useful to refer therein to the needs of persons 
affected by disasters. The Committee could perhaps also 
suggest how to renumber the draft articles. In that regard, 
he expressed support for the proposal to place draft arti-
cle 16 before draft articles 14 and 15, as set out in para-
graph 273 of the Special Rapporteur’s eighth report.

5. In general, he noted with satisfaction that States had 
supported the text adopted on first reading,10 which should 
allow the Commission to adopt the draft articles on sec-
ond reading without too many difficulties during its cur-
rent session. Although some adjustments were needed, 
the delicate balance between the rights of persons and 
the interests of States that the Commission had achieved 
in 2014 could nevertheless be maintained.

6. He expressed support for explicitly including the 
concept of the responsibility to protect in the draft articles 
but noted that, overall, States did not share that view. The 
concept was, however, implicit in the draft, particularly if 
articles 2, 6, 7, and 12 to 16 were read together.

7. As some members of the Commission would doubt-
less recall, the hypothesis that a State would arbitrar-
ily refuse to accept external assistance was unlikely, 
and it was therefore important to focus on measures to 

10 Yearbook … 2014, vol. II (Part Two), pp. 61 et seq., paras. 55–56.

encourage, incentivize or promote prevention rather than 
on the rights and obligations of States. One could not, 
however, completely ignore the obligations of States in 
the event of disasters, which were also mentioned in the 
Sendai Framework for Disaster Risk Reduction 2015–
2030,11 particularly paragraph 6 thereof.

8. The main general issue to consider was the purpose 
of the draft articles, as that would determine the final form 
that they would take. Some international institutions had 
questioned whether the draft articles were sufficiently 
operational – and therefore sufficiently detailed – and 
whether it would not be better to supplement them with 
more detailed annexes. The Commission could take up 
that matter in the years to come but, for the moment, it had 
achieved its objective, namely adopting a set of frame-
work rules that States would subsequently be able to apply 
in practice, including by adopting domestic legislation or 
operational agreements. There was therefore no need at 
the current stage to reorient the Commission’s work as set 
out in the draft articles adopted on first reading.

9. With regard to the adjustments to be made to some of 
the draft articles, various States and international organi-
zations had pointed out, first, that reference should be 
made to the concept of resilience. In fact, that concept 
occurred frequently within the Sendai Framework and, 
albeit to a lesser extent, in General Assembly resolu-
tion 70/107 of 10 December 2015. In those texts, build-
ing resilience was almost systematically associated with 
disaster risk prevention, with the Sendai Framework itself 
making it one of its four priorities. It would be useful for 
the Special Rapporteur to give his view as to whether the 
concept should be included in the draft articles and to 
indicate which of the provisions it should be linked to, if 
appropriate.

10. On draft article 2, while some States had wanted, 
for the sake of balance, to see the rights of States men-
tioned alongside the rights of persons, he considered that 
this would not be appropriate. In its relationship with per-
sons, the State did not, strictly speaking, have “rights”; as 
a legal person, it had a function to fulfil, namely serving 
the general interest. In the present case, the function of 
the State was to protect persons affected by a disaster. It 
was therefore entirely justified for draft article 2 to focus 
on the rights of persons and their essential needs, without 
mentioning the “rights” of States. 

11. Draft article 3, which had been the subject of many 
comments, should be merged with draft article 4. It would 
also be necessary to specify that the definition of disas-
ters, as well as all the definitions set out in draft article 4, 
were valid only for the purposes of the draft articles under 
consideration. He was not convinced by the Special Rap-
porteur’s argument that the definition of disasters merited 
a separate, autonomous provision, as that would give too 
much importance to that definition while, in practice, it 
might be necessary or appropriate to refer to the draft arti-
cles in borderline situations where, even if no real disaster 
within the meaning of the draft articles had occurred, they 
could nevertheless serve as a useful guide. The core of the 
draft articles was not to define disasters, but rather to lay 

11 General Assembly resolution 69/283 of 3 June 2015, annex II.
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down principles and framework rules guiding the action 
to be taken in the event of a disaster. That was an argu-
ment for moving the content of draft article 3 into draft 
article 4.

12. With regard to draft article 4, he agreed with the 
European Union and Switzerland in saying that the refer-
ence to military personnel in subparagraph 4 (e) should 
be accompanied by the clarification given in the Guide-
lines on the Use of Foreign Military and Civil Defence 
Assets in Disaster Relief (“Oslo Guidelines”)12 and the 
Guidelines on The Use of Military and Civil Defence 
Assets To Support United Nations Humanitarian Activi-
ties in Complex Emergencies,13 under which international 
military assets should be used only as a last resort, when 
civilian alternatives had been exhausted, as recalled in the 
preamble to General Assembly resolution 70/107. Unlike 
the Special Rapporteur, however, he considered that, as it 
concerned a substantive clarification and not an element 
of a definition, it should not be inserted into draft article 4, 
but rather into draft articles 15 or 16, or else should form 
the subject of a new provision. 

13. Nor did he share the Special Rapporteur’s view that 
the reference to risk reduction should be deleted from 
draft article 4, subparagraphs (d ) to (f ). Insofar as reduc-
tion was the subject of at least two draft articles (10 and 
11), the reference should be kept. 

14. As several States had observed, draft article 6 
was probably too general and too vague, particularly 
with regard to the possibility of derogating from certain 
human rights under treaty provisions. Adding the terms 
“protection” and “fulfillment”, as proposed by the Spe-
cial Rapporteur in his eighth report, was an improve-
ment. It could also be specified that persons were entitled 
to the respect, protection and fulfillment not of “their 
human rights”, which was a rather vague formulation, 
but of “their rights under international human rights 
law”, which would more clearly express the fact that, in 
certain cases, treaty provisions permitting certain dero-
gations might apply, under the conditions and within the 
limits set out in the treaties concerned.

15. As various States and international organizations 
had remarked, the wording of draft articles 8, 9 and 10 on 
cooperation should be reviewed. The aim of those provi-
sions should also be clarified. While he was convinced 
that they followed a logical order, as the Special Rap-
porteur had underlined in his eighth report, he consid-
ered that in practice their wording did not really make 
that order clear. In the interests of clarity, one might for 
instance alter the title of draft article 9 to read “Coopera-
tion in the area of relief and assistance in the event of 
disasters” and incorporate that clarification into the text 
of the draft article by inserting, after “cooperation”, the 
phrase “in the area of relief and assistance”. That would 
make it easier to highlight the fact that draft article 8 car-
ried a general obligation to cooperate in two respects: 

12 United Nations, OCHA, Oslo Guidelines: Guidelines on the Use 
of Foreign Military and Civil Defence Assets in Disaster Relief, Revi-
sion 1.1, November 2007.

13 OCHA, Inter-Agency Standing Committee, Guidelines on The Use 
of Military and Civil Defence Assets To Support United Nations Human-
itarian Activities in Complex Emergencies, 2003—Revision 1, 2006.

with regard to relief and assistance (the subject of draft 
article 9) and with regard to disaster risk reduction (the 
subject of draft article 10). 

16. Draft article 11 was one of the fundamental pro-
visions of the draft articles. Indeed, only risk reduction 
could effectively protect persons from disasters. It would 
therefore be useful to maintain the reference in the title to 
a duty to reduce risk, which was perhaps more a matter 
of progressive development of law than codification, but 
which seemed welcome, and even necessary. The same 
did not hold true of the clarification that risk reduction was 
intended to “prevent the creation of new risk and reduce 
existing risk”, which the Special Rapporteur had added 
to paragraph 1. That wording actually made it harder to 
understand the duty to reduce the risk of disasters. After 
all, one might think that there was a duty not only to 
reduce existing risk, but also to prevent it. Draft article 11, 
including its title, should therefore not be amended.

17. With regard to draft article 12, some States had 
considered it preferable to talk about the “responsibil-
ity” rather than the “role” or “duty” of the State. Given 
that the term “role” was not terribly meaningful, legally 
speaking, it would be better to replace it throughout draft 
article 12 with the term “responsibility” and to replace the 
term “duty” with the term “responsibility” in paragraph 1. 
That would allow the double principle underpinning the 
draft article to be brought out more clearly: the State, by 
virtue of its sovereignty, had the role of protecting per-
sons, and thus it must also be in charge of providing such 
protection. That double principle was perfectly embodied 
in the word “responsibility”, which encompassed both a 
duty and a privilege. It was also the term used in the Sen-
dai Framework, as well as in resolution 6 adopted at the 
thirty-second International Conference of the Red Cross 
and Red Crescent in December 2015.14

18. Taking into account the comments made by States, 
the Special Rapporteur was proposing to turn draft arti-
cle 13 into a “self-judging” provision by specifying that 
it was up to the affected State to determine, subjectively, 
whether a disaster exceeded its response capacity. That 
proposal was excessive. Between the purely objective for-
mulation of draft article 13 adopted on first reading and 
the entirely subjective one proposed by the Special Rap-
porteur, it was doubtless possible to find a happy medium 
by allowing a “certain discretional flexibility”, to use the 
European Union’s phrase. It could, for instance, read, “To 
the extent that a disaster manifestly exceeds its national 
response capacity”, which would mean that the State 
affected would not be the only judge but that the obliga-
tion provided for in draft article 13 would be triggered 
only if the State manifestly could not, whatever it might 
say, tackle the disaster alone.

19. With regard to draft article 14, there was no need 
to specify in paragraph 2 that consent could not be with-
drawn arbitrarily, as the regime for withdrawing consent 
was based on draft article 19, not draft article 14. A sen-
tence to that effect could be added at the end of draft arti-
cle 19. In order to reassure those States that considered 

14 IFRC, Strengthening legal frameworks for disaster response, risk 
reduction and first aid: Resolution (document 32IC/15/R6).
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paragraph 2 of draft article 14 too vague, it could stipu-
late that only consent to external assistance “offered in 
accordance with the present draft articles” could not be 
refused arbitrarily. In particular, that would meet the legit-
imate concerns expressed by Thailand and other States 
that were worried about the risk of unsolicited or inap-
propriate offers of assistance.

20. Draft article 16 had prompted contrasting reactions. 
He recalled that he found it surprising to impose a duty to 
seek external assistance on an affected State, as draft arti-
cle 13 did, without at the same time imposing the slight-
est duty on other States to provide such assistance. Aside 
from the fact that in some respects that approach repre-
sented a retrograde step in terms of current international 
law, it created an inconsistency insofar as draft article 13 
required the affected State to seek external assistance, 
while draft article 16 did not impose a duty on anyone to 
offer it. That inconsistency was even more striking given 
that, under the draft articles, offers of assistance were 
intended to occur in very specific and particularly excep-
tional circumstances, namely when the affected State 
could not itself respond to a disaster, defined in draft arti-
cle 3 as an event “resulting in widespread loss of life, great 
human suffering and distress, displacement, or large-scale 
material, economic or environmental damage”. In such a 
situation, international solidarity was required, obviously 
within the bounds of each State’s respective capacities.

21. Some years previously, when the Commission had 
asked them the question, some States had affirmed that 
there was no obligation to provide external assistance. 
The compromise reached on first reading was to admit 
that there existed, at the very least, a right to provide 
such assistance. The Special Rapporteur was currently 
proposing in draft article 16 to take a further step back-
wards, under the guise of pragmatism, and to say that 
States and other actors “may address an offer of assis-
tance”. That wording left the draft articles as a whole 
slightly more unbalanced.

22. Another possible, and perhaps more satisfying, com-
promise would be to retain the wording of draft article 16 
proposed by the Special Rapporteur as paragraph 1 and to 
add a paragraph 2 stipulating that “to the extent that a dis-
aster exceeds the response capacity of the affected State 
within the meaning of draft article 13, other States should 
offer (or: are encouraged to offer) all necessary assistance to 
that State, within the limits of their respective capacities”.

23. He had taken good note of the Special Rapporteur’s 
proposal to indicate, in draft article 19, that there existed 
a right to terminate external assistance, but considered 
that this right must be qualified. Under the terms of draft 
article 14, paragraph 2, State consent to assistance could 
not be withheld arbitrarily, and a similar restriction should 
apply to the right to terminate assistance.

24. With regard to draft articles 20 and 21, while it 
was indeed necessary to clarify draft article 20 as indi-
cated by the Special Rapporteur, the proposed formula-
tion seemed somewhat complex, particularly because it 
seemed to limit special and regional law to treaty rules 
alone. It would probably be sufficient to state that the 
draft articles were “without prejudice to other rules of 

international law applicable in the event of disasters, at 
the universal, regional or bilateral level”. As to the ques-
tion of how to deal with situations of armed conflict under 
draft article 21, it was clear that there were two diametri-
cally opposed views. The amendment proposed by the 
Special Rapporteur was welcome in that it would enable 
States’ points of view to be reconciled.

25. The final form that the draft articles and recommen-
dations that the Commission would submit to the Gen-
eral Assembly should take would of course depend on the 
eventual content of the draft articles as decided following 
the debate in plenary, the work of the Drafting Commis-
sion and discussions on the commentaries. That said, he 
considered that the draft articles did not really lend them-
selves to the development of a treaty instrument. He was 
particularly conscious of the observation made by the 
IFRC, which was concerned that an effort aimed at the 
development of a treaty might distract from developments 
at the national level. He would be more inclined to recom-
mend that the General Assembly should adopt a “frame-
work declaration” incorporating the Commission’s draft 
articles, with possible amendments, since such an instru-
ment would be a better fit with the content and objectives 
of the draft articles. That would also enable close coop-
eration to be established between the Commission and 
the Sixth Committee on a given subject and to show that, 
between simply taking note of the Commission’s drafts 
and adopting a treaty, there were intermediate options that 
should be explored.

26. Mr. KITTICHAISAREE asked Mr. Forteau to clar-
ify what he meant by saying that the responsibility to pro-
tect was implicit in some of the draft articles, as it was 
a contentious issue in the Sixth Committee and several 
States were opposed to the inclusion of that concept in 
the draft articles. As could be seen from the 2005 World 
Summit Outcome document15 and the report produced by 
the Secretary-General in 2009,16 the responsibility to pro-
tect rested on three pillars: the State carried the primary 
responsibility for protecting populations from genocide, 
war crimes, crimes against humanity and ethnic cleans-
ing, and their incitement; the international community had 
a responsibility to encourage and assist States in fulfilling 
that responsibility; and the international community had a 
responsibility to use appropriate diplomatic, humanitarian 
and other means to protect populations from those crimes. 
If a State was manifestly failing to protect its populations, 
the international community must be prepared to take col-
lective action to protect populations, in accordance with 
the Charter of the United Nations. The Sixth Committee 
had underlined time and again that the absence of protec-
tion in a situation of national disaster could not be equated 
to the absence of protection against war crimes, crimes 
against humanity, genocide or ethnic cleansing. In the 
past, the Legal Counsel of the United Nations had also 
told the Commission that the concept of the responsibility 
to protect had been used for the first time in the context of 
Libya. He feared that the Sixth Committee might be led to 
believe that the concept fell within the scope of some of 
the draft articles, even if the Special Rapporteur had said 
that this was not the case.

15 General Assembly resolution 60/1 of 16 September 2005.
16 “Implementing the responsibility to protect”, report of the Secre-

tary-General (A/63/677).
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27. Mr. FORTEAU explained that he was not propos-
ing that the concept of the responsibility to protect be 
explicitly included in the draft articles, but that nothing 
prevented the Commission from extending the principle 
underpinning that concept to the area of disasters. It also 
seemed to him that the principle that lay at the heart of the 
responsibility to protect was also found in the draft arti-
cles, as various members of the Commission had observed 
since the start of debates on the subject.

28. Sir Michael WOOD thanked the Special Rapporteur 
for his eighth report and his introduction to it. In his report, 
the Special Rapporteur showed that the Commission was 
well on the way to adopting the draft articles on second 
reading during the present session, and the many comments 
and suggestions received showed how much interest there 
was in the topic. Overall, the Special Rapporteur’s recom-
mendations seemed balanced and sensible. In particular, 
he agreed with the Special Rapporteur’s approach to the 
comments and observations received from States and inter-
national organizations. For the most part, if the changes 
suggested by the Special Rapporteur were adopted, the 
draft articles would be significantly improved. Although 
some comments had unfortunately been received very late, 
they should be taken into account as far as possible in either 
the draft articles or the commentaries, as some were very 
detailed and raised interesting points. 

29. He would mention only those points where he had 
questions about the Special Rapporteur’s recommenda-
tions. He looked forward to working within the Drafting 
Committee to produce a final text for adoption by the 
Commission and to working on the commentaries, which 
he hoped the Commission would have adequate time for, 
given that it would be the final reading. 

30. Beginning with a general observation that perhaps 
concerned the commentaries more than the draft articles, 
he observed that, given that the Commission had drawn 
mainly from non-binding legal instruments, it should per-
haps be stated, at the outset of the commentaries, that the 
draft articles represented in large part progressive devel-
opment of the law rather than codification. 

31. He would be in favour of merging draft articles 3 
and 4, which had been suggested by a number of States, as 
it seemed odd to separate the definition of “disaster” from 
the other definitions. In any event, as France had sug-
gested, it needed to be made clear that the term “disaster” 
was being defined for the purposes of the draft articles, 
which would avoid any a contrario argument drawn from 
the inclusion of those words in draft article 4.

32. The addition, in draft article 4 (e), of the words 
“military assets shall be used only where there is no com-
parable civilian alternative to meet a critical humanitar-
ian need” was hardly convincing. First, it seemed out of 
place to include a substantive rule in an article given over 
to definitions, and, if it were to be retained, it should be 
moved, for example into the commentary. Second, the 
wording “shall be used only where” seemed too strong 
for a text that might become a legally binding convention. 
The Oslo Guidelines did not go that far, and they consid-
ered the matter in a specific context. They were non-bind-
ing statements of policy, primarily intended for use by 
United Nations humanitarian agencies and their partners. 

Could it really be right to suggest that States would breach 
a rule of international law if they used military assets with 
the consent of the affected State, simply because civil-
ian assets were also available? Would such a rule assist 
disaster relief? Third, even if it were a matter of a simple 
statement of policy, States might well have military assets 
trained for and intended to provide disaster relief, in which 
case why not use them? As with domestic disaster relief 
action, many factors would need to be taken into account 
in deciding whether to use military or civilian assets, 
such as speed, availability, skills, efficiency and cost. If 
the Commission nevertheless decided to retain such a 
rule, whether in the draft article or in the commentary, 
the wording should be softened, for instance to something 
like “should only be used” or “may in particular be used”, 
and the commentary would need to explain the reasons 
for the rule and what was meant by the expression “there 
is no comparable civilian alternative”.

33. With regard to draft article 5, on human dignity, he 
shared the view that the concept was overarching and that 
it would be better placed in the preamble.

34. Turning to draft article 6, he said that the expression 
“entitled to the respect, protection and fulfillment” did not 
really seem appropriate and that it would be preferable to 
keep the original text. Even if, according to the Special 
Rapporteur, it was the “standard formula”, the expression 
was not often used by States and, in English, the notion of 
“fulfillment of their human rights” was an odd one.

35. With regard to draft article 7, the changes sug-
gested were not improvements. The suggested title lacked 
the clarity and simplicity of the original; the latter was 
unlikely to lead to confusion with international humani-
tarian law, as one State feared, since it was perfectly clear 
that the draft articles were addressing disasters, not inter-
national humanitarian law. Indeed, introducing a new 
term (“humanitarian response”) into the text might itself 
lead to confusion. Moreover, he was not entirely clear 
what the “no harm” principle would mean in practice, and 
he doubted that it could really be seen as a humanitarian 
principle alongside the principles of humanity, neutrality 
and impartiality. As the Nordic States had explained, the 
term seemed to cover a range of disparate matters, and 
he was not sure what it added in practice. If it were to 
be retained, it would need very careful explanation in the 
commentary. Nor did he understand what the word “inde-
pendence” meant in paragraph 140 of the eighth report. 
Nothing, at least within the eighth report, explained why 
the Special Rapporteur proposed to add the term. Finally, 
adding “in particular” after the word “impartiality” did 
not improve the original wording, which treated non-dis-
crimination as something distinct from impartiality, while 
the new formula seemed to reduce impartiality essentially 
to non-discrimination. If a logical link was needed, then 
perhaps “including” would be better than “in particular”.

36. Concerning draft article 8, he considered it unwise 
to refer expressly to the United Nations Special Coordi-
nator for Emergency Relief. What would happen if there 
was a reorganization or if the position was renamed? It 
would be sufficient, and more prudent, either to have a 
more generic reference or to include the specific reference 
in the commentary.
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37. In draft article 13, the change suggested by the Spe-
cial Rapporteur raised two quite important points. First, 
to refer to a determination by the affected State rather 
than to an objective standard might render any obligation 
set forth in the draft article illusory, and the draft article 
would become a discretionary provision, as Mr. Forteau 
had pointed out. Second, in the amended version, the 
words “to the extent that” had been lost, despite the fact 
that, based on paragraph (3) of the commentary, the Com-
mission had evidently attached some importance to them 
on first reading. The Drafting Committee would do well 
to consider the wording suggested by Mr. Forteau, which 
retained that phrase. 

38. He did not think it was a good idea to add the 
expression “good faith” to draft article 14, paragraph 3. 
It went without saying that any offer of assistance must 
be made in good faith and not for some improper motive. 
That reflected a basic principle of international law and 
there was no particular reason to include the word in that 
specific provision.

39. Draft article 21 raised a most important issue on 
which clarity was needed: the relationship between the 
draft articles and international humanitarian law. There 
was a disconnect between the draft article and the com-
mentary that should be remedied. He was not convinced 
that the changes suggested by the Special Rapporteur 
were an improvement and considered that it would be 
useful to refer them to the Drafting Committee.

40. With regard to the draft preamble proposed by the 
Special Rapporteur, the fifth paragraph, or at least its first 
part, did not seem appropriate. It might be right to reaf-
firm the primary responsibility of the affected State in the 
preamble, but it seemed out of place to give such promin- 
ence to the principle of non-intervention in what was only 
a brief preamble dealing with disaster relief. Those mat-
ters had been dealt with in a careful and balanced man-
ner throughout the draft articles, in particular in draft 
article 14, and the paragraph in question might upset that 
balance. At the end of the preamble, a provision, inspired 
by the 1969 Vienna Convention on the Law of Treaties 
(“1969 Vienna Convention”), might be added to the effect 
that: “The rules of customary international law will con-
tinue to govern questions not regulated by the present 
[draft articles].”

41. Turning to the final form of the draft articles, he 
noted the Special Rapporteur’s recommendation that an 
international convention be concluded and his explanation 
that this would be in line with the Commission’s practice 
since 2001 with regard to various texts on different top-
ics. In most, if not all, of those cases, the Commission 
had recommended a two-stage approach by the General 
Assembly: first, the endorsement of the draft articles by 
annexing them to a resolution, then consideration of the 
question of the adoption of a convention. In that respect, 
it would all depend, as Mr. Forteau had said, on what text 
resulted from the consideration of the draft articles by the 
Drafting Committee. He proposed that the Special Rap-
porteur reflect on the matter informally before making a 
specific recommendation to the Commission for adoption, 
probably towards the end of the session.

42. In conclusion, he expressed support for referring the 
draft articles and the draft preamble to the Drafting Com-
mittee, as recommended by the Special Rapporteur.

43. Mr. PARK thanked the Special Rapporteur for his 
eighth report, which properly summarized and reflected 
the comments and observations made by States, interna-
tional organizations and non-governmental organizations 
(NGOs). He would air some general views on certain 
points that he considered important and would raise his 
specific suggestions within the Drafting Committee.

44. Recalling that the draft articles were intended to 
cover the entire disaster cycle, he said that draft arti-
cles 1 and 2 did not clearly reflect that idea, particularly 
the fact that the draft articles also covered the preven-
tion phase. Even though the Special Rapporteur had 
explained that the definition of “disaster” was couched 
in very general terms and that there was no need to make 
a specific reference in the text to “disaster risk reduc-
tion”, he considered it preferable to clarify the scope and 
purpose of the draft articles.

45. Although he knew that some States were not in 
favour of draft article 11, his only question was whether, 
under paragraph 1 thereof, a third State might invoke a 
State’s failure to fulfil its “duty to reduce the risk of dis-
aster” as a breach of an international obligation. If so, the 
structure of the draft article should be re-examined, as 
there were no identical and uniform measures or interna-
tional obligations for all States in that area.

46. He agreed with the Special Rapporteur that cer-
tain provisions should not be discussed any further. In 
his view, no substantive amendments should be made to 
draft articles 13 and 14, which were the result of intensive 
debates and were not intended to change the basic nature 
of contemporary international relations. Those draft arti-
cles reflected the delicate balance achieved between the 
principles of sovereignty and non-intervention, on the one 
hand, and the protection of human rights, on the other. If 
the debate were reopened, it would doubtless complicate 
the adoption of the draft articles on second reading.

47. He nevertheless wished to seize the opportunity to 
clarify his position on those important provisions. First, 
he considered that draft article 13 was lex ferenda and 
that it did not reflect customary international law. Unfor-
tunately, seeking external assistance to the extent that a 
disaster exceeded a State’s response capacity was still, 
at the beginning of the twenty-first century, not an obli-
gation, but rather a recommendation addressed to the 
affected State. In that context, it could not be accepted 
that a refusal to seek assistance would incur State respon-
sibility. Second, even though the Special Rapporteur had 
amended the wording of paragraphs 2 and 3 of draft arti-
cle 14, it still did not provide clear answers in all cases: 
what would happen, for instance, if there was no func-
tioning Government to provide consent or if consent was 
withheld arbitrarily? Moreover, given that the expression 
“good faith”, which had been inserted into paragraph 3, 
could, because of its subjectivity, give rise to conflict 
between the affected State and the State offering assis-
tance, it would be better to delete it.
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48. Draft article 21 was one of the most controversial 
points. Some States could not see clearly the relation-
ship or demarcation of the scope of application between 
the draft articles and international humanitarian law. By 
amending the draft article, the Special Rapporteur had no 
doubt intended to resolve the inconsistencies between the 
original wording of the article (“The present draft articles 
do not apply to situations to which the rules of interna-
tional humanitarian law are applicable.”) and the relevant 
commentary (“[The present draft articles] can nonethe-
less apply in situations of armed conflict to the extent that 
existing rules of international law, particularly the rules 
of international humanitarian law, do not apply.”).17 He 
understood that, in the amended text proposed by the Spe-
cial Rapporteur, the preferential application of the rules of 
international humanitarian law in cases of armed conflict 
was maintained and that draft article 21 was applicable 
in complex situations of armed conflict and natural or 
environmental disasters where the rules of international 
humanitarian law did not explicitly address disaster-
related issues. Consequently, if a conflict arose between 
various rules, the rules of international humanitarian law 
would always prevail over the draft articles. He was not 
certain whether that legal hierarchy would always be 
acceptable or helpful for the effective protection of vic-
tims of a humanitarian crisis.

49. In draft articles 5, 8, 13 and 16, the Special Rap-
porteur had replaced “competent international organi-
zations and relevant non-governmental organizations” 
with “other assisting actors”, which appeared in draft 
article 4 (c). That change had the merit of concision, 
but the original wording was the result of intensive 
debate within the Drafting Committee, and the expres-
sion “other assisting actors” included not only interna-
tional organizations and NGOs, but also any other entity 
or individual external to the affected State. Given that 
the latter category of actor was not mentioned in draft 
articles 8 or 16, the matter required further examination 
before a global change was made.

50. With regard to the final form of the draft articles, 
he favoured a legally binding instrument. Guidelines 
could obviously provide States with useful information, 
but it should be remembered that there was currently no 
universal and legally binding convention on the topic. In 
his view, the draft articles set out clear rights and obliga-
tions for all and struck an appropriate balance for affected 
States, assisting States and relevant international organi-
zations. International law would be enriched by a new 
field, that of the “law of disasters”.

51. Mr. MURPHY said that it appeared from the com-
ments and observations that there was considerable 
interest in the Commission’s work on the topic, but also 
considerable concern with regard to the formulation of 
many of the draft articles. As a general matter, there con-
tinued to be concern about the characterization of “rights” 
and “duties” of States in the area in question, even though 
there was rather thin treaty law, State practice and juris-
prudence in support of settled law on most issues. It might 
indicate that the Commission had not yet achieved the 

17 Yearbook … 2014, vol. II (Part Two), p. 90, para. (3) of the com-
mentary to draft article 21.

required balance, even if it was very close. The resistance 
of some States was no doubt attributable to the Commis-
sion’s unwillingness so far to be candid in its commentary 
that most of the draft articles fell within the realm of pro-
gressive development of the law, and that there was really 
not sufficient State practice, let alone treaty law, to support 
several of the rules it was advancing. He therefore agreed 
with the Special Rapporteur’s recommendation that the 
Commission approach the project as a draft treaty, contain-
ing a preamble and perhaps even closing draft articles, as 
it had already done for some of its projects. He neverthe-
less took note of Mr. Forteau’s proposal to submit a frame-
work declaration to the General Assembly and added that, 
if the members of the Commission decided to take that 
approach, they should perhaps partly review the wording 
of the draft articles and the introduction to the topic.

52. The Commission should also include an introduc-
tory commentary to the draft articles, similar in nature to 
the commentary it had used in 2014 with respect to the 
draft articles on the expulsion of aliens – “the present draft 
articles involve both the codification and the progressive 
development of fundamental rules”18 – which therefore 
justified the pursuit of a global treaty in that area.

53. He supported the recommendation that the Commis-
sion send the draft articles and the draft preamble to the 
Drafting Committee for revisions based on the comments 
that the Commission had received, although he believed 
that changes going beyond those envisaged by the Spe-
cial Rapporteur should be contemplated. Many Govern-
ments and international organizations had also called for 
changes to the Commission’s commentary, as the Special 
Rapporteur had indicated in his opening statement. 

54. With respect to draft article 3, a few States had 
expressed concerns about the definition of “disaster” 
in the draft articles, but the wording was already broad 
enough to address those concerns. However, the Special 
Rapporteur had recommended including in the defini-
tion of a disaster any calamitous event that resulted in 
large-scale “economic” damage that seriously disrupted 
the functioning of society. In his view, the adjective “eco-
nomic” excessively widened the scope of the draft arti-
cles, which might end up covering events such as a steep 
rise in interest rates, an economic recession or a collapse 
in the price of a particular commodity, such as oil or pre-
cious metals. What, then, would it mean to have a duty to 
reduce the risk of an economic recession? It would also 
be useful to combine draft articles 3 and 4, as Mr. Forteau 
and Sir Michael had suggested.

55. With respect to draft article 4, OCHA had said that 
the definition of “affected State” in subparagraph (a) was 
too broad. As drafted, any State that had a national located 
in a disaster zone was an “affected State”, because that 
State had jurisdiction over its nationals. The Commis-
sion had certainly not intended the term to be understood 
that broadly, and it could change the definition to read: 
“ ‘affected State’ means the State in whose territory, or in 
any territory under its jurisdiction or control, there are per-
sons, property, or the environment affected by a disaster”.

18 Ibid., p. 25, para. (1) of the general commentary to the draft arti-
cles on the expulsion of aliens.
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56. With regard to the Special Rapporteur’s proposal 
that a new clause be inserted at the end of draft arti-
cle 4 (e), indicating a preference for the use of civilian 
assets over military assets, it would be better to include 
such a provision in draft article 9 or draft article 13, rather 
than in an article on use of terms. Further, if the reason 
for expressing such a preference was to capture the spirit 
of the Oslo Guidelines, it should be completely redrafted, 
as the Oslo Guidelines recognized the value of military 
assets in complementing civilian assets, referred to “mili-
tary and civil defence assets”, operationalized that prefer-
ence only with respect to United Nations operations, and 
stipulated that such resources should be “requested”, not 
that they “shall be used” – the wording used by the Spe-
cial Rapporteur, which failed to capture all those nuances, 
so important to the participants in the International Con-
ference on the Use of Military and Civil Defence Assets 
in Disaster Relief held in Oslo in January 1994, and which 
also did not replicate the spirit of other instruments, par-
ticularly certain General Assembly resolutions. Perhaps a 
second paragraph might be added to draft article 13, to 
read: “Foreign military and civil defence assets should 
be requested only where there is no comparable civil-
ian alternative and only when the use of military or civil 
defence assets can meet a critical humanitarian need.” In 
any case, the most important thing was to ensure that dis-
aster relief was not impeded by bureaucratic rules. It was 
not easy to see, for example, how it would be helpful to 
force the United States of America not to use its military 
aircraft for humanitarian assistance – even if the recipient 
State had asked it to – unless it was certain that no civilian 
transport aircraft were available.

57. With regard to draft article 5, although the Spe-
cial Rapporteur viewed it as a “signal achievement of 
the Commission”, he agreed with the representatives of 
Ireland that human dignity was an overarching principle 
that would be better dealt with in a preamble, as had been 
decided during the drafting of the International Covenant 
on Civil and Political Rights. The preamble to the Cov-
enant recognized “the inherent dignity … of all members 
of the human family”, and that broad principle then ani-
mated the operational rules of the Covenant, but there was 
no general obligation to protect “the inherent dignity of 
the human person” because the concept was too vague 
and uncertain to operationalize. Draft article 5 should 
therefore be moved into the preamble, where reference 
could also be made to persons affected by disasters, as 
suggested by Mr. Forteau, while retaining draft article 6, 
which acknowledged the need to respect the human rights 
of persons affected by disasters.

58. With respect to draft article 6, he did not support the 
insertion of the terms “protection and fulfillment” into the 
text. The Special Rapporteur asserted that such language 
would place the draft article in conformance with inter-
national human rights law, but such terms did not appear 
in the major human rights treaties, such as the aforemen-
tioned Covenant, not to mention the fact that recent pro-
jects of the Commission itself, such as the draft articles 
on the expulsion of aliens,19 referred only to “respect for 
their human rights”. It could be useful, though, to replace 

19 The draft articles on the expulsion of aliens adopted by the Com-
mission and the commentaries thereto are reproduced in ibid., pp. 22 
et seq., paras. 44–45.

the expression “their human rights” with “their rights held 
by virtue of international human rights law”, as proposed 
by Mr. Forteau.

59. With regard to draft article 7, numerous States and 
the IFRC had expressed concerns with some of the prin-
ciples included therein, such as “neutrality” and “non-dis-
crimination”. Although the Special Rapporteur had noted 
those concerns in his eighth report, he was not proposing 
to remove any principles, but rather to add more of them, 
specifically a “no harm” principle and an “independence” 
principle, the inclusion of which had been advocated by 
the Nordic States and the European Union, respectively. 
He had no idea what those “principles” meant in that con-
text, as the Special Rapporteur had not explained them 
further, such as by reference to treaties, State practice, or 
jurisprudence. What did “no harm” mean? To whom or to 
what did it apply? Presumably relief operations required 
tearing down unstable structures in the aftermath of an 
earthquake or killing livestock infected with viruses in the 
aftermath of a cyclone, so in some sense “harm” was done 
to property and even to life. As for the principle of inde-
pendence, to what did it refer? Again, whom did it apply 
to? And how could such a principle be defended when 
various draft articles referred to the concept of “coopera-
tion”? Adding such principles, without at least explaining 
them, would only sow confusion, and he did not therefore 
favour doing so at that stage.

60. With regard to draft article 8, he supported the Spe-
cial Rapporteur’s proposal to change how the text referred 
to certain actors. He noted that many States had expressed 
concern about the title of the draft article, arguing that the 
“duty” to cooperate did not exist under international law. 
For example, Greece had noted that the use of mandatory 
language in the form of “shall” indicated the existence of 
a duty that was not supported by State practice, in which 
respect the Nordic States and Austria had also expressed 
concern. The Russian Federation had stated that the duty 
in the draft article was not a well-established principle of 
international law. The United Kingdom of Great Britain 
and Northern Ireland had expressed the view that using 
the term “duty” was at odds with the essentially volun-
tary nature of the principle of cooperation. The Special 
Rapporteur discussed those concerns in his eighth report, 
but viewed the 1970 Declaration on Principles of Interna-
tional Law concerning Friendly Relations and Coopera-
tion among States in accordance with the Charter of the 
United Nations20 as a sufficient legal basis upon which 
to introduce such a duty, and he therefore recommended 
no changes. While that Declaration could be understood 
as referring to a legal duty of inter-State cooperation, it 
could not be viewed as establishing a legal duty for States 
to cooperate with international organizations or non-State 
actors, as envisaged in draft article 8. The problem might 
be minimized by replacing “shall” with “should” or, if 
“shall” were to be retained, by indicating in the commen-
tary that this was progressive development of the law. 
Further, the title of the draft article should be changed to 
read “Cooperation in the event of a disaster”, and consid-
eration should be given to incorporating draft article 10 
into draft article 8.

20 General Assembly resolution 2625 (XXV) of 24 October 1970, 
annex.
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61. With respect to draft article 11, again the term 
“duty” had elicited negative reactions from many States, 
which disputed that international law obliged States to 
reduce the risk of disasters. France, the Islamic Repub-
lic of Iran, the Republic of Korea and the United States 
had expressed the view that there was no general obli-
gation under international law to take measures to pre-
vent, mitigate and prepare for disasters, while Austria had 
asserted that the issue exceeded the original mandate of 
the protection of persons in the event of disasters. Other 
States, such as Australia and South Africa, had questioned 
whether States had the capacity or resources to take such 
measures, leading the Russian Federation to propose that 
a qualifier of “within their capabilities” be added and that 
the entire provision be framed as a “recommendation”,21 
a proposal that he considered to have some merit. That 
might be done by replacing the term “shall” with “should” 
or by redrafting paragraph 1 simply to read: “As neces-
sary and appropriate, each State shall pursue disaster risk 
reduction measures.” Like Mr. Forteau, he did not favour 
the Special Rapporteur’s proposal to insert the phrase “the 
creation of new risk and reduce existing risk” in para-
graph 1, as that was unnecessary and confusing.

62. With respect to draft article 12, some States had dis-
puted that there was a “duty” to accept assistance. The 
Islamic Republic of Iran had expressed the view that it 
was not an “internationally wrongful act” for a State to 
refuse international aid.22 The Russian Federation had 
maintained that, while a State had a responsibility to take 
measures to ensure the protection of persons on its ter-
ritory, it did not have a legal obligation to do so. There, 
too, the term “should” might be used, or perhaps “shall” 
but with an indication in the commentary that this was 
progressive development of the law. But it did not really 
seem sensible to replace “role” with “responsibility”, as 
suggested by Mr. Forteau, as the term “role” had been 
carefully chosen and reflected exactly what the draft arti-
cle was intended to mean.

63. With respect to draft article 13, numerous States, 
including Austria, France, Indonesia, Malaysia, the Rus-
sian Federation and the United Kingdom, had all expressed 
the view that there was no duty under international law to 
accept assistance. Some, such as Austria, Poland and the 
Russian Federation, had enquired what the consequences 
of a breach of that duty would be. China had suggested 
that the Commission should avoid the term “duty”, and 
the Islamic Republic of Iran had suggested rephrasing the 
draft article using the word “should”. To get around that 
difficulty, the Special Rapporteur proposed specifying at 
the beginning of the draft article that the duty was only 
triggered if the affected State “determines that a disas-
ter exceeds its national response capacity”. He himself 
considered that adding that phrase did nothing to change 
the fact that there was probably no such duty under inter-
national law, not to mention the fact that the Special 
Rapporteur’s proposal might have the perverse effect of 
discouraging affected States from asking for help, so as 
to avoid triggering any such “duty”. Perhaps the Commis-
sion should simply replace the words “has the duty to” 
with “should” or “shall” but identify in the commentary 

21 A/C.6/69/SR.19, para. 105.
22 A/C.6/65/SR.24, para. 36.

that this was progressive development of the law. He took 
note, in that regard, of the comment made by Mr. Park, 
who considered the provision lex ferenda. He also pro-
posed changing the title of the draft article to read: “Pur-
suit of external assistance by the affected State”.

64. With respect to draft article 14, many States had 
questioned both what “consent” required in paragraph 1 
and what “arbitrarily” meant in paragraph 2. 

65. With regard to paragraph 1, it was understood that the 
notion of consent did not mean that some type of express, 
written consent was needed from a Government every time 
others (including NGOs) engaged in disaster relief activi-
ties. Simply issuing visas to medical personnel from Doc-
tors Without Borders, for example, presumably constituted 
the necessary “consent” within the meaning of paragraph 1. 
It might be useful to make that clear in the commentary.

66. As for paragraph 2, several States had rejected 
the idea that there was a legal obligation under custom-
ary international law not to deny aid arbitrarily. Other 
States had sought additional clarification on the meaning 
of “arbitrariness” and who would determine whether a 
State’s decision to withhold aid was arbitrary. Still others 
had worried that if consent was withheld arbitrarily, then 
the draft article might be read as allowing other States 
to act without consent, or at least to pass judgment on 
the affected State. One might add that there was a ten-
sion with the new wording for draft article 19 proposed 
by the Special Rapporteur, which would refer to a right 
of the affected State “to terminate external assistance at 
any time”, without reference to a standard of arbitrari-
ness. For reasons such as that, some States had proposed 
changing the language in draft article 14 from “shall not” 
to “should not”, while others had suggested that the draft 
article should in some fashion be expressed as a political 
or moral recommendation. It would be a good idea for the 
Drafting Committee to consider the various proposals, or 
at least to address the issue in the commentary.

67. With respect to draft article 16, he expressed sup-
port for the amendments proposed by the Special Rappor-
teur, precisely because moving away from the language of 
“rights” and “duties” was more likely to encourage desir-
able behaviour. It would be for the Drafting Committee to 
decide whether it would be better to say “may offer assis-
tance” rather than “may address an offer of assistance”.

68. With respect to draft article 21, numerous States 
and organizations, such as Austria, Mongolia, Switzer-
land, the European Union and the International Com-
mittee of the Red Cross (ICRC), had noted an apparent 
conflict between the text of the draft article and its com-
mentary. In its current wording, the draft article excluded 
armed conflict entirely from the scope of the draft arti-
cles, while the commentary stated that there were some 
“complex emergencies” where both the draft articles and 
international humanitarian law could apply. The Special 
Rapporteur recommended modifying draft article 21 to 
be a “without prejudice” clause, but then it would not 
be needed at all, as it would duplicate draft article 20. 
Moreover, it could be incorrect to say simply that the draft 
articles were “without prejudice” to international humani-
tarian law. Although sometimes the rights and duties of 
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a belligerent under international humanitarian law were 
less than what appeared in the draft articles, and some-
times they were greater, there was an undeniable over-
lap and sometimes conflict between the two sets of rules. 
When conflicts arose, a simple “without prejudice” provi-
sion left it unclear which set of rules applied, as it created 
no hierarchy. If the intention was for the draft articles not 
to apply when there was overlap or a conflict between the 
two sets of rules, then perhaps draft article 21 should be 
left in its current form. Many States (Austria, Colombia, 
Cuba, Greece, India, Israel, Mongolia, the Netherlands, 
the Nordic States, Poland, the Russian Federation, Spain, 
Sri Lanka, Thailand and the United States) had spoken 
in favour of this. The ICRC had also considered the cur-
rent wording satisfactory and felt that overlaps should 
not be created between the draft articles and international 
humanitarian law. Similarly, the IFRC had asserted that 
the draft articles should not apply in situations of armed 
conflict, as doing so could inadvertently undermine the 
protection offered by international humanitarian law.

69. If, despite those concerns, the intention was that the 
draft articles might displace international humanitarian 
law when there was overlap or a conflict between the two 
sets of rules, the implications of doing so should be con-
sidered. Treaties on the law of armed conflict contained 
many provisions that set out in detail the rights and duties 
of belligerents, particularly with respect to relief activi-
ties, including consignments of medical supplies, food 
and clothing, cooperation with national Red Cross and 
other societies, and treatment of relief personnel. Those 
rules of international humanitarian law were much more 
detailed and specific than the draft articles. Was it sensi-
ble, for instance, to give precedence to the application of 
draft article 7, when article 70 of the Protocol additional 
to the Geneva Conventions of 12 August 1949, and relat-
ing to the protection of victims of international armed 
conflicts (Protocol I) was much more comprehensive and 
detailed? One referred only to the principle of “non-dis-
crimination” in disaster relief, while the other specified 
that, when distributing “relief consignments, priority shall 
be given to those persons, such as children, expectant 
mothers, maternity cases and nursing mothers” (art. 70, 
para. 1). And over what aspects of articles 23, 55, 59 to 63 
and 109 to 111 of the Geneva Convention relative to the 
Protection of Civilian Persons in Time of War (Conven-
tion IV), of articles 69 to 71 to Protocol I, or of article 18 
of the Protocol Additional to the Geneva Conventions of 
12 August 1949, and relating to the protection of victims 
of non-international armed conflicts (Protocol II), would 
the draft articles take precedence?

70. Many Governments would not be happy to see the 
Commission rewriting the rules of international humani-
tarian law that applied to armed conflicts. Austria had said 
it should not do so. Switzerland had warned that adding 
another set of rules would allow a belligerent to choose 
whichever set it preferred. OCHA had also expressed 
concern, suggesting that the Commission should make 
clear that the draft articles only applied where interna-
tional humanitarian law did not address the specific dis-
aster-related issue. The European Union had expressed a 
similar view, although it had said that the matter could be 
addressed in the commentary. In his view, however, the 
issue was too important to be relegated to the commentary.

71. On the assumption that the Commission was not 
trying to alter international humanitarian law, it would 
perhaps be sufficient to leave draft article 21 unaltered 
or to amend it to read: “The present draft articles do not 
affect the rights and obligations of States in situations of 
armed conflict.” Such an approach was in accord with the 
views expressed by most States and organizations and 
with other existing treaties, such as in the area of aviation 
and the law of the sea. Further, if it was agreed that inter-
national humanitarian law served as the lex specialis in 
that context, then it was important to say so clearly in the 
commentary, otherwise it would simply sow confusion, to 
the detriment of those the Commission sought to assist.

72. Mr. KITTICHAISAREE recalled that, during the 
Drafting Committee’s debates on the protection of the 
environment in relation to armed conflict, it had been 
decided to replace “international humanitarian law” with 
“law of armed conflicts” to reflect the Commission’s prac-
tice on the topic of the effects of armed conflicts on trea-
ties.23 In that case, the Commission had established that 
there was a distinction between the law of armed conflicts 
and international humanitarian law, and had considered 
that international humanitarian law was an area of the law 
of armed conflicts; hence it was preferable to use the term 
“law of armed conflicts” in its work. However, the term 
“international humanitarian law” was the one used in the 
eighth report of the Special Rapporteur, without objec-
tion. Clarification was therefore needed on that point, 
and, as far as possible, a degree of consistency should be 
ensured in the work of the Commission.

The meeting rose at 11.50 a.m.
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Tribute to the memory of Boutros Boutros-Ghali, 
former Secretary-General of the United Nations 
(concluded )*

1. The CHAIRPERSON said that the 3293rd meet-
ing of the Commission was dedicated to the memory of 

* Resumed from the 3291st meeting.
23 See Yearbook … 2015, vol. I, 3281st meeting, pp. 286–287, 

para. 8.




