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79. Accordingly, paragraph 1 dealt with the relation-
ship between the draft articles and other rules of interna-
tional law, such as existing treaties dealing with disaster 
response or disaster risk reduction. The Drafting Com-
mittee had adopted substantially the same approach as 
that taken on first reading in draft article 20, in that it had 
agreed to depict the relationship in the form of a “with-
out prejudice” clause. However, it had simplified the text, 
replacing the phrase “special or other rules of interna-
tional law applicable in the event of disasters”, adopted 
on first reading, with the phrase “other applicable rules of 
international law”, which covered both regional and bilat-
eral treaties applicable to the protection of persons in the 
event of disasters. The wording was intentionally flexible, 
without referring to other rules as being “special” in rela-
tion to the draft articles, since that designation depended 
on their content.

80. Paragraph 2 dealt with the specific question of the 
relationship with the rules of international humanitar-
ian law. The Commission would perhaps recall that the 
issue had been discussed extensively in the comments and 
observations received. Draft article 21 of the text adopted 
on first reading had excluded the application of the draft 
articles to the extent that the rules of international law 
applied. In response to the comments and suggestions 
made, the Special Rapporteur, in his eighth report, had 
proposed depicting the relationship in the form of a “with-
out prejudice” clause, as had been done with the relation-
ship to other applicable rules. In his revised proposal, 
he had suggested presenting the rules of international 
humanitarian law as a subcategory of special rules of 
international law in a general “without prejudice” clause.

81. However, the Drafting Committee had decided to 
retain, in substance, the approach taken on first reading, 
namely indicating the relationship between the draft articles 
and the rules of international humanitarian law, as opposed 
to providing a simple saving clause. It had drawn inspira-
tion from article 55 of the 2001 articles on the responsibil-
ity of States for internationally wrongful acts262 in depicting 
the relationship with the rules of international humanitarian 
law in the formulation “do not apply to the extent that the 
response to a disaster is governed” by such rules. Based on 
that outcome, the draft articles could conceivably apply in 
the context of armed conflict, to the extent that the rules of 
international humanitarian law did not apply. That would 
also enable the parallel application of the draft articles in 
the context of complex emergencies. The commentary and 
the text of the draft article would be aligned, and a refer-
ence to the position taken in draft article 18 would also be 
included in the commentary on the definition of “disaster” 
set forth in draft article 3 (a) in order to further delineate the 
scope of application of that provision.

82. The Drafting Committee had not included a refer-
ence to disaster risk reduction in paragraph 2, since risk 
reduction measures were taken, by definition, in advance 
of the onset of a disaster, and would not involve recourse 
to the rules of international humanitarian law.

262 The draft articles on the responsibility of States for interna-
tionally wrongful acts and the commentaries thereto are reproduced 
in Yearbook … 2001, vol. II (Part Two) and corrigendum, pp. 26 
et seq., paras. 76–77. See also General Assembly resolution 56/83 of 
12 December 2001, annex.

83. The title of draft article 18, “Relationship to other 
rules of international law”, was that adopted on first read-
ing, on the understanding that the reference to “other rules” 
included the application of the principle of lex specialis.

84. In conclusion, he said that the Drafting Committee 
recommended to the Commission the adoption on second 
reading of the draft articles on the topic “Protection of 
persons in the event of disasters”.

85. The CHAIRPERSON invited the Commission to 
adopt on second reading the titles and texts of the draft 
articles on the protection of persons in the event of disas-
ters, as contained in document A/CN.4/L.871.

86. Ms. JACOBSSON said that she regretted that draft 
article 6 did not include a clear reference to a gender-
based approach, as she had requested in plenary. She had 
noted that it would be mentioned in the commentary.

87. Mr. KITTICHAISAREE said that, while he was 
not opposed to the adoption of draft article 13, he wished 
to put on record that the expression “whenever possi-
ble” meant “as appropriate” or “where appropriate”. An 
affected State could refuse to respond to an offer of assis-
tance from a State it regarded as an enemy, since relations 
between the two States could worsen if the affected State 
was obliged to respond and had to refuse the offer from 
the other State.

Draft articles 1 to 18

Draft articles 1 to 18 were adopted.

88. The CHAIRPERSON said that he took it that the 
Commission wished to adopt on second reading the titles 
and texts of the draft articles on the protection of persons 
in the event of disasters, as contained in document A/
CN.4/L.871.

The draft articles on the protection of persons in the 
event of disasters, contained in document A/CN.4/L.871, 
as a whole, were adopted.

89. The CHAIRPERSON said that it was his under-
standing that the Special Rapporteur would prepare 
commentaries to the draft articles, for inclusion in the 
Commission’s report to the General Assembly on the 
work of its sixty-eighth session.

The meeting rose at 11.30 a.m.
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Protection of the atmosphere (continued )*  

(A/CN.4/689, Part II, sect. A, A/CN.4/692, A/CN.4/L.875)

[Agenda item 8]

third report of the speciAl rApporteur (concluded )*

1. The CHAIRPERSON invited the Commission to 
resume its consideration of the third report of the Special 
Rapporteur on the topic of protection of the atmosphere 
(A/CN.4/692).

2. Mr. NIEHAUS said that he wished to thank the Spe-
cial Rapporteur for his third report and for organizing the 
meeting with experts at the beginning of the session, which 
had helped to enlighten members on various aspects of 
a highly important subject, including the urgent need for 
effective international action to stop atmospheric pollution. 
Those who argued that the atmosphere had always existed 
and would always continue to exist were doubtless right, 
but the atmosphere had originally existed as a source of 
life, whereas now, as a result of human activity, it was on 
the way to becoming a reservoir of substances that would 
lead to the eradication of life on earth. Against such a 
background, the Special Rapporteur’s efforts to find solu-
tions that were acceptable to all and commensurate with 
the gravity of the situation took on particular importance. 
Mr. Murase had been working on the topic with skill, flex-
ibility and humility for several years, in particular since his 
appointment as Special Rapporteur in 2013. 

3. Strong opposition from certain members of the 
Commission, for reasons difficult to fathom, had 
made it necessary to impose restrictions, set out in an 
“understanding”,263 on how work on the topic would pro-
ceed, a situation which was very unusual. One of the main 
reasons for that opposition was the concern that the Com-
mission’s work should not interfere with ongoing politi-
cal negotiations. However, it was difficult to understand 
how a set of clear, objective, non-binding legal guide-
lines could conflict with political initiatives in the same 
area and having the same objectives. On the contrary, it 
might be assumed that those guidelines would support 
such negotiations. As Chairperson of the Commission at 
the time, he had been able to observe developments first-
hand; he did not agree, therefore, with the statement that 
had been made the previous week to the effect that those 
who had supported the inclusion of the topic in the Com-
mission’s programme of work had somehow been “black-
mailed” into accepting the conditions demanded. In fact, 
consensus had been achieved through a difficult but nec-
essary process of negotiation. Obviously, the right course 
of action would have been to agree to include the topic 
without any limitations and to decide on its content and 
format in the usual manner, but that had not been possible 

* Resumed from the 3308th meeting.
263 Yearbook … 2013, vol. II (Part Two), p. 78, para. 168.

owing to the uncompromising attitude of those who had 
been opposed to the topic’s inclusion. That was the back-
ground to the understanding that had been accepted by the 
Special Rapporteur and approved by all the members of 
the Commission who had been present at the time. It was 
a formal agreement which must, of course, be honoured, 
and the Special Rapporteur’s efforts to that end should 
be recognized. Nonetheless, the slightest comment in his 
reports that came even close to the limits agreed in 2013 
was met with strong criticism and attacks. Such an atti-
tude was unconstructive and detrimental to the work of 
the Commission. The Special Rapporteur’s flexibility and 
understanding of differing opinions should serve as an 
example to those who did not share his ideas and lead to 
an acceptance on their part that, in some instances, it was 
simply impossible to comply absolutely with the restric-
tions imposed by the 2013 understanding. That did not 
mean that the understanding should be abandoned, but 
rather that members should show the flexibility and objec-
tivity required in undertaking a scientific project. The 
third report might contain aspects that were unacceptable 
to some, but they could be highlighted without referring 
to the understanding.

4. Turning to the proposed texts, he said that the 
somewhat outdated term “developing countries”, which 
appeared in the fourth draft preambular paragraph, should 
be replaced with the words “many countries”. While the 
content of draft guideline 3 on the obligation of States 
to protect the atmosphere was excellent, he agreed with 
Mr. Forteau that the overly broad formulation of its provi-
sions made the guideline vague and deprived the obligation 
of its legal content. However, if the Special Rapporteur’s 
intention was to refer to the relevant obligations in sub-
sequent provisions, he could accept the guideline as it 
stood. Draft guideline 4 on environmental impact assess-
ments contained a very valuable analysis and a welcome 
reference to public participation. However, he considered 
the draft guideline’s formulation to be excessively broad, 
for the same reason as that he had given regarding draft 
guideline 3. Draft guideline 5 on the sustainable utiliza-
tion of the atmosphere addressed the crux of the problem, 
namely the finite nature of the atmosphere, something 
which was scientifically indisputable; the need to strike an 
appropriate balance between economic development and 
environmental protection, addressed in paragraph 2, was 
also a central issue. Draft guideline 6 on the equitable util- 
ization of the atmosphere, which contained an important 
reference to future generations, should address specific 
legal aspects rather than matters of a philosophical nature. 
Regarding draft guideline 7 on geoengineering, he agreed 
that, although geoengineering provided a series of very 
interesting possibilities for the future, the Commission 
should be cautious in dealing with a very new area that 
was still in its infancy. If it were to address that issue, it 
would have to do so in very general terms, with an empha-
sis on promoting research rather than on legal aspects; it 
might therefore be more appropriate at the current stage 
not to refer to the matter at all. However, if the majority of 
members considered it appropriate to include a provision 
to the effect that geoengineering activities should be con-
ducted with prudence and caution, he would not object. 

5. In conclusion, he recommended referring all the draft 
guidelines to the Drafting Committee.
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6. Mr. HASSOUNA said that he wished to commend 
the Special Rapporteur on his comprehensive, well-
argued and well-researched third report and his outreach 
efforts to promote and explain the project to Govern-
ments, organizations and academic institutions. In 2015, 
he had participated with the Special Rapporteur in the 
annual session of the Asian–African Legal Consultative 
Organization, at which the topic had aroused great inter-
est and received much support. The recent dialogue with 
experts had enhanced members’ understanding of the 
scientific and technical aspects of the topic, although the 
distinction between the scientific and legal approaches to 
the problem, which could sometimes result in misleading 
conclusions, must always be borne in mind.

7. Although a few States in the Sixth Committee con-
tinued to question the suitability of the topic and had 
even called for its withdrawal, he strongly believed that 
the Commission should continue its work on what was 
an important and timely subject, in line with the 2013 
understanding, which had been agreed upon by the entire 
Commission. Much had been said at the current session 
about the terms of that understanding; those in favour of 
pursuing the topic and those who had doubts about its 
suitability had expressed differing views as to whether 
the understanding had been fully adhered to in the third 
report. In his view, the Commission should continue to 
adopt a positive and balanced approach based on identi-
fying the existing legal principles applicable to the pro-
tection of the atmosphere, while avoiding policy debates 
related to political negotiations on environmental issues. 
He was confident that the Commission could achieve that 
objective, as it had already succeeded at its previous ses-
sion in reaching agreement on the draft guidelines con-
tained in the second report.264 

8. Regarding the draft preamble, he was in favour 
of returning to the formulation “common concern of 
humankind” instead of “pressing concern of the inter-
national community as a whole”, which did not carry 
the same connotation of a shared responsibility for the 
protection of the atmosphere. The concept of common 
concern of humankind had already been included in 
the United Nations Framework Convention on Climate 
Change, the Convention on biological diversity and, more 
recently, in the preamble to the 2015 Paris Agreement 
under the United Nations Framework Convention on Cli-
mate Change. While that Agreement addressed a different 
topic from the one the Commission was dealing with, it 
reinforced the proposition that the international commu-
nity had accepted the notion of “common concern”.

9. In the draft preamble, the Special Rapporteur pro-
posed adding a paragraph on the need to take into account 
the special situation of developing countries, an idea 
which was closely related to the concept of common 
but differentiated responsibilities enshrined in the Rio 
Declaration on Environment and Development265 and 
the United Nations Framework Convention on Climate 
Change. The Paris Agreement under the United Nations 

264 Yearbook … 2015, vol. II (Part One), document A/CN.4/681.
265 Report of the United Nations Conference on Environment and 

Development, Rio de Janeiro, 3–14 June 1992, vol. I: Resolutions 
adopted by the Conference (United Nations publication, Sales No. 
E.93.I.8 and corrigendum), resolution I, annex I.

Framework Convention on Climate Change expressly 
referred to “the principle of common but differentiated 
responsibilities” and stated that developed countries were 
to bear the brunt of the burden in reducing greenhouse 
gas emissions, while developing countries were encour-
aged to increase their reduction efforts. The rationale for 
applying that principle in environmental agreements was 
that the greatest impacts of climate change were mostly 
felt by developing countries, while the greatest per capita 
greenhouse gas emissions were concentrated in devel-
oped countries. Thus, under the Paris Agreement under 
the United Nations Framework Convention on Climate 
Change, a State’s obligation to help solve the issue of 
climate change was directly linked to its contribution to 
the problem in the first place. However, under the current 
draft guidelines, the response to atmospheric issues did 
not relate directly to how much States had damaged the 
atmosphere, but rather focused on regulating their future 
collective use thereof, whether they were developed or 
developing States. The Commission should consider 
adopting the Paris Agreement under the United Nations 
Framework Convention on Climate Change as terms of 
reference for its work on the topic, since its principles had 
been endorsed by a very large number of States. Article 2, 
paragraph 2, of the Agreement provided that it was to be 
implemented in accordance with the principles of equity 
and “common but differentiated responsibilities and 
respective capabilities, in the light of different national 
circumstances”, which reflected a more individualistic 
approach to that principle. Perhaps the draft guidelines 
could include a similar standard, based on States’ indi-
vidual capacity for implementation. 

10. With regard to draft guideline 3, the Special Rappor-
teur had attempted to reflect a narrower perspective of the 
general obligation of States to protect the atmosphere than 
that contained in the second report. It was not clear from 
subparagraph (a) whose “atmospheric pollution” States 
were expected to prevent – pollution emanating from their 
own territory or that produced by any State. The expres-
sion “[a]ppropriate measures” in both subparagraphs (a) 
and (b) should be elaborated upon in order to clarify the 
standard to be used. The “measures of due diligence” in 
subparagraph (a) could also be referred to in subpara-
graph (b). A sentence to read: “A State may be deemed to 
have failed in its duty of due diligence only if it knew or 
ought to have known that the particular activities would 
cause significant harm to other States” should be added, 
along with an explanatory commentary on when a State 
“ought to have known” of such harm. It should be men-
tioned in subparagraphs (a) and (b) that the requirements 
were to be applied in accordance with the draft guidelines, 
as well as the relevant rules of international law and con-
ventions, respectively. 

11. The obligation to assess environmental impact, as 
currently formulated in draft guideline 4, seemed overly 
broad. The obligation should not apply to all activities, 
but only to planned activities and those that caused sig-
nificant harm to the environment. Mention could also be 
made of a threshold requirement for triggering the envi-
ronmental impact assessment. A definition of “environ-
mental impact assessment” should be provided either in 
draft guideline 1 on the use of terms or in the commentary 
to draft guideline 4. The commentaries could also explain 
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which relevant actors were to be taken into account in the 
“broad public participation” process mentioned in draft 
guideline 4. Since multilateral financial institutions often 
provided for their own environmental impact assessment 
procedures, reference should be made in the commentar-
ies that guideline 4 was without prejudice to additional 
requirements imposed by such institutions. 

12. With regard to draft guideline 5 on the sustainable 
utilization of the atmosphere, the “finite” nature of the 
atmosphere should be explained, since it remained sci-
entifically and legally somewhat controversial. The Spe-
cial Rapporteur might add language from his third report, 
namely that “the atmosphere is a limited resource with 
limited assimilation capacity”. It should be clarified that 
“utilization” of the atmosphere referred to the “use of the 
atmosphere” or “activities conducted in the atmosphere”. 
The adjective “sustainable” should be defined in the com-
mentary to draft guideline 5; similar language to that of 
the World Commission on Environment and Development 
cited in paragraph 71 of the third report could be used, 
namely, “Sustainable development is development that 
meets the needs of the present without compromising the 
ability of future generations to meet their own needs”.266 

13. Draft guideline 6 on the equitable utilization of the 
atmosphere was based on the principle of equity, which 
in the current context addressed both distributive justice 
in allocating resources and distributive justice in allocat-
ing burdens. The Commission had already referred to the 
principle in several of its projects and could therefore 
rely on the terminology of the 1994 draft articles on the 
law of the non-navigational uses of international water-
courses267 – “principle of equitable and reasonable utiliza-
tion” – rather than simply “principle of equity”. Since the 
principle of equity in draft guideline 6 was of a broad and 
undefined character, it should be carefully explained in 
the commentaries. In particular, mention should be made 
of how States were to balance the “needs of the present” 
and those of “future generations” and to find and apply an 
“equitable global balance”. The factors to be taken into 
account in order to achieve an equitable balance of inter-
ests set forth in the 2001 draft articles on prevention of 
transboundary harm from hazardous activities268 should 
be included in the commentaries so as to provide clearer 
guidance to States. 

14. With regard to draft guideline 7 on geoengineering, 
the term “existing international law” should be replaced 
with “applicable international law”. However, since geo-
engineering was still a new concept in relation to which 
international norms and legal rules had not yet been 
developed, he agreed with others that, at the current stage, 
it would be inappropriate to address it within the scope 

266 World Commission on Environment and Development, Our 
Common Future, Oxford/New York, Oxford University Press, 1987, 
p. 43.

267 The draft articles on the law of the non-navigational uses of inter-
national watercourses adopted by the Commission and the commen-
taries thereto are reproduced in Yearbook … 1994, vol. II (Part Two), 
pp. 89 et seq., para. 222.

268 The draft articles on prevention of transboundary harm from haz-
ardous activities and allocation of loss in the case of such harm and 
the commentaries thereto adopted by the Commission at its fifty-third 
session are reproduced in Yearbook … 2001, vol. II (Part Two) and cor-
rigendum, pp. 146 et seq., paras. 97–98. See also General Assembly 
resolution 62/68 of 6 December 2007, annex.

of the draft guidelines. It might be sufficient to refer in 
the commentaries to the existence of such activities and 
potential scientific and legal developments. 

15. Regarding the future programme of work, as the 
Special Rapporteur proposed dealing with the question 
of the interrelationship of the law of the atmosphere with 
other fields of international law, such as the law of the 
sea and international human rights law, perhaps informal 
meetings could be arranged between the Commission 
and experts in those fields in order to enhance members’ 
knowledge and the quality of subsequent debates. He 
agreed with others that a dispute settlement clause would 
not be appropriate in the context of draft guidelines. 

16. In conclusion, he recommended referring the draft 
guidelines, with the exception of draft guideline 7, to the 
Drafting Committee. 

Mr. Nolte, First Vice-Chairperson, took the Chair.

17. Mr. McRAE said that he wished to commend the 
Special Rapporteur on his third report, his creative 
attempts to provide a workable framework of guidelines 
and his dedication to educating himself and the Commis-
sion members on the scientific aspects of the topic.

18. On the issue of the “common concern of human-
kind”, the Special Rapporteur had pointed out that, 
although the expression had been rejected by the Com-
mission at the previous session, its use had been endorsed 
at the 2015 Conference of the Parties serving as the meet-
ing of the Parties to the Paris Agreement. Some members 
had argued that the Commission should therefore reverse 
its decision, while others had drawn a distinction between 
the climate change context of the Paris Agreement under 
the United Nations Framework Convention on Climate 
Change and the Commission’s topic of protection of the 
atmosphere. It had further been pointed out that a number 
of States in the Sixth Committee had endorsed the Com-
mission’s decision not to use the expression. The diver-
gence between what had been said in the Sixth Committee 
and what had been done at the Paris Conference probably 
showed nothing more than that the delegates in the two 
forums were not the same and did not share the same per-
spective. The fact that different parts of government might 
hold different views was not an unusual phenomenon; too 
much should not be read into it. The lesson he had drawn 
from the use of the term “common concern of humankind” 
in the Paris Agreement under the United Nations Frame-
work Convention on Climate Change was that it had been 
a mistake for the Commission to allow its actions to be 
guided by what it believed Governments wanted. It had 
rejected the term because it had been argued that States 
no longer wished to use it, even though there had been 
no real evidence for that apart from the fact of non-use. 
The Commission had been prepared to second-guess 
States and adopt the conservative approach it believed 
they wanted, which had turned out to be wrong. States 
had been much more radical in Paris than the Commission 
had been prepared to be – a rather disturbing role reversal. 
If the Commission were now to reinsert the term “com-
mon concern of humankind”, States might well decide, 
for whatever reason, not to use it at the next environmen-
tal conference. Where would that leave the Commission? 
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The Paris Agreement under the United Nations Frame-
work Convention on Climate Change had provided a les-
son on how the Commission should act in the future, not 
guidance as to what it should do now. There might well be 
good reasons for reinserting the expression, but the Com-
mission should not do so solely on the basis of its inclu-
sion in the Paris Agreement under the United Nations 
Framework Convention on Climate Change. His concern 
about second-guessing Governments also applied to the 
way in which the views expressed in the Sixth Commit-
tee were used in the Commission’s debates. There was a 
developing practice of citing what had been said in the 
Sixth Committee as if what Governments said should be 
decisive. Although an important ingredient in the Com-
mission’s consideration of a topic, the views expressed 
in the Sixth Committee did not generally give clear guid-
ance; ultimately, it was for the Commission to decide on 
issues based on its independent expertise. After all, while 
it reported to the General Assembly, the Commission was 
not a subcommittee of the Sixth Committee. 

19. With regard to the 2013 understanding, there 
appeared to be widely divergent views about the circum-
stances of its adoption – although it had been adopted by 
the Commission under its normal practice of decision-
making by consensus – and whether the Special Rap-
porteur’s third report violated what had been agreed. The 
understanding was a decision of the Commission on the 
scope of the topic, not some kind of constitutional docu-
ment and, as such, the Commission could choose whether 
it wished to modify it. The Commission in its new com-
position would have to decide whether to continue on the 
basis of the understanding or whether it wished to define 
the scope of the topic differently. How the understanding 
was interpreted and whether it had been complied with 
was ultimately a decision for the Commission. The Spe-
cial Rapporteur did not speak on behalf of the Commis-
sion, but merely provided the raw material on the basis of 
which the Commission decided what it wished to endorse. 
If members of the Commission disagreed for whatever 
reason with what the Special Rapporteur had proposed, 
there was an opportunity for them to do so in the plenary 
debate or in the Drafting Committee and during the final 
adoption of the draft articles or guidelines. 

20. It was therefore not productive for members to 
engage in a debate on the consistency or inconsistency 
of the Special Rapporteur’s reports with the 2013 under-
standing or, for that matter, to ask the Special Rapporteur 
to affirm that he was following that understanding. Spe-
cifically, it was unproductive to debate whether the refer-
ence to precaution in the third report violated the 2013 
understanding. As had been pointed out in the debate, 
it was difficult to cover prevention without mentioning 
precaution. In any event, the Special Rapporteur had not 
included the concept of precaution in either the proposed 
preambular paragraph or the draft guidelines and had in 
fact stated that the precautionary principle was not rec-
ognized as customary international law. Regardless of 
the 2013 understanding, it was clear that the Commission 
had from the outset precluded the inclusion of the pre-
cautionary principle in its work on the topic and, unless 
it changed its mind, the Commission could not adopt a 
guideline that related to it. Ultimately, it was for the Com-
mission to decide on the way that the 2013 understanding 

was to be applied. Castigating the Special Rapporteur 
for his reference to precaution on the basis of individual 
members’ interpretations of the understanding ignored the 
real impact of that understanding and was not a profitable 
use of the Commission’s time.

21. Recalling the recently revived debate over the dif-
ference between draft guidelines and draft articles, he 
said that the Commission did not have a consistent or 
coherent view of the consequences of a decision to pre-
pare draft articles as opposed to draft guidelines, draft 
conclusions or draft principles. However, whatever the 
topic, the Commission’s task remained the progressive 
development of international law and its codification and 
it should strive to accomplish that task by identifying the 
established international law on a given topic, the direc-
tion in which the law was developing and the principles 
or rules that were relevant to the particular issues within 
the scope of the Commission’s work. In most of its work, 
the Commission did not, and realistically could not, estab-
lish clear-cut standards for broad application. In his third 
report, the Special Rapporteur had set out to do precisely 
what the Commission expected of him – to identify the 
principles of international environmental law that applied 
to the atmosphere whether by way of treaty or customary 
international law – and where nothing directly applicable 
existed, he had reasoned by analogy. In many respects, 
the protection of the atmosphere was a new topic, dealt 
with in part or collaterally in some agreements, but never 
directly or as a whole; it was also a complex topic, requir-
ing some understanding of a phenomenon that was gener-
ally known but not necessarily in the sense that scientists 
understood it.

22. Turning to the individual proposals of the Special 
Rapporteur, he said that, while he understood the politi-
cal value of the proposed preambular provision in a bind-
ing convention, he did not consider it as a matter that fell 
within the particular expertise of the Commission in rec-
ommending a series of guidelines. The provision did not 
result from the Commission’s legal analysis, particularly 
as the Commission had decided not to deal with the ques-
tion of common but differentiated treatment, and it had 
not analysed the legal implications of a provision on the 
special situation of developing countries for the protec-
tion of the atmosphere. Therefore, although the provision 
was in a sense impossible to disagree with, its inclusion 
was to some extent gratuitous. That said, he did not object 
to the principle per se and would not object to the inclu-
sion of a reference thereto if that was the consensus.

23. It was difficult to disagree on principle with the ideas 
behind the draft guidelines. Yet, as many members had 
noted, the wording of the draft guidelines was often so gen-
eral as to make their objective and the means for achiev-
ing it unclear. He proposed that the Special Rapporteur 
improve the language to facilitate the work of the Draft-
ing Committee. In draft guideline 3, the fact that States 
should act to protect the atmosphere was almost axio- 
matic and whether that should be done by means of the 
verb “should” or by a specific reference to an obligation 
seemed to be a matter of personal choice. However, there 
should be a more specific link between the chapeau and 
subparagraphs thereunder. He proposed to reformulate the 
draft guideline as a single sentence, which would read: 
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“States have an obligation to protect the atmosphere by 
taking appropriate measures of due diligence to prevent 
atmospheric pollution and by taking appropriate meas-
ures to minimize the risk of atmospheric degradation.” 
The elaboration of the appropriate measures and the ref-
erence to relevant rules of international law and relevant 
conventions, which was somewhat unclear as set out in 
the guidelines, might be explained in the commentaries.

24. With regard to draft guideline 4, while there was 
no doubt that environmental impact assessments ought 
to be applied to activities that could cause harm to the 
atmosphere, the criteria for and timing of such an assess-
ment were not clear. Draft guideline 7 stated that envi-
ronmental impact assessments were required in the case 
of geoengineering activities; however, that was the only 
such reference within the draft guidelines. He did not 
support the wording “all necessary measures to ensure 
an appropriate environmental impact assessment”, as it 
did not provide much guidance to States; instead, he pro-
posed that the Drafting Committee opt for language such 
as that used by the International Court of Justice in the 
cases concerning Pulp Mills on the River Uruguay, Cer-
tain Activities Carried Out by Nicaragua in the Border 
Area (Costa Rica v. Nicaragua) and Construction of a 
Road in Costa Rica along the San Juan River (Nicaragua 
v. Costa Rica), in which it had referred to “significant 
adverse impact” and “significant harm”. Indeed, “appro-
priate measures” might be the right term, but “all neces-
sary measures” seemed quite indeterminate and would 
depend on the explanations, if any, given in the commen-
tary to the draft guideline.

25. In draft guidelines 5 and 6, the concept of utiliza-
tion did not seem wholly appropriate in the context of 
the atmosphere. On the other hand, the broader point that 
activities that had a negative impact on the atmosphere 
must be conducted in a way as to ensure sustainability 
could not be controverted; draft guideline 5 should be 
revised to reflect it accordingly. With regard to draft guide-
line 6, while activities that had an impact on the atmos-
phere should take account of future generations – that was 
simply another aspect of sustainability – and must involve 
notions of fairness and equality between States, it was not 
clear that a reference to the term “equity” alone provided 
sufficient guidance. Noting the reference in the report to 
the development of the notion of equity in the context of 
maritime boundary delimitation, he said that reliance on 
the notion of equity in that area had led to considerable 
confusion, and the invocation of equity and transparency 
by courts and tribunals had often masked considerable 
subjectivity. Therefore, the Drafting Committee should 
search for a better way to express the ideas of fairness and 
equality than a simple reference to “equity”.

26. With regard to draft guideline 7, he understood the 
concerns expressed by members to the effect that it was 
based on assumptions about science and technology that 
the Commission should not make and that it might inhibit 
future developments to prevent geoengineering activi-
ties because of a conclusion that such activities were in 
themselves harmful. He also understood the point made 
by Mr. Tladi that all the obligations set out in the draft 
guidelines should be applicable to geoengineering activi-
ties. There was, however, a broader issue: geoengineering 

was, in a sense, a surrogate for undertaking new activities 
that could have an impact on the atmosphere. It was not 
possible to ignore such future activities and he wondered 
whether the guideline might be generalized to cover all 
types of new activities, rather than just geoengineering, 
even if that one was currently the most prominent. The 
notion that caution and prudence should be exercised in 
respect of all new activities that could have a negative 
impact on the atmosphere should be maintained; a draft 
guideline that focused specifically on geoengineering was 
not useful in that regard. The commentaries could refer 
to geoengineering and other activities intended to mod-
ify atmospheric conditions as examples of a more gen-
eral phenomenon, and the draft guideline could focus on 
any other new activities that might affect the atmosphere. 
The Drafting Committee would also need to consider 
the scope and nature of the obligations of disclosure and 
transparency in draft guideline 7 as it stood, and their rela-
tionship to the obligations contained in draft guidelines 3 
and 4. The obligation to conduct a risk assessment would 
be better placed in draft guideline 4; moreover, it should 
be made clear that the relationship between any obliga-
tions set out in a revised draft guideline 7 should be read 
in accordance with draft guidelines 3 and 4.

27. In conclusion, he recommended referring all the 
draft guidelines to the Draft Committee and at the same 
time encouraged the Special Rapporteur to consider mak-
ing some revisions in the light of the Commission’s debate 
on the topic for consideration by the Drafting Committee.

28. Mr. HMOUD said that he agreed that the Commis-
sion should revisit the 2013 understanding, if necessary. 
Until such time, however, it was important to abide by 
the principles adopted. The Commission should there-
fore take a careful approach to issues such as the non-
interference with relevant political negotiations and the 
scope of the topic, including the precautionary principle. 
That was especially important with regard to draft guide-
line 2. Similarly, the question of revisiting the language 
regarding the concept of the “common concern of human-
kind” adopted at the Commission’s sixty-seventh session 
required serious consideration, given the potential politi-
cal repercussions.

29. The CHAIRPERSON said that he agreed that the 
Commission should observe its 2013 understanding until 
such time as it decided to change it. In any case, the Com-
mission’s debate on the protection of the atmosphere 
reflected members’ different interpretations of the under-
standing, including with respect to the Paris Agreement 
under the United Nations Framework Convention on Cli-
mate Change. He was confident that the Special Rappor-
teur would comment on such matters in his summing up 
of the debate and would not draw any undue conclusions.

30. Mr. VÁZQUEZ-BERMÚDEZ expressed apprecia-
tion for the Special Rapporteur’s excellent third report, 
which contained an in-depth analysis of the material rele-
vant to the topic as well as for his organization of a second 
dialogue with scientists, which had contributed usefully 
to the Commission’s work. He noted that the Sixth Com-
mittee had responded favourably overall to the Commis-
sion’s work on the topic thus far. He said that the Special 
Rapporteur’s task was far from easy, given not only the 
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complexities inherent in the topic, but also the need to 
hew to the Commission’s 2013 understanding. That was 
clearly not the Commission’s standard practice; its guid-
ance to any given Special Rapporteur was not typically 
given in advance, but rather on the basis of the Special 
Rapporteur’s proposals in his or her reports. Neverthe-
less, the Commission had adopted an understanding 
for the current topic and the Special Rapporteur must 
endeavour to heed it. So far he had succeeded in doing 
so, even to the extent of incorporating the elements of the 
understanding in the draft preamble and draft guidelines 
on the topic. Once the draft guidelines had been adopted 
on second reading, the draft preamble would need to be 
revised, since it would no longer make sense, for instance, 
to include a reference to the requirement of the Commis-
sion’s work to proceed in a manner so as not to interfere 
with relevant political negotiations, as set out in the 2013 
understanding. That said, the decision not to include in 
the draft guidelines references to, for instance, the con-
cept of “common but differentiated responsibilities” and 
the precautionary principle, had been taken, not on the 
grounds that they had not attained the status of a prin-
ciple of international law or that they were irrelevant to 
the topic, but because the Commission had decided not to 
deal with them in the context of the topic, in line with the 
2013 understanding. He supported the proposed fourth 
draft preambular paragraph, which simply recognized a 
de facto situation that was relevant to the topic at hand. 
He likewise supported adding a reference to “the spe-
cial needs of developing countries”. It was important for 
the Commission to seriously examine the Special Rap-
porteur’s suggestion that the Commission might wish to 
consider anew the inclusion of the expression “common 
concern of humankind” in the draft preamble. That con-
cept, contained in instruments such as the United Nations 
Framework Convention on Climate Change and the Con-
vention on biological diversity and, more recently, in the 
Paris Agreement under the United Nations Framework 
Convention on Climate Change, transcended individual 
States’ interests and concerns and related to critical situ-
ations requiring urgent attention and therefore concerted 
collective action. In any event, while the legal implica-
tions of such a notion were far from clear, it would appear 
useful to include a reference to situations that affected the 
international community as a whole.

31. The Special Rapporteur’s decision at the Commis-
sion’s sixty-seventh session not to request the referral of 
the previous draft guideline 4 to the Drafting Committee 
had been a wise one, as it had allowed him to provide a 
more in-depth analysis of the support for and scope of 
such obligations. His decision in the current report to dif-
ferentiate in draft guideline 3 between two dimensions of 
the protection of the atmosphere was also judicious and 
consistent with the terminology adopted by the Com-
mission on atmospheric pollution and degradation. The 
Special Rapporteur provided adequate support for the 
obligation to prevent transboundary atmospheric pollution 
on the basis of the maxim sic utere tuo ut alienum non lae-
das, which had been affirmed in international instruments 
and international case law. As a result, the application of 
that principle was no longer limited to the obligation to 
prevent transboundary atmospheric pollution in the con-
text of adjacent States sharing a common territorial bor-
der, meaning a strictly transboundary context, but now 

extended to include the environment of other States in 
general and areas beyond the limits of their national juris-
diction. The International Court of Justice had confirmed 
the wider scope of the principle in its advisory opinion 
on the Legality of the Threat or Use of Nuclear Weapons, 
as well as in its judgments in the Gabčíkovo–Nagyma-
ros Project and Pulp Mills on the River Uruguay cases. 
In the draft preamble, as adopted by the Commission, it 
had been recognized that the atmosphere was essential for 
sustaining life on Earth, human health and welfare, and 
aquatic and terrestrial ecosystems.269 The atmosphere was 
an important part of the global environment, whose pro-
tection and preservation was in the interest of States and 
humankind as a whole, precisely because it was necessary 
in order to sustain life on Earth.

32. In the context of the atmosphere, as demonstrated 
by the Special Rapporteur, the sic utere tuo ut alienum 
non laedas principle implied the obligation of States to 
protect the atmosphere from transboundary atmospheric 
pollution and atmospheric degradation. That obligation 
was of a general nature and required the adoption of pre-
ventive measures on the basis of due diligence, namely 
the obligation to make best possible efforts in accord-
ance with the capabilities of the State controlling the 
activities, prior to starting such activities and through-
out the time that they were carried out, so as to avoid 
harmful effects. As the Commission had indicated in its 
articles on the responsibility of States for internationally 
wrongful acts,270 obligations of prevention were usually 
construed as best efforts obligations, requiring States to 
take all reasonable or necessary measures to prevent a 
given event from occurring, but without warranting that 
the event would not occur. Referring to the Trail Smelter 
arbitration, the Special Rapporteur asserted that the tri-
bunal in question had set a higher standard of proof for 
transboundary atmospheric pollution, but rightly added 
that the special context and circumstances of that case 
should not be overlooked. Since that arbitration in 1941, 
there had been increasingly less tolerance for environ-
mental harm, and consequently a lowering of the thresh-
old of the extent of environmental harm before it was 
considered as such. He supported the referral of draft 
guideline 3 to the Drafting Committee, without preju-
dice to any formal changes the Committee might wish to 
make. For instance, it was unnecessary and even incon-
venient for the chapeau to include the word “transbound-
ary” to describe atmospheric pollution, as “atmospheric 
pollution” was already defined in draft guideline 1 (b)271 
for the purposes of the draft guidelines as a whole. Fur-
thermore, atmospheric pollution and atmospheric deg-
radation were two sides of the same coin, involving 
actions and consequences. In that sense, it did not seem 
appropriate to refer specifically to international law in 
draft guideline 3 (a) and specifically to relevant conven-
tions in draft guideline 3 (b). It did not seem useful to 
set out the obligation to adopt appropriate measures to 
minimize the risk of atmospheric degradation only in 

269 See Yearbook … 2015, vol. II (Part Two), pp. 19–20.
270 The draft articles on the responsibility of States for interna-

tionally wrongful acts and the commentaries thereto are reproduced 
in Yearbook … 2001, vol. II (Part Two) and corrigendum, pp. 26 
et seq., paras. 76–77. See also General Assembly resolution 56/83 of 
12 December 2001, annex.

271 See Yearbook … 2015, vol. II (Part Two), pp. 21–23.
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accordance with relevant conventions, without taking 
into account international law already in existence or yet 
to be developed.

33. With regard to draft guideline 4, environmental 
impact assessments were an indispensable means for 
States to obtain scientifically reliable information on the 
potential environmental effects of their activities or of 
the activities they authorized within their jurisdictions. 
Referring to paragraphs 41, 55 and 56 of the report under 
consideration, he said that it was clear, on the basis of 
decisions taken by the International Court of Justice and 
other international authorities, that States were expected 
to comply with the obligation to carry out environmental 
impact assessments, where appropriate, under inter-
national treaty law and customary international law. The 
third report contained much information on the incorpora-
tion of environmental impact assessments into the legis-
lation of most States and on their widespread adoption 
in various binding and non-binding international agree-
ments, as well as case law. The Special Rapporteur’s ana-
lysis supported the notion that such an obligation should 
be considered in a transboundary context, on the basis 
of customary international law – a context that included 
both atmospheric pollution and atmospheric degradation. 
Furthermore, the obligation to carry out an environmental 
impact assessment was tied to the risk that a given planned 
activity might have considerable adverse effects.

34. With regard to draft guideline 5, the fact that sus-
tainable development was referred to as a principle in 
the United Nations Framework Convention on Climate 
Change and as an objective in the Marrakesh Agreement 
Establishing the World Trade Organization did not make 
it any less normative in character, despite the Special 
Rapporteur’s suggestion to the contrary in paragraph 64 
of his third report. The International Court of Justice, 
in its judgment in the Gabčíkovo–Nagymaros Project 
case, had stated that the “need to reconcile economic 
development with protection of the environment is aptly 
expressed in the concept of sustainable development” 
(para. 140 of the judgment). It could be argued that the 
Court had implicitly demonstrated the normative char-
acter of sustainable development in that case, since as 
a result of its decision, the parties together would need 
to look afresh at the effects on the environment of the 
Gabčíkovo power plant. Sustainable development could 
be seen as a principle that guided States’ decision; its 
definition could be based on principles 3 and 4 of the 
Rio Declaration on Environment and Development. Fur-
thermore, the concept of sustainable development had 
given rise to principles such as the sustainable use of 
natural resources and the sustainable use of components 
of biological diversity, as contained in articles 2 and 10 
of the Convention on biological diversity. Sustainable 
utilization must be used in the context of the environ-
ment in order to have normative value. In that sense, 
draft guideline 5 was satisfactory in that it prescribed 
that the utilization of the atmosphere be undertaken 
in a sustainable manner. However, the word “should” 
should be replaced with the word “shall” in paragraph 1. 
Clearly, “sustainable utilization” in the current context 
should not be understood in the traditional sense of the 
term, as it might be in relation to mineral or other natural 
resources, but rather, whatever the activity concerned, it 

should be understood as not contributing to atmospheric 
pollution or degradation, as defined in draft guideline 1. 
The fact that the atmosphere had a limited capacity for 
absorbing pollution, and therefore for maintaining a cer-
tain level of quality, meant that atmospheric pollution 
and atmospheric degradation had significant adverse 
effects that ultimately endangered human life and health 
and the Earth’s natural environment. It was because of 
the atmosphere’s limited capacity that it was necessary 
to ensure its sustainable utilization. He supported para-
graph 2 of the draft guideline, which largely reflected 
the judgment of the International Court of Justice in the 
Gabčíkovo–Nagymaros Project case.

35. With regard to draft guideline 6, equity, as a cor-
ollary of sustainable development, was another major 
principle in international environmental law and had both 
intra- and intergenerational dimensions. The first dimen-
sion was related to the need to take into account the eco-
nomic and technological differences between States in the 
conservation and management of global resources, and 
their equitable exploitation; the second referred mainly 
to the need to ensure the protection of the atmosphere 
for the benefit of future generations. In several cases, the 
International Court of Justice had referred to both those 
dimensions. He supported the application of the principle 
of equity in terms of utilization of the atmosphere as a 
substantial component of the global environment.

36. With regard to draft guideline 7, he shared the other 
members’ concern that the current draft might appear to 
legitimize States’ use of geoengineering, whose environ-
mental consequences were potentially negative or even 
catastrophic. However, such activities seemed to be a 
reality and therefore should be carried out in compliance 
with strict parameters to avoid any adverse effects on the 
environment, especially if they proved to be irreversible. 
Draft guideline 7 referred to important aspects such as the 
need for prudence and caution; the obligation to conduct 
such activities in a fully disclosed, transparent manner 
and in accordance with existing international law; and 
the requirement of environmental impact assessments. 
He proposed that the draft guideline should not refer spe-
cifically to geoengineering, but instead to all activities 
designed to intentionally modify the atmosphere. Given 
the possible effects worldwide of such activities – which 
could in turn result in atmospheric degradation – the word 
“should” in the draft guideline should be replaced with 
the word “shall”.

37. He supported the proposed programme of work, 
but suggested that, should the first reading be completed 
in 2018, the second reading take place in 2020, in keep-
ing with the Commission’s general practice, in order to 
provide States with sufficient time to review the draft 
guidelines.

38. Ms. JACOBSSON said that she wished to thank the 
Special Rapporteur for his well-researched third report 
and for organizing another valuable meeting with scien-
tists at the beginning of the Commission’s session. Coop-
eration with technical and scientific experts had been 
endorsed by the Sixth Committee and was particularly 
welcome when addressing topics such as the protection 
of the atmosphere.
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39. Regarding the Special Rapporteur’s suggestion 
that the Commission might wish to consider reintroduc-
ing the concept of the “common concern of humankind” 
in the light of its inclusion in the 2015 Paris Agreement 
under the United Nations Framework Convention on 
Climate Change, she recalled that, at the Commission’s 
previous session, she had stated that she had no problem 
with the affirmation in the then draft guideline 3 that the 
degradation of the atmosphere was a common concern 
of humankind, provided that the Commission took it to 
be a general statement, devoid of legal effects. However, 
bearing in mind the (highly unlikely) legal consequences 
that might arise from the combination of the words “com-
mon concern” and “humankind”, she had underlined that 
the Commission needed to tread carefully. During subse-
quent discussions within the Drafting Committee, it had 
been decided that the expression “common concern of 
mankind” should be replaced with “pressing concern of 
the international community as a whole”, to appear in a 
preamble to the draft guidelines rather than in the draft 
guidelines themselves. She was of the view that the Com-
mission should retain that formulation.

40. She welcomed the Special Rapporteur’s decision 
to differentiate, in draft guideline 3, between two dimen-
sions of the obligation of States to protect the atmosphere, 
namely to prevent transboundary atmospheric pollution, 
on the one hand, and to minimize the risk of global atmos-
pheric degradation, on the other.

41. In general terms, she supported draft guideline 4 on 
environmental impact assessments. As had been pointed 
out in the literature, environmental impact assessment 
was a procedure to be undertaken; it did not impose sub-
stantive environmental standards or indicate what results 
were to be achieved. Nevertheless, the obligation to con-
duct such assessments had become a part of both national 
and international law, notably in the 1991 Convention on 
environmental impact assessment in a transboundary con-
text. There was still disagreement among lawyers as to 
whether an obligation to undertake environmental impact 
assessments with respect to possible risks to the atmos-
phere already existed. However, the International Court 
of Justice had widened the scope of the obligation to 
undertake environmental impact assessments when, in the 
joined cases concerning Certain Activities Carried Out by 
Nicaragua in the Border Area (Costa Rica v. Nicaragua) 
and Construction of a Road in Costa Rica along the San 
Juan River (Nicaragua v. Costa Rica), it had ruled that 
environmental impact assessments had to be carried out in 
connection with all potentially harmful activities, not only 
in the context of industrial activities, to which reference 
had been made by the Court in the Pulp Mills on the River 
Uruguay case. Given that the Commission was develop-
ing guidelines, rather than legally binding rules, and that 
environmental impact assessments were procedures, not 
substantive obligations, it was appropriate that reference 
be made to such assessments in draft guideline 4. That 
said, consideration could be given to making the word-
ing of the guideline more concise and to emphasizing the 
procedural nature of environmental impact assessments.

42. Regarding draft guideline 5, she shared the view 
of the Special Rapporteur that there seemed to be a defi-
nite trend toward recognizing the character of sustainable 

development as an emerging principle, assuming that he 
meant a legal and not a political principle. She recalled 
that she had addressed the nature of the concept of sus-
tainable development in her preliminary report on the pro-
tection of the environment in relation to armed conflicts272 
and had concluded that, although there was a trend in that 
direction, sustainable development had not yet been rec-
ognized as a legal principle. She noted that the Special 
Rapporteur did not refer to the concept of “sustainable 
development” in the draft guideline, but used the words 
“sustainable utilization”. With respect to the wording of 
draft guideline 5, she was not convinced that it was possi-
ble to refer to the “finite nature” of the atmosphere or that 
the expression “utilization of the atmosphere” was the 
right expression. She therefore had doubts as to whether 
the draft guideline served a practical purpose. However, 
since it was important to interpret the proposed guidelines 
in relation to each other, it would be premature to decide 
not to send it to the Drafting Committee.

43. She welcomed the inclusion of draft guideline 7, on 
geoengineering, and found the argument that the Com-
mission should refrain from addressing the issue owing 
to a lack of expertise unpersuasive for two reasons. First, 
the guideline was formulated in general terms only; and 
second, international lawyers had always been required 
to address factual developments and could not shy away 
from an issue because of a lack of knowledge. The scien-
tific experts who had attended meetings with the Commis-
sion had alerted it to the pros and cons of geoengineering. 
She failed to see why a cautiously formulated guideline 
on the issue could not be included in the topic. The Con-
vention on the prohibition of military or any other hostile 
use of environmental modification techniques, for exam-
ple, contained sweeping formulations about environmen-
tal modification techniques, despite the fact that those 
who negotiated it could hardly have claimed to be experts 
on the matter. 

44. In conclusion, she recommended that all the draft 
guidelines be referred to the Drafting Committee.

45. Mr. LARABA said that he wished to thank the Spe-
cial Rapporteur for his concise third report, in which he 
sought to strike a balance between scientific and legal 
matters, and for organizing another informative meeting 
with scientists. He recommended that draft guidelines 3, 
4, 5 and 6 and the fourth draft preambular paragraph be 
referred to the Drafting Committee, taking into account 
the remarks he would make.

46. Regarding draft guideline 3, the Special Rapporteur 
had stated in paragraph 35 of his third report that the sic 
utere tuo ut alienum non laedas principle had two dis-
tinct dimensions, one in a transboundary context and the 
other in the global context, and had cited in that regard 
the judgment of the International Court of Justice in the 
Pulp Mills on the River Uruguay case, which had distin-
guished two different forms of obligations flowing from 
the principle. At the same time, the Special Rapporteur 
had referred readers to paragraph 12 of his third report. 
It was not clear, however, why he had done so, since 
paragraph 12 contained no mention of the Pulp Mills on 

272 Yearbook … 2014, vol. II (Part One), document A/CN.4/674.
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the River Uruguay case. Consequently, it was difficult to 
understand on what basis the distinction in draft guide-
line 3 between transboundary atmospheric pollution and 
global atmospheric degradation had been made.

47. Also in paragraph 35 of his third report, the Special 
Rapporteur had stated that, in its judgment in the Pulp 
Mills on the River Uruguay case, the Court had inter-
preted the sic utere tuo ut alienum non laedas principle in 
a broader sense than that given to it in the Trail Smelter 
arbitration, citing paragraph 193 of the judgment in sup-
port of his claim. However, it would have been helpful if 
the Special Rapporteur had further developed his analysis 
of paragraph 193, including by taking into account para-
graph 194 of the same judgment, particularly in respect of 
his assertion that the scope of the sic utere tuo ut alienum 
non laedas principle had been expanded to encompass a 
broader geographical context.

48. The overall logic and coherence of draft guideline 3 
was questionable. Strictly speaking, its title, “Obligation 
of States to protect the atmosphere”, covered only the first 
sentence of the guideline and, moreover, it was identical 
to the title of chapter I of the third report, which dealt with 
both draft guideline 3 and draft guideline 4. In sections A 
and B of chapter I, the Special Rapporteur had done little 
to substantiate the proposition contained in the first sen-
tence of draft guideline 3, perhaps because he considered 
that the issue had already been dealt with in paragraphs 52 
to 57 of his second report on the protection of the atmos-
phere.273 If that were the case, it would have been better 
to say so more explicitly, particularly as the wording of 
the first sentence of draft guideline 3 was not exactly the 
same as that of draft guideline 4 as proposed in the second 
report. As had been pointed out by other members of the 
Commission, there was no link between the obligation to 
protect the atmosphere set out in the first sentence of draft 
guideline 3 and subparagraphs (a) and (b), which might 
give the impression that the three propositions contained 
in those provisions were independent of one another. It 
would be helpful if the Special Rapporteur could explain 
the relationship between those provisions. While para-
graphs 35 to 38 of his third report did not provide a 
compelling justification for the prescriptive character of 
subparagraph (b), the Special Rapporteur had justified the 
prescriptive nature of subparagraph (a), despite the fact 
that his arguments relating to knowledge or foreseeabil-
ity, burden of proof and standard of proof, and jurisdic-
tion and control were not entirely conclusive and were not 
reflected at all in the text of the subparagraph.

49. Regarding draft guideline 4, he agreed with the Spe-
cial Rapporteur about the need to address the question, 
considered in paragraph 60 of the third report, of whether 
the requirement to conduct an environmental impact 
assessment applied to projects intended to have significant 
effects on the global atmosphere, such as geoengineer-
ing activities, in the same way as it did in transboundary 
contexts. The Special Rapporteur’s reasoning for mak-
ing the leap from a transboundary context to a global one 
was condensed into one sentence, in which he submitted 
that geoengineering activities, for example, were likely 

273 Yearbook … 2015, vol. II (Part One), document A/CN.4/681, 
pp. 207–209.

to carry a more extensive risk of widespread, long-term 
and severe damage than projects causing transboundary 
harm and that, therefore, the same rules should a fortiori 
be applied to them. The Special Rapporteur’s decision to 
use the word “should” in relation to the application of the 
rules in a global context was prudent; such prudence was 
called for, given that the issue of geoengineering activities 
was the subject of debate within the Commission. Draft 
guideline 4, in which more prescriptive language was 
used, would benefit from being redrafted with the same 
degree of prudence.

50. As to draft guidelines 5 and 6, which were drafted 
cautiously, it could be left to the Drafting Committee to 
address such issues as the appropriateness of transpos-
ing the rules and principles relating to the notion of sus-
tainability and that of equity in international law to the 
protection of the atmosphere, the relationship between 
paragraphs 1 and 2 of draft guideline 5, and the applica-
bility of the judicial decisions relating to maritime delimi-
tation mentioned in paragraph 77 of the third report to the 
equitable utilization of the atmosphere.

51. He had misgivings regarding the fourth draft pream-
bular paragraph, not from a substantive point of view, but 
rather in connection with the Commission’s 2013 under-
standing, in particular concerning the exclusion from the 
scope of the topic of the notion of “common but differenti-
ated responsibilities”. While the content of the understand-
ing was not as clear as it might seem, what was clear was 
that the understanding should be respected. However, his 
reservations regarding the fourth draft preambular para- 
graph did not prevent him from recommending its referral 
to the Drafting Committee.

52. Mr. CANDIOTI said that he wished to thank the Spe-
cial Rapporteur for his third report and for establishing a 
dialogue with the scientific community, whose input was 
crucial in ensuring that the Commission’s draft guidelines 
were solidly based on scientific evidence. He supported 
all the draft guidelines proposed by the Special Rappor-
teur and the proposal to mention “the special situation of 
developing countries” in the preamble. He noted that the 
preamble was still in its embryonic stages and its content 
would require further modification in due course. He also 
agreed with the inclusion, in the revised third draft pre-
ambular paragraph circulated in the meeting room, of the 
phrase “common concern of humankind”, which was in 
more widespread use than the expression “pressing con-
cern of the international community as a whole”.

53. In his view, the draft guidelines proposed by the 
Special Rapporteur should be formulated as guiding prin-
ciples and, consequently, the word “should” was to be 
avoided in favour of a more normative formulation. The 
wording of draft guideline 3 could be simplified, while 
a definition of geoengineering, which was the subject of 
draft guideline 7, could usefully be added to draft guide-
line 1, on the use of terms. In draft guideline 6, it would be 
helpful to elaborate on the principle of “equity”, perhaps 
by providing an illustrative list of factors for States to bear 
in mind with a view to preserving the atmosphere.

54. Lastly, the 2013 understanding concerning the scope 
of the topic was not set in stone and could be altered or 
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abandoned, as appropriate. It would be for the Commis-
sion in its new composition to consider afresh the absurd 
conditions imposed on the Special Rapporteur.

55. Mr. MURASE (Special Rapporteur), summing up 
the discussion on his third report, said that he wished to 
thank all those who had taken part in the debate for their 
helpful comments, suggestions and constructive criti-
cisms, which he would certainly take into account in the 
preparation of the fourth report, were he to be re-elected 
to the Commission. As members had found the infor-
mal meeting with scientists and experts extremely use-
ful, it would be worthwhile, in view of the planned focus 
of the fourth report on the interrelationship between the 
protection of the atmosphere and the law of the sea, to 
hold a similar meeting the following year on the linkages 
between the atmosphere and the oceans. 

56. A wide range of opinions had been expressed 
regarding the 2013 understanding; for his part, he could 
only say that he had complied with, and remained faith-
ful to, the understanding. The “without prejudice” clause 
had been inserted into the understanding to allow the 
Commission to deal with common but differentiated 
responsibilities; consequently, he had considered it his 
duty to refer to that concept in his third report. As he 
had stressed during the drafting of the understanding, 
the precautionary principle, as a legal principle, had a 
meaning and status in international law distinct from 
that of precautionary measures or approaches. In any 
event, as he had dealt with neither common but differen-
tiated responsibilities nor precaution in the draft guide-
lines, the issue of compatibility with the understanding 
did not arise.

57. With respect to the annex, he had originally pre-
pared a single text with the new proposed guidelines 
underlined, but that format had been rejected by the edi-
tors. He would, in any future report, produce one annex 
with the draft guidelines that had already been adopted 
and a second containing the new proposed guidelines. 
His intention in including “settlement of disputes” in the 
future workplan had been not to draft a set of dispute set-
tlement clauses, but to highlight some unique features of 
environmental disputes relating to the atmosphere, which 
tended to be fact-intensive and science-heavy. The issue 
of burden of proof would be addressed in the fifth report 
in 2018. He agreed with Sir Michael that there would 
have to be a good reason for the Commission not to wait 
for a year before proceeding to the second reading of the 
draft guidelines.

58. Many members had expressed support for draft 
guideline 3, with some considering it an improvement 
on the previous year’s proposal. It had been suggested 
that the relationship between the chapeau and the sub-
paragraphs, as well as that between subparagraphs (a) 
and (b), be clarified. His intention had been that the 
chapeau set out the general principle, while subpara-
graphs (a) and (b) specified the meaning of the principle 
in the contexts of transboundary atmospheric pollution 
and global atmospheric degradation, respectively. As to 
the relationship between the subparagraphs, subpara-
graph (a) was concerned with the obligation to protect 
the atmosphere under customary international law and 

treaty law, while subparagraph (b) dealt with the obliga-
tion under the relevant conventions. That said, he agreed 
with Mr. McRae that it would be a good idea to com-
bine the three sentences into a revised draft guideline 3. 
He therefore wished to propose that draft guideline 3 be 
amended to read: “States have the obligation to protect 
the atmosphere by taking appropriate measures of due 
diligence in accordance with international law to prevent 
transboundary atmospheric pollution and to minimize the 
risk of global atmospheric degradation.” Although some 
members had noted that the language of the draft guide-
line, as proposed in his third report, was vague, he agreed 
with Mr. Nolte that it might sometimes be appropriate to 
avoid specific language when providing for general prin-
ciples. Clarification of the meaning of the draft guideline 
would be given in the commentary.

59. Regarding draft guideline 4, most members had 
agreed that States had the obligation to undertake appro-
priate environmental impact assessments in relation to 
transboundary atmospheric pollution. He welcomed 
Mr. Tladi’s suggestion that practical guidance be pro-
vided to States on how to conduct such assessments, 
along the lines of that offered in the World Bank’s Oper-
ational Manual.274 Several members had suggested that 
the draft guideline clarify the circumstances in which 
States’ obligation to carry out an environmental impact 
assessment was triggered. In the light of that suggestion, 
he would like to propose that the guideline be revised to 
read: “States have the obligation to undertake an appro-
priate environmental impact assessment on proposed 
activities which may cause significant adverse impact 
on the atmosphere. It should be conducted in a transpar-
ent manner with broad public participation.” Mr. Forteau 
and Mr. Murphy had expressed concern that the inclusion 
of a reference to broad public participation in the draft 
guideline could be read to require that a State must allow 
participation by other States and nationals of other States 
in its environmental impact assessments that did not have 
a transnational dimension. However, only those activities 
with a transnational dimension fell within the scope of the 
draft guideline; in any event, the guideline simply recom-
mended that States allow broad public participation and 
did not create a legal obligation to do so.

60. There had been general support for the inclusion of 
the concept of sustainable utilization of the atmosphere 
in draft guideline 5. As had been recommended by some 
members, the concept would be further clarified and elab-
orated upon in the commentary. As to the question that 
had been raised about the appropriateness of the reference 
in the draft guideline to the finite nature of the atmos-
phere, he said that the atmosphere was a limited resource 
because, as he had pointed out in his second and third 
reports, its quality and its capacity to assimilate pollut-
ants could be reduced by its exploitation. That point had 
been reflected in a commentary to the preamble, adopted 
the previous year, which stated that “[i]t must be borne in 
mind that the atmosphere is a limited resource with lim-
ited assimilation capacity”.275

274 See World Bank, “OP 4.01 – Environmental Assessment”, Op-
erational Manual, January 1999. Available from the World Bank’s 
website: https://policies.worldbank.org/en/policies/all/ppfdetail/1565.

275 See Yearbook … 2015, vol. II (Part Two), pp. 19–20 (para. (2) of 
the commentary to the draft preamble).

https://policies.worldbank.org/en/policies/all/ppfdetail/1565
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61. As to draft guideline 6, while Mr. Park had 
expressed doubt concerning the relevance to the topic 
of the concept of equitable utilization of the atmos-
phere, many other members had welcomed its inclusion. 
Mr. Hmoud, Mr. Murphy and Sir Michael had expressed 
concern that the meaning of “equity” in the draft guide-
line was not sufficiently clear. Their concern could be 
addressed by refining the text of the guideline and clari-
fying its meaning in the commentary. In that regard, he 
welcomed Mr. Murphy’s suggestion that the phrase “on 
the basis of the principle of equity” be replaced with 
“in a reasonable and equitable manner”. He therefore 
proposed amending draft guideline 6 to read: “States 
should utilize the atmosphere in a reasonable and equi-
table manner and for the benefit of present and future 
generations of humankind.” Although Mr. Forteau had 
suggested that the content of draft guidelines 5 and 6 be 
dealt with in the preamble rather than the draft guide-
lines themselves, it was perhaps preferable not to place 
everything controversial in the preamble.

62. Some members had considered draft guideline 7, 
which called for prudence and caution in geoengineer-
ing activities, to be important, while others had expressed 
reservations about making a separate guideline on the 
issue in the light of the uncertainties surrounding such 
activities. It was, however, because of those very uncer-
tainties that the guideline cautioned against conducting 
such activities without a careful prior assessment of 
their potential impact on the environment. The guideline 
should also reflect the emerging rules of international law 
in that field. While, as some members had noted, geoen-
gineering was a highly technical issue, the Commission 
was primarily concerned with assessing its legal aspects 
in the light of applicable international law. Furthermore, 
the draft guideline sought to lay out basic principles, 
without creating any legal obligations regarding geoen-
gineering activities. Some concern had been expressed 
that the term was not sufficiently clear and should be 
either dropped or given a legal definition. He therefore 
proposed moving draft guideline 7 to draft guideline 5 on 
sustainable utilization of the atmosphere, as a new para-
graph 3 and without referring to geoengineering as such. 
The new paragraph 3 of draft guideline 5 would then 
read: “Any activities intended to modify conditions of 
the atmosphere should be conducted with prudence and 
caution in a fully disclosed, transparent manner and in 
accordance with existing international law. Environmen-
tal impact assessments are required for such activities.”

63. The phrase “the special situation of developing 
countries” in the fourth draft preambular paragraph 
had been taken from the preamble to the 2008 articles 
on the law of transboundary aquifers.276 While some 
members had considered that such language was not in 
line with the current approach to atmospheric pollution 
and atmospheric degradation, others had argued per-
suasively that there was a continuing need to take into 
account the special situation of developing countries. In 
that regard, he welcomed the proposal made by Mr. For-
teau and Mr. Murphy to mention the circumstances of 

276 The draft articles on the law of transboundary aquifers adopted 
by the Commission and the commentaries thereto are reproduced in 
Yearbook … 2008, vol. II (Part Two), pp. 19 et seq., paras. 53–54. See 
also General Assembly resolution 63/124 of 11 December 2008, annex.

each country, thus echoing the Paris Agreement under 
the United Nations Framework Convention on Climate 
Change. With that in mind, he proposed revising the 
wording of the fourth draft preambular paragraph to 
read: “Emphasizing the need to take into account the 
special situation of developing countries in the light of 
different national circumstances”.

64. A large number of members had supported his 
suggestion that the Commission reconsider its decision 
adopted the previous year to use the term “pressing con-
cern of the international community as a whole” rather 
than “common concern of humanity”. The fact that the 
Paris Agreement under the United Nations Framework 
Convention on Climate Change referred to the “common 
concern of humankind” clearly suggested that States had 
not abandoned the concept. While some members had 
considered that the context of the Paris Agreement under 
the United Nations Framework Convention on Climate 
Change was different from that of the present project, 
the atmosphere and climate change were inseparable, as 
Mr. Nolte had pointed out; reconsideration of the decision 
was therefore warranted. He proposed that the third draft 
preambular paragraph be amended to read: “Recogniz-
ing therefore that the protection of the atmosphere from 
atmospheric pollution and atmospheric degradation is a 
common concern of humankind”.

65. There had been general support for referring all the 
draft guidelines and the fourth draft preambular para-
graph to the Drafting Committee. He had taken note of 
the preference expressed by Mr. Murphy, Mr. Tladi and 
Sir Michael not to send draft guideline 7 to the Commit-
tee. However, as he had indicated earlier, he was of the 
view that their concerns in that regard could be addressed 
by the Committee within the context of draft guideline 5. 
While Mr. Murphy had not been in favour of sending the 
fourth draft preambular paragraph to the Drafting Com-
mittee, the changes he had proposed could be used to 
improve its wording. He therefore requested that all the 
draft guidelines and the new paragraphs of the draft pre-
amble, as proposed in his third report and as revised in 
his new proposal, be referred to the Drafting Committee.

66. Mr. FORTEAU asked whether the Special Rap-
porteur was proposing that the third draft preambular 
paragraph, which had been adopted, together with a 
commentary, at the previous session, also be sent to the 
Drafting Committee and whether, if the paragraph were 
amended, a new commentary to the preamble as a whole 
would have to be adopted. He raised the matter since it 
was his understanding that the Commission had settled 
the question the previous year, given that, when deciding 
on the formulation to be used, it had already taken into 
account the fact that the 1992 United Nations Framework 
Convention on Climate Change stated that climate change 
was a common concern of humankind. He would there-
fore be grateful if the Special Rapporteur could clarify 
whether he was proposing that the Commission should 
modify the approach that it had adopted at the previous 
session and adopt a new draft preamble along with a new 
commentary thereto. In his view, it would be particularly 
unfortunate if the Commission were to proceed in that 
manner, since it would be sending out, from one year to 
the next, conflicting messages to States.
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67. Mr. MURASE (Special Rapporteur) said that he was 
proposing that the third draft preambular paragraph be 
sent to the Drafting Committee and that the phrase “press-
ing concern of the international community as a whole” 
be replaced with “common concern of humankind”. He 
was proposing that change in wording in the light of the 
adoption of the Paris Agreement under the United Nations 
Framework Convention on Climate Change; the change 
to the wording would entail an amendment of the 
commentaries. 

68. Mr. MURPHY said that it was his understanding 
that it was the Commission’s usual practice to refer to the 
Drafting Committee draft texts that had been proposed in 
a report and debated by the Commission. While he had 
no problem with referring to the Committee the propos-
als contained in the Special Rapporteur’s third report, 
he was concerned that it was being asked at the current 
juncture to approve texts that it had not debated and that 
might or might not reflect the views of the plenary. He 
would prefer that only the proposals contained in the Spe-
cial Rapporteur’s third report be referred to the Drafting 
Committee, which could subsequently take into account 
any recommendations that the Special Rapporteur might 
have. Regarding the proposed change to the wording of 
the third draft preambular paragraph, the Commission had 
decided the previous year not to include the term “com-
mon concern of humankind” because of concerns about 
the highly contested nature of the term and the fact that 
its precise meaning would be difficult to explain. Those 
concerns had not changed.

69. Mr. MURASE (Special Rapporteur) said that he 
had followed the previous year’s practice in circulating 
his proposed amendments; he had no problem, however, 
with the original proposals being referred to the Drafting 
Committee.

70. Mr. HMOUD said that he was against sending the 
proposed revised version of the third draft preambular 
paragraph to the Drafting Committee for the reasons that 
he had given during the plenary debate. At its previous 
session, the Commission had decided against the inclu-
sion of a reference to “common concern of humankind” 
because of the legal implications that would arise there-
from, in particular in respect of obligations erga omnes. 
During discussions on the issue in the Sixth Committee 
in November 2015, at the time the Paris Agreement under 
the United Nations Framework Convention on Climate 
Change was being negotiated, most States had opposed 
any such reference.

71. Sir Michael WOOD said that the procedural position 
was quite simple: the Commission should agree to refer 
all the draft guidelines and the preambular paragraph, as 
proposed in the third report, to the Drafting Committee. 
The Special Rapporteur could then raise his proposed 
amendments in that context.

72. Mr. CANDIOTI said that it was not usual practice 
to draft a preamble before completing the operative part 
of a project. The Commission had stated in paragraph 53 
of the report on its work at its sixty-seventh session277 

277 See Yearbook … 2015, vol. II (Part Two), pp. 18–19.

that some other paragraphs might be added to the pre-
amble and that the order of the paragraphs might be 
coordinated at a later stage. It had further stated in foot-
note 20 of that report that the terminology and location 
of the fourth preambular paragraph would be revisited at 
a later stage in the Commission’s work on the topic. In 
order to avoid repeated discussion on fragmented parts 
of the text, the Drafting Committee and the Special Rap-
porteur should delay consideration of the preamble until 
the Commission had a clearer idea of the draft guidelines 
as a whole.

73. Mr. PETRIČ said that he fully supported Mr. Can-
dioti’s suggestion. Although there might well be good rea-
sons for changing the preamble, he did not consider that it 
was necessary to do so at the present juncture.

74. The CHAIRPERSON said that the Commission 
was master of its own procedure and, as such, could 
refer matters to the Drafting Committee even if they had 
not been formally proposed by the Special Rapporteur in 
the report under discussion. However, an extraordinary 
procedure of that kind should be undertaken very care-
fully and without undue haste. His sense was that the 
Commission should not send the revised third draft pre-
ambular paragraph to the Drafting Committee, but that it 
should authorize the Committee to reflect on the matter; 
once the Drafting Committee had completed its work, 
the plenary could take a decision on what the Commis-
sion’s report on its work at the current session should say 
in that regard. 

75. Sir Michael WOOD said that he would be in favour 
of the referral of all the draft guidelines and the draft pre-
ambular paragraph, as set out in the third report, to the 
Drafting Committee. 

76. Mr. HMOUD said that he supported the referral to 
the Drafting Committee of the draft texts, as proposed in 
the Special Rapporteur’s third report; he was not in favour 
of referring to the Committee the proposed revised ver-
sion of the third draft preambular paragraph.

77. Mr. McRAE said that he had no problem with the 
suggestions made by Mr. Hmoud and Sir Michael, pro-
vided that it was understood that the issue of the third 
draft preambular paragraph remained open and that it 
could be discussed again when the preamble as a whole 
was considered in plenary. 

78. Sir Michael WOOD said that nothing was final until 
a text was adopted on second reading. The third preambu-
lar paragraph had been discussed at great length the previ-
ous year and adopted with commentaries. While it could 
be discussed again in the Drafting Committee, the plenary 
should refer to the Committee only those texts proposed 
in the third report.

79. Mr. FORTEAU said that he agreed with Mr. Hmoud 
and was opposed to undoing something that had been 
completed the previous year. There would be ample 
opportunity during the first reading to review any draft 
text and consider any necessary adaptations, in the light 
of any developments that had occurred since taking up 
the topic.
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80. Mr. CANDIOTI said that he agreed with 
Sir Michael’s proposal. The Drafting Committee had 
stated the previous year that some parts of the preamble 
were provisional; the Commission should continue to 
move forward on that basis.

81. Mr. MURASE (Special Rapporteur) said that he 
endorsed Sir Michael’s suggestion.

82. The CHAIRPERSON, speaking in his personal 
capacity, said that he welcomed the emerging consensus 
with respect to the proposal that the Commission refer 
the draft guidelines, as proposed in the third report, to the 
Drafting Committee, on the understanding that other mat-
ters might be raised in the Drafting Committee; there was 
no need to make a general practice statement. 

83. Mr. HMOUD said that the proposals contained in 
the third report should be forwarded to the Drafting Com-
mittee without any qualification or understanding.

84. The CHAIRPERSON said that he took it that the 
Commission wished to refer draft guidelines 3, 4, 5, 6 and 
7, together with the fourth draft preambular paragraph, as 
proposed in the third report, to the Drafting Committee.

It was so decided.

Organization of the work of the session (continued )*

[Agenda item 1]

85. Mr. ŠTURMA (Chairperson of the Drafting Com-
mittee) said that the Drafting Committee on the topic of 
protection of the atmosphere was composed of Mr. For-
teau, Mr. Hmoud, Mr. Kittichaisaree, Mr. McRae, 
Mr. Murphy, Mr. Niehaus, Mr. Saboia, Mr. Vázquez-
Bermúdez, Sir Michael Wood, together with Mr. Murase 
(Special Rapporteur) and Mr. Park, ex officio.

The meeting rose at 1.15 pm.
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Mr. Hassouna, Mr. Hmoud, Ms. Jacobsson, Mr. Kamto, 
Mr. Kittichaisaree, Mr. Laraba, Mr. McRae, Mr. Murase, 
Mr. Murphy, Mr. Niehaus, Mr. Nolte, Mr. Park, Mr. Peter, 
Mr. Saboia, Mr. Singh, Mr. Šturma, Mr. Valencia-Ospina, 
Mr. Vázquez-Bermúdez, Mr. Wisnumurti, Sir Michael 
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* Resumed from the 3307th meeting.

Crimes against humanity (continued )** (A/CN.4/689, 
Part II, sect. C, A/CN.4/690, A/CN.4/698, A/
CN.4/L.873 and Add.1)

 [Agenda item 9]

report of the drAftinG committee

1. The CHAIRPERSON invited the Chairperson of the 
Drafting Committee to present the report of the Drafting 
Committee on the topic “Crimes against humanity” (A/
CN.4/L.873).

2. Mr. ŠTURMA (Chairperson of the Drafting Commit-
tee) said that the Drafting Committee had devoted eight 
meetings, from 24 May to 2 June 2016, to its consideration 
of the topic of crimes against humanity and had examined 
the six draft articles initially proposed by the Special Rap-
porteur in his second report (A/CN.4/690), together with 
the reformulations he had presented in response to the 
comments and concerns expressed in the plenary. At the 
current session, the Drafting Committee had provisionally 
adopted six draft articles on the topic. 

3. He wished to pay tribute to the Special Rapporteur, 
whose guidance and cooperation had greatly facilitated 
the work of the Drafting Committee. He also thanked the 
members of the Drafting Committee for their active par-
ticipation and valuable contributions, as well as the secre-
tariat for its invaluable assistance. 

4. Draft article 5, entitled “Criminalization under 
national law” as proposed by the Special Rapporteur in 
his second report, set out several important obligations of 
each State relating to the establishment of crimes against 
humanity as offences under its criminal law. In addition 
to obliging the State to regard such crimes as offences 
under its criminal law, the draft article addressed the asso-
ciated modes of liability, the responsibility of superiors 
for such crimes, the fact that the orders of a Government 
or of a superior did not exclude criminal responsibility, 
the inapplicability of a statute of limitations for crimes 
against humanity, and the issue of penalties. Those issues 
were addressed in turn in each of the draft article’s six 
paragraphs. 

5. Paragraph 1 read: “Each State shall take the nec-
essary measures to ensure that crimes against humanity 
constitute offences under its criminal law.” That provi-
sion had not been included in the draft article initially 
proposed by the Special Rapporteur in his second report. 
He recalled that, in the plenary debate, it had been pro-
posed that a link be established between the State’s obli-
gation to make crimes against humanity an offence under 
its national law and the definition of such crimes set out 
in paragraphs 1 to 3 of draft article 5. The members of 
the Drafting Committee had shared the view that the 
obligation of criminalization under national law implied 
that the State should not only take account of the various 
modes of criminal responsibility in its legislation, but 
also expressly make “crimes against humanity”, as such, 
offences under criminal law.

** Resumed from the 3301st meeting.




