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third report, the Special Rapporteur had not done justice 
to the subject matter before arriving at the draft principle. 
The failure to fortify arguments in the area of indigenous 
rights gave people the opportunity to say that the plight 
of indigenous people in conflict situations was irrelevant, 
which was not the case.

42. Turning to the draft principles set out in the third 
report, he expressed support for their content but sug-
gested that their presentation should be simplified by 
adopting a straightforward, consecutive numbering 
system, as used in the Special Rapporteur’s second 
report,350 with subheadings on the principles applicable 
during armed conflict and those applicable after armed 
conflict. Thought might be given to reformulating, for 
stylistic reasons, the opening phrases of both paragraphs 
of draft principle III-3; however, that might be a mat-
ter for the Drafting Committee. While, in principle, he 
welcomed the brave and innovative inclusion of draft 
principle IV-1, he stressed that respect for the tradi-
tional knowledge and practices of indigenous peoples 
in relation to their lands and natural environment was 
not enough. Protection was also needed; paragraph 1 
of the draft principle should be reworded accordingly. 
In paragraph 2 of that draft principle, which dealt with 
the issue of free, prior and informed consent, the words 
“that would have a major impact on the lands” should 
be deleted, as such a proviso opened the door to viola-
tions. Debate would centre on whether a particular usage 
would have a major impact, which was an unnecessary 
debate that indigenous peoples were likely to lose.

43. The importance of the present and previous reports 
on the topic could not be underestimated. Protection of 
the environment was a subject that even those involved 
in conflict often forgot to discuss or to think about during 
and after conflicts. Discussions on compensation tended 
to focus on equipment destroyed and human fatalities 
rather than on environmental destruction, which could 
be permanent. Even judges and arbitrators were not sen-
sitive to the issue, sometimes insisting on higher stand-
ards of proof and even higher levels of loss in the case 
of environmental damage, as with the Eritrea–Ethiopia 
Claims Commission. It was forgotten that damage to 
the environment could be incremental over time. He 
therefore congratulated the Special Rapporteur on her 
work and expressed great regret that, with her member-
ship of the Commission coming to an end, work on the 
topic might never be completed. It was to be hoped that 
her efforts would not be wasted and that someone else 
would take on the burden before the work already done 
was overtaken by events or by developments in science 
and law. 

44. In conclusion, he recommended that all the draft 
principles be referred to the Drafting Committee, which, 
in addition to its usual duties, should streamline them for 
ease of reading and reference.

The meeting rose at 11.20 a.m.

350 Yearbook … 2015, vol. II (Part One), document A/CN.4/685 
(second report).
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third report of the speciAl rApporteur (continued )

1. The CHAIRPERSON invited the members of the 
Commission to continue their consideration of the third 
report of the Special Rapporteur on protection of the envi-
ronment in relation to armed conflicts (A/CN.4/700).

2. Mr. KITTICHAISAREE said that he would make 
some general remarks on the report under consideration 
before commenting on some of the draft principles pro-
posed therein.

3. First, with regard to the progressive development of 
customary international law, he recalled that, as the Special 
Rapporteur noted in paragraph 33 of her third report, some 
members of the Commission had observed in 2015 that “it 
should be considered to what extent the final outcome of 
the work on the topic could constitute progressive develop-
ment and contribute to the development of lex ferenda”. 
He was of the view that the commentary should include 
an explanation of which draft principles were part of such 
progressive development. For example, as the Special Rap-
porteur also noted in paragraph 49 of her third report, for 
some States and members of the Commission, the prohibi-
tion of reprisals was part of customary international law, at 
least as far as international armed conflicts were concerned. 
Yet, as noted in paragraph 45 of the report under considera-
tion, several States, including Israel, Singapore, the United 
Kingdom and the United States, had expressed concern in 
the Sixth Committee that the draft principles went beyond 
customary international law on that point. In that regard, 
he agreed with the comment made by Mr. Candioti at the 
3318th meeting on the need for the Commission to decide 
how it would like its work on the topic to be perceived. He 
personally would like the Commission to take an ambitious 
approach to the scope of application of the draft principles 
in order to protect the environment to the maximum extent 
possible in case of armed conflict. At the same time, it was 
crucial that the Special Rapporteur, and the Commission as 



252 Summary records of the second part of the sixty-eighth session

a whole, ensure that such protection was based on interna-
tional law, customary or otherwise. For example, further 
research was needed to determine whether, in the light of 
current opinio juris and State practice, the word “should” 
or the word “shall” should be used in draft principle I-1. 

4. Second, with regard to the victims of environmen-
tal damage caused by armed conflicts, he welcomed the 
contribution provided by the Federated States of Micro-
nesia, set out in paragraphs 55 to 70 of the third report, 
which was important insofar as it broadened the group of 
States providing input to the work of the Commission. 
The Commission should take account of the viewpoints 
of those victims in further work on the topic and the 
development of its draft principles. It would have been 
desirable in that regard for the Special Rapporteur to 
have directly consulted victims, for example the Govern-
ment of Kuwait on the environmental impact of the inva-
sion of that country by Iraq and those who had suffered 
the consequences of the atomic bombs that had destroyed 
Hiroshima and Nagasaki.

5. Third, it was stated in paragraph 91 of the third re-
port that Slovenia had ratified all the key instruments of 
international humanitarian law and the international law 
of armed conflict. Although it was a minor point, the Com-
mission would recall that, in the 2015 report on the topic 
by the Chairperson of the Drafting Committee,351 it had 
been decided that the expression “law of armed conflict” 
should be used instead of “international humanitarian 
law”, in light of the broader connotation of the former and 
to ensure consistency with the terms used in the draft art-
icles on the effects of armed conflicts on treaties adopted 
by the Commission in 2011,352 to which the present topic 
was related. The Commission would, however, also recall 
that, with regard to the protection of persons in the event 
of disasters, the Drafting Committee had decided to use 
the expression “international humanitarian law” instead 
of “international law of armed conflict”, as international 
humanitarian law concerned the issues raised by that topic 
more directly, whereas the expression “international law 
of armed conflict” referred to the law of armed conflict as a 
whole. Thus, the Commission might wish to reconsider the 
use of one or other expression, especially as some States, 
for example Switzerland and the United Kingdom (in para-
graphs 85 and 95 of the third report, respectively), used 
the expression “international humanitarian law” instead of 
“international law of armed conflict” in their comments. 

6. Fourth, in paragraph 110 of her third report, the Spe-
cial Rapporteur mentioned “liability conventions”, which 
explicitly exempted liability for damage caused by acts of 
war or armed conflict, and stated that “[t]he fact that such 
liability is exempted cannot lead to the automatic con-
clusion that the application of the conventions per se [is] 
limited to peacetime”. Yet the relevant provisions of those 
conventions concerned force majeure, unforeseen occur-
rences and acts of war, which generally excluded the civil 
liability of actors engaged in the activities covered by 

351 See Yearbook … 2015, vol. I, 3281st meeting, p. 286, para. 8.
352 The draft articles on the effects of armed conflict on treaties 

and the commentaries thereto adopted by the Commission at its sixty-
third session are reproduced in Yearbook … 2011, vol. II (Part Two), 
pp. 107 et seq., paras. 100–101. See also General Assembly reso- 
lution 66/99 of 9 December 2011, annex.

those conventions, and they could therefore not be cited 
as evidence of State practice with regard to the protection 
of the environment in relation to armed conflicts. More-
over, as the Special Rapporteur noted in paragraph 10 
of her third report, work on the topic was based on the 
assumption that the law of armed conflict was lex spe-
cialis, and therefore the rules of lex generalis, while not 
excluded ipso facto, were deemed not to apply.

7. Fifth, in paragraph 111 of her third report, the Spe-
cial Rapporteur should have indicated more clearly that 
sovereign immunity and the other exemption clauses 
mentioned in that paragraph concerned only the immu-
nity of warships and government ships from enforcement 
actions by a State other than the flag State. Immunity and 
impunity were not synonymous in that regard, as the flag 
State of those ships remained liable for damage that they 
caused to the environment of another State. 

8. Sixth, as for the international investment agreements 
discussed in paragraphs 115 to 120 of the third report, he 
agreed with Mr. Park that they were hardly relevant to 
work on the topic.

9. Seventh, like Mr. Šturma, he was concerned by the 
Special Rapporteur’s reference, in paragraph 149 of her 
third report, to the unknown notion of “international tort 
law”. Did the Special Rapporteur mean international law 
on the responsibility of States for internationally wrong-
ful acts, on which the Commission had completed its 
work in 2001?353

10. In paragraph 164 of her third report, the Special 
Rapporteur mentioned Security Council resolutions con-
cerning specific non-State actors. In his view, it would 
be advisable to analyse the resolutions of international 
organizations and State practice concerning the destruc-
tion of the environment by non-State actors before, during 
or even after an armed conflict. One example was Security 
Council resolution 2199 (2015), which had been adopted 
on 12 February 2015 under Chapter VII of the Charter 
of the United Nations and had frequently been cited by 
UNESCO, though not in the Special Rapporteur’s third 
report, in which, in the paragraphs on cultural heritage, 
the Security Council: 

15. Condemns the destruction of cultural heritage in Iraq and 
Syria particularly by [Islamic State in Iraq and the Levant (ISIL)] and 
[Al-Nusra Front], whether such destruction is incidental or deliberate, 
including targeted destruction of religious sites and objects; 

16. Notes with concern that ISIL, [Al-Nusra Front] and other indi-
viduals, groups, undertakings and entities associated with Al-Qaida, are 
generating income from engaging directly or indirectly in the looting 
and smuggling of cultural heritage items from archaeological sites, 
museums, libraries, archives, and other sites in Iraq and Syria, which 
is being used to support their recruitment efforts and strengthen their 
operational capability to organize and carry out terrorist attacks; 

17. Reaffirms its decision in paragraph 7 of resolution 1483 (2003) 
and decides that all Member States shall take appropriate steps to pre-
vent the trade in Iraqi and Syrian cultural property and other items 
of archaeological, historical, cultural, rare scientific, and religious 

353 The draft articles on the responsibility of States for interna-
tionally wrongful acts and the commentaries thereto are reproduced 
in Yearbook … 2001, vol. II (Part Two) and corrigendum, pp. 26 
et seq., paras. 76–77. See also General Assembly resolution 56/83 of 
12 December 2001, annex.
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importance illegally removed from Iraq since 6 August 1990 and from 
Syria since 15 March 2011, including by prohibiting cross-border trade 
in such items, thereby allowing for their eventual safe return to the 
Iraqi and Syrian people and calls upon the United Nations Educational, 
Scientific, and Cultural Organization, [the International Criminal Police 
Organization (INTERPOL)], and other international organizations, as 
appropriate, to assist in the implementation of this paragraph.

11. Eighth, another example was provided by the con-
demnation of the destruction of items of cultural herit-
age by ISIL in General Assembly resolution 69/281 of 
28 May 2015, entitled “Saving the cultural heritage of 
Iraq”. That resolution, which cited Security Council reso-
lution 2199 (2015), was relevant to the topic under con-
sideration in many respects. First, the General Assembly 
provided an exhaustive list of the international legal instru-
ments relating to the protection of cultural heritage in rela-
tion to armed conflicts. Second, it dealt with many issues 
that were directly linked to the topic under consideration. 
For example, it considered that the destruction and looting 
carried out by ISIL of the cultural heritage of Iraq, the rising 
incidence of intentional attacks against and threats to the 
cultural heritage of countries affected by armed conflict and 
the damage caused to cultural property by indiscriminate 
attacks and the organized looting of and trafficking in cul-
tural objects were “used as a tactic of war in order to spread 
terror and hatred, fan conflict and impose violent extrem-
ist ideologies”. In addition, it stated that the indiscriminate 
destruction of the cultural heritage of Iraq, including reli-
gious sites or objects, was incompatible with international 
humanitarian law. It also stated that attacks intentionally 
directed against buildings dedicated to religion, education, 
art, science or charitable purposes, or historic monuments, 
might amount to war crimes, noted that it was important to 
hold perpetrators to account and required all States to take 
appropriate action to that end within their jurisdiction in 
accordance with applicable international law.

12. Ninth, like some of the members who had already 
taken the floor, he was of the view that the case law 
referred to by the Special Rapporteur in paragraphs 196 
to 212 of her third report, in particular that of regional 
human rights courts and domestic courts, did not suffi-
ciently substantiate the conclusions that she was trying 
to reach. Like Mr. Park and Mr. Šturma, he considered 
that the cases on which the Special Rapporteur based 
her third report mainly concerned property rights and 
mostly reflected negative practice with regard to the pro-
tection of the environment. Not only was that case law 
rather discouraging, but, in paragraphs 216 to 218 and in 
paragraph 224 of her report, the Special Rapporteur also 
seemed to jump to conclusions without providing ade-
quate explanations and, more generally, without properly 
explaining the reasoning that had led the courts concerned 
to reject the majority of the claims for compensation for 
environmental damage that she cited or how that failure 
could have been avoided. 

13. Tenth, in paragraphs 213 to 218 of her third report, 
the Special Rapporteur discussed the situation between 
the Marshall Islands and the United States. That situation 
could not be used to demonstrate State practice in the era 
of the sovereign equality of States and in a world in which 
all human beings were now equal before the law, both 
international and domestic. It would have been incom-
patible with most of the provisions of the 1948 Universal 

Declaration of Human Rights354 and several of the provi-
sions of the International Covenant on Civil and Political 
Rights, among other instruments. Moreover, the compen-
sation provided ex gratia, or without any legal obligation, 
by the United States of America to the Federated States of 
Micronesia for environmental damage caused during the 
Second World War, which was discussed in paragraph 70 
of the third report, should be treated as past history belong-
ing to the time when the citizens of the world were not all 
treated equally. As the Federated States of Micronesia had 
rightly stated (see the statement quoted in paragraph 67 of 
the third report), the flag State of a warship, or the State 
that owned it, was required to remedy the environmental 
damage caused by that ship. It was on obligations of that 
type, which reflected the modern law of responsibility 
under the United Nations Convention on the Law of the 
Sea, that the Commission should base its work.

14. With regard to the draft principles proposed by the 
Special Rapporteur, and draft principle IV-1 on the rights 
of indigenous peoples first of all, he shared the opinion of 
the Federated States of Micronesia, as reported in para-
graph 57 of the third report, that the link between the pro-
tection of the environment and the safeguarding of cultural 
heritage, in particular the cultural heritage of indigenous 
peoples, had been demonstrated and should be reflected 
in the draft principles. Yet, as Mr. Peter had noted at the 
previous meeting, the Special Rapporteur’s treatment of 
that important issue in paragraphs 121 to 128 of her third 
report was not sufficiently developed. The Special Rap-
porteur could have carried out a more detailed analysis of 
the case law cited in paragraphs 196 to 202 to substantiate 
draft principle IV-1. For that reason, he did not endorse 
draft principle IV-1 as it currently stood, his view being 
that it was not entirely relevant to the topic.

15. The first paragraph of that draft principle was a gen-
eral recognition of the link between indigenous peoples 
and their lands and was formulated from a human rights 
perspective and in conceptual terms that did not explain 
why it was necessary to address the issue from the per-
spective of the protection of the environment in relation 
to armed conflicts. 

16. The second paragraph was even more problematic, 
and it was not clear whether the Special Rapporteur was 
dealing with preventive measures when she referred to 
the obligation of States to consult indigenous peoples and 
seek their consent in connection with the usage of their 
lands and territories. If that was the case, lands occupied 
by indigenous peoples could be declared “protected zones” 
under draft principles I-(x) and II-4, which had been pro-
visionally adopted by the Commission in 2015,355 namely 
areas of major cultural importance to be protected against 
any attack, as long as they did not contain a military objec-
tive. Rule 43 of the customary rules of humanitarian law 
compiled by the ICRC,356 which concerned the application 
of general principles on the conduct of hostilities to the 
natural environment, was also relevant in that regard.

354 General Assembly resolution 217 (III) A of 10 December 1948.
355 Yearbook … 2015, vol. II (Part Two), pp. 64–65, para. 134.
356 J.-M. Henckaerts and L. Doswald-Beck, Customary Interna-

tional Humanitarian Law, vol. I, Rules, Cambridge, Cambridge Uni-
versity Press, 2005, pp. 143–146.
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17. Moreover, draft principle IV-1 did not indicate 
which State was bound by the obligation referred to in the 
second paragraph. The absence of any reference to other 
belligerent States could give the impression that the prin-
ciple applied only to non-international armed conflicts. In 
any case, one might ask whether it was realistic to require 
a State that was a party to an international armed conflict 
to cooperate with indigenous peoples living in another 
State and consult them before launching an attack against 
that other State. Like Mr. Šturma, he was of the view that 
it should be presumed that, in both international and non-
international armed conflicts, indigenous peoples did not 
participate directly in the hostilities. As part of the civilian 
population, they should be protected under the relevant 
rules of international humanitarian law. In that regard, the 
principle of distinction became particularly fundamental, 
as it applied equally to the lands of indigenous peoples, as 
long as they did not contain a military objective. 

18. With regard to draft principle III-1 on peace agree-
ments, he was grateful to the Special Rapporteur for her 
efforts to address the issue, but the proposed draft princi-
ple gave rise to two reservations. First, it was necessary to 
make clear that the parties could not, by means of a peace 
agreement, exonerate from individual criminal respon-
sibility persons who committed war crimes by causing 
damage to the environment. The case law of international 
courts and tribunals, for example the International Tribu-
nal for the Former Yugoslavia in the Tadić case and the 
International Criminal Court in The Prosecutor v. Omar 
Hassan Ahmad Al Bashir, considered that damage could 
be caused to the environment in the commission of an 
international crime. In his view, it followed that such an 
important issue could not be overlooked. Second, it was 
also essential to provide for remedies for victims in that 
draft principle. 

19. Lastly, he firmly endorsed draft principles III-3 
and III-4 on remnants of war and remnants of war at 
sea, respectively. Nevertheless, he wished to note that, in 
paragraph 259 of her third report, the Special Rapporteur 
wrote that it had in the past been “legal and justifiable” to 
conclude that the law of warfare did not require States to 
remove chemical weapons or munitions dumped at sea, 
but she regrettably did not explain how and to what extent 
current international law, in particular international envi-
ronmental law and the international law of the sea, might 
have changed the state of law described in the paragraph. 

20. In conclusion, he said that he was in favour of refer-
ring to the Drafting Committee all the draft principles in 
annex I of the third report, apart from draft principle IV-1, 
which, in his view, should be substantially reworked, 
and draft principle III-1, which should be reformulated 
to indicate that individual criminal responsibility was not 
excluded and that the victims of armed conflicts were 
entitled to remedies. He stressed that the Commission 
should maintain the current momentum of work on the 
topic under consideration and that, as the Special Rap-
porteur did not intend to seek a new term, it was crucial 
that the Commission, in its new composition, appoint her 
replacement as soon as possible in 2017 in order to con-
tinue her excellent work.

Mr. Saboia, Second Vice-Chairperson, took the Chair.

21. Mr. HASSOUNA said that the content of the third 
report clearly demonstrated that the topic under consid-
eration lay at the intersection of various international 
law regimes in which similar concepts and principles 
had been established. In her approach to the topic, the 
Special Rapporteur had succeeded in analysing and 
coordinating those principles in order to apply them to 
the three temporal phases of the protection of the envi-
ronment in relation to armed conflicts. With regard to 
the information sought by the Commission on the spe-
cific issues on which comments from States would be of 
particular interest, the report indicated that the Commis-
sion had received responses from only eight States. By 
commenting on their national experience in the sphere 
of the protection of the environment in relation to armed 
conflicts, those States had certainly contributed to a 
better understanding of the issues raised by the topic. 
The responses of Lebanon and the Federated States of 
Micronesia were particularly illuminating in that regard, 
and, as few responses had been received, the Commis-
sion should reiterate its request in its report on the work 
of the current session.

22. Furthermore, he commended the Special Rap-
porteur for having consulted, when preparing her third 
report, international organizations and bodies, such as 
the United Nations, UNEP, UNESCO and the ICRC, as 
well as regional organizations. It was certainly helpful to 
know the best practices and opinions of organizations that 
worked at the intersection of such different areas of inter-
national law.

23. With regard to terminology, some of the key terms 
used in the draft principles should be reviewed to ensure 
their consistency and uniformity. For example, in the Eng-
lish text, the use of the terms “environment” and “natural 
environment” should be standardized: the former term 
was used in all the proposed draft principles apart from 
draft principles I-1 and IV-1.

24. Furthermore, the verb “shall” was used in some 
draft principles and “should” in others. While the verb 
“shall” clearly referred to an obligation, the word 
“should” seemed to denote a preference of the interna-
tional community. The latter verb had been used in that 
manner in other draft principles adopted by the Com-
mission, for example the draft principles on the alloca-
tion of loss in the case of transboundary harm arising out 
of hazardous activities.357 The Commission had stated 
in the commentaries to those principles that, while they 
were “not intended to give rise to legally binding obli-
gations, they demonstrate aspirations and preferences of 
the international community”.358 The verb “encourage”, 
which appeared in several of the draft principles, was the 
weakest term that could be used, and it rarely influenced 
the position of the parties concerned. All those variations 
in the use of terms should be taken into account in the 
formulation of the draft principles.

357 The draft principles on the allocation of loss in the case of 
transboundary harm arising out of hazardous activities adopted by the 
Commission and the commentaries thereto are reproduced in Year-
book … 2006, vol. II (Part Two), pp. 58 et seq., paras. 66–67. See also 
General Assembly resolution 61/36 of 4 December 2006, annex.

358 Yearbook … 2006, vol. II (Part Two), p. 73 (para. (5) of the com-
mentary to draft principle 3).
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25. With regard to the draft principles proposed in the 
report under consideration, draft principle I-1 seemed too 
general and too broad. Clarification should be provided 
regarding the preventive measures required to strengthen 
the protection of the natural environment in relation to 
an armed conflict and the temporal phase in which they 
would be taken. 

26. Concerning draft principle I-3, the phrase “are 
encouraged to” should be replaced with “should”, and the 
term “status-of-forces and status-of-mission agreements” 
should be replaced with “special agreements”, so as not 
to restrict unnecessarily the types of agreement covered. 
Also, it should be made clear in the commentary to that 
principle that the list of preventive measures for which 
it provided was not exhaustive and consisted of mere 
examples. 

27. As for draft principle I-4, an explanation should be 
given of why it concerned “organizations” involved in 
peace operations instead of “international organizations”, 
as was the case in draft principles I-3 and III-2 to III-5. 
Furthermore, in that context, the word “should” would be 
preferable to “shall”. 

28. It would also be preferable, in draft principle III-1 
on peace agreements and draft principle III-2 on post-con-
flict environmental assessments and reviews, to replace 
the words “are encouraged to” with “should”. In addition, 
draft principle III-2, paragraph 2, should be incorporated 
into draft principle I-4 to ensure that all issues relating to 
peace operations were dealt with in the same provision. 

29. In draft principle III-3 on remnants of war, the list 
in the first paragraph should be non-exhaustive, given the 
multitude of other products and substances – chemicals,  
waste products, oil and so forth – that could have a dev-
astating effect on the environment. In that connection, 
it was interesting to note that many of the treaties and 
international agreements covering remnants of war dealt 
mainly with mines and other explosive devices, while 
the example given in the third report of oil leaks from 
the wrecks of the military ships littering the seabed of 
the Federated States of Micronesia showed clearly that 
environmental threats had multiple origins. Moreover, it 
was noted in the first paragraph that all mines and other 
devices should be removed after the cessation of active 
hostilities, but it had not been specified whose obligation 
it was to remove and destroy those devices. It should thus 
be explicitly indicated which actors, other than States, 
were responsible for dealing with remnants of war. The 
obligation to provide technical and material assistance for 
the removal of remnants of war, which was set out in draft 
principle III-3, paragraph 2, was important, but it would 
benefit from being reformulated in more precise terms. 

30. Draft principles III-3 and III-4 could be merged into 
a single draft principle in which remnants of war on land 
and remnants of war at sea were each dealt with in a sepa-
rate paragraph. In draft principle III-4, paragraph 1, the 
references to public health and to the safety of seafarers 
could be deleted, as neither notion was directly related 
to the protection of the natural environment. The type 
of information that was to be collected in surveys and 
the actors to whom access to that information should be 

granted should be specified in the commentary to draft 
principle III-4, paragraph 2. 

31. As for draft principle III-5 on access to and shar-
ing of information, it would be advisable to indicate 
which actors should be granted access to information and 
the type of information that should be shared. The time 
at which information should be shared should also be 
specified.

32. As it was currently formulated, draft principle IV-1 
on the rights of indigenous peoples was much too broad in 
scope and should be refocused on the need to protect the 
lands and environment of indigenous peoples. Subject to 
those comments, he recommended referring all the draft 
principles to the Drafting Committee. 

33. With regard to chapter III of the third report, which 
covered the Special Rapporteur’s final remarks and the 
future programme of work, he noted that the general con-
clusions that the Special Rapporteur drew from her three 
reports,359 in particular with regard to the legal rules appli-
cable to the protection of the environment in relation to 
armed conflicts and the role of States and international 
organizations in the application and development of those 
rules, were important and could have been developed 
in greater detail. The new membership of the Commis-
sion would decide how to continue work on the topic 
and which issues should be examined as part of it. In that 
regard, it would be wise, as the Special Rapporteur rec-
ommended, to study the protection of the environment 
during occupation, the responsibility of non-State actors 
and organized armed groups and non-international armed 
conflicts. Other important issues, such as compensation 
and reparation for damage caused to the environment and 
the impact of the use of specific weapons on the environ-
ment, should also be considered, and the case law of inter-
national courts and tribunals would provide a great deal of 
useful information in that regard. 

34. In conclusion, he wished to recall that, in its advisory 
opinion on the Legality of the Threat or Use of Nuclear 
Weapons, the International Court of Justice had stated:

29. The Court recognizes that the environment is under daily 
threat and that the use of nuclear weapons could constitute a catastro-
phe for the environment. The Court also recognizes that the environ-
ment is not an abstraction but represents the living space, the quality of 
life and the very health of human beings, including generations unborn. 
The existence of the general obligation of States to ensure that activities 
within their jurisdiction and control respect the environment of other 
States or of areas beyond national control is now part of the corpus of 
international law relating to the environment.

30. However, the Court is of the view that the issue is not whether 
the treaties relating to the protection of the environment are or are not 
applicable during an armed conflict, but rather whether the obligations 
stemming from these treaties were intended to be obligations of total 
restraint during military conflict. …

Lastly, he congratulated the Special Rapporteur on her 
excellent work on a topic of major contemporary signifi- 
cance for the world and, more generally, for her great 

359 For the preliminary report, see Yearbook … 2014, vol. II 
(Part One), document A/CN.4/674; and for the second report, see Year-
book … 2015, vol. II (Part One), document A/CN.4/685.
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contribution to the work of the Commission over the pre-
vious 10 years, and he wished her every success in her 
future endeavours. 

35. Mr. McRAE congratulated the Special Rapporteur 
on her third report, which contained a wealth of infor-
mation on the way in which obligations to protect the 
environment had developed and on their scope of appli-
cation. In the report, the Special Rapporteur had focused 
her analysis on post-conflict issues, but she had also dealt 
with some preventive measures.

36. The challenge posed by the topic was to link the 
obligations relating to environmental protection to the 
specific context of each phase of the conflict – before, 
during and after – in a manner consistent with the inter-
national law regulating armed conflict. In one sense, it 
involved establishing links between areas that had previ-
ously not been explicitly linked. In that regard, the Special 
Rapporteur provided many references to illustrate the way 
in which concerns for the protection of the environment 
had come to the fore in areas where such concerns had 
not been evident in the past. However, it would be advis-
able for the Special Rapporteur to clarify the link between   
existing practice or principles and the proposed draft prin-
ciples in order to make the draft principles more easily 
understandable and more acceptable to the Commission 
and to States.

37. With regard to the effects of armed conflicts on trea-
ties, Mr. Caflisch had given a very illuminating analysis 
of the circumstances in which treaties continued to apply 
during an armed conflict. That analysis made it possible 
to understand a very important aspect of the topic, namely 
that, if environmental treaties continued to apply in times 
of armed conflict, they could thus continue to impose 
obligations relating to the environment in the post-con-
flict period.

38. However, it was not always clear whether all the 
obligations stemming from a treaty that continued to 
apply after the onset of a conflict remained in force. The 
Special Rapporteur took the example of friendship, com-
merce and navigation treaties, which were considered, at 
least the dispute settlement provisions thereof, to remain 
in force in times of armed conflict. She also offered an 
interesting analysis of how provisions relating to envi-
ronmental protection had progressively been incorporated 
into investment treaties, the modern-day equivalent of 
friendship, commerce and navigation treaties. 

39. Nonetheless, would obligations under investment 
treaties between the parties to an armed conflict continue 
during the course of that conflict? Historically, armed 
conflicts had always been an opportunity to detain and 
expropriate at will. That could not be the case today, but 
one might nevertheless ask whether provisions relat-
ing to environmental protection continued to apply 
and whether the relevant obligations provided for in an 
investment treaty could be covered by a security excep-
tion. It might be interesting to attempt to answer those 
questions, but the Commission would then be going 
beyond the scope of the topic. In his view, the refer-
ence to investment agreements served not to illustrate 
the existence of agreements providing for environmental 

protection in the event of armed conflict, but to show 
that the issue of environmental protection was now being 
incorporated into areas or agreements from which it had 
previously been absent. As a further demonstration of 
the increasing prominence of environmental protection, 
the Special Rapporteur referred to many examples from 
case law relevant to the protection of the environment in 
relation to internal armed conflicts rather than interna-
tional armed conflicts. Of course, those examples could 
give rise to interesting analogies, but the draft principles 
proposed by the Special Rapporteur could not apply to 
internal conflicts, as they presupposed the existence of 
two parties that could assume obligations or whose con-
duct could be regulated by the principles in question. 
The case law analysed by the Special Rapporteur thus 
offered an interesting perspective, but it did not make 
it possible to demonstrate that States had obligations 
in terms of the protection of the environment in case of 
armed conflict. 

40. Some members of the Commission had expressed 
doubts regarding the proposal to include a draft princi-
ple on indigenous peoples among draft principles on the 
protection of the environment in relation to armed con-
flicts. Their doubts were perhaps due to the fact that the 
Special Rapporteur had not explained in sufficient detail 
why she had made that proposal. When environmental 
protection measures were taken after a conflict, they were 
likely to be focused mainly on the land, as that was where 
remnants of war, namely chemical and other weapons, 
explosive ordnance and other devices mentioned in draft 
principle III-3, which polluted and threatened the life and 
health of persons, were to be found. It was in that con-
text that the interests of indigenous peoples acquired their 
full importance. The special relationship that indigenous 
peoples had with the natural environment, in particular 
the land, was what underpinned their rights. Activities 
aimed at remedying the effects of armed conflict on the 
environment – on land and, in some cases, at sea – could 
lead States to intervene in areas over which indigenous 
peoples had rights or for the restoration of which their 
expertise could be utilized. Indigenous peoples could thus 
be affected directly by the environmental impact of armed 
conflicts and the measures taken to remedy the damage 
caused, which was why it was necessary to call on their 
traditional knowledge, consult them and cooperate with 
them, as provided for in draft principle IV-1. The rights of 
indigenous peoples were acquiring greater recognition in 
international law, and if there was one area in which their 
rights should be recognized, it was that of the protection 
of the environment in post-conflict situations. Draft prin-
ciple IV-1 proposed by the Special Rapporteur was a step 
in that direction, and he endorsed it, even if he thought 
that it should be included as a principle applicable in the 
post-conflict period. 

41. Turning to the consideration of the draft principles 
themselves, Mr. McRae said that he was of the view that 
they were a set of sensible provisions capable of guiding 
the actors involved in the protection of the environment in 
relation to armed conflicts in their conduct. With regard to 
draft principle I-1, he did not see why the adoption of legis- 
lative, administrative and judicial measures should be 
limited only to prevention, as such measures were surely 
also necessary in dealing with post-conflict situations.
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42. Concerning draft principle I-3, he noted that, while 
in the past it had not been common to include provi-
sions on environmental protection in status-of-forces 
agreements, the situation had since changed, as shown 
by the examples given by the Special Rapporteur in her 
third report. However, he was of the view that it was not 
enough, in a provision intended to become a principle, to 
“encourage” States to include provisions of that type in 
their status-of-forces agreements and that it was neces-
sary to indicate what they “should” do. The same obser-
vation could be made about other draft principles, such 
as draft principle II-1, and highlighted the point made by 
Mr. Candioti, who had urged the Commission to take a 
clear and consistent position with regard to the respec-
tive characteristics of draft guidelines, draft principles 
and draft conclusions, as opposed to draft articles. It was 
a matter that must be addressed by the Commission in its 
new composition. 

43. The link between draft principles III-3 and III-4 on 
remnants of war and remnants of war at sea, respectively, 
should be clarified: it was necessary to know whether 
draft principle III-3 was a general provision that applied 
both to remnants of war on land and remnants of war at 
sea or whether it applied only to the former, in which case 
its title should be changed. Moreover, the obligations set 
out were different: draft principle III-3 provided that rem-
nants of war should be removed, whereas nothing of the 
sort was said in draft principle III-4, which dealt only with 
the cooperation required to neutralize the threat that rem-
nants of war at sea might pose. Yet there was no doubt that 
remnants of war at sea, some of which had been underwa-
ter for decades and had been polluting the environment 
with inevitable consequences for public health, should 
also be removed. In that regard, Mr. Hassouna’s proposal 
to merge the two draft principles could be a solution. Not-
ing the example of a landing craft of the United States 
whose remnants could still be seen off the island of Betio, 
in the Pacific, some 50 years after the end of the battle 
in which it had run aground, he nevertheless wondered 
whether it was in fact realistic to require States to remove 
remnants of war “without delay”, as provided for in draft 
principle III-3.

44. Draft principle III-5 called for some clarifications. 
If the obligation to share information was a perfectly 
legitimate corollary to the obligation to cooperate, it was 
excessive to require States to “grant access” to informa-
tion, without further specification. Governments regu-
lated access to information and made many exceptions 
in the interests of, for example, State secrecy or national 
security. The disputes filed with the WTO or investment 
tribunals showed the difficulties faced by States in that 
regard. The draft principle should thus be reformulated so 
as to take due account of those constraints and avoid giv-
ing the impression that it was seeking to require States to 
grant unlimited access to their information. 

45. Returning to the draft principle on the rights 
of indigenous peoples, he reiterated that it should be 
included among the principles applicable in the post-
conflict period and that it should be explicitly linked to 
the obligation of States to remedy the environmental con-
sequences of armed conflicts. He supported the referral 
of all the draft principles to the Drafting Committee and 

hoped that his comments would be taken into account. 
Lastly, he wished to join his colleagues in paying tribute 
to Ms. Jacobsson for her remarkable work, both as the 
Special Rapporteur for the topic under consideration and 
as a member of the Commission. Whatever the subject 
under consideration, Ms. Jacobsson had always striven, 
with determination and civility in equal measure, to pro-
mote respect for fundamental principles, such as gender 
equality, human rights and the protection of the individ-
ual, and environmental protection, and to uphold in the 
Commission such important values as collegiality and 
the ability to compromise. 

46. The CHAIRPERSON, speaking as a member of the 
Commission, said that he wished to offer his warm con-
gratulations to the Special Rapporteur on her excellent 
third report in which she undertook, on the basis of a great 
deal of research and many references to literature, case 
law and State practice, to determine how, in situations of 
international and non-international armed conflict, the law 
on protection of the environment could continue to apply 
in parallel with the law of armed conflict and how that 
protection could be strengthened. The report was focused 
primarily on the identification of rules of particular rel-
evance applicable to post-conflict situations, although it 
contained a draft principle on preventive measures and 
another on the rights of indigenous peoples that should be 
applicable before, during and after a conflict. 

47. Rather than entering into a detailed analysis of the 
methodology used by the Special Rapporteur and the 
structure of her third report, he would make some general 
comments before returning to certain points that had been 
of particular interest to him. Chapter I, section C, dealt 
with the debate on the second report of the Special Rap-
porteur that had taken place in the Sixth Committee in 
2015. The intensity of those discussions showed the great 
interest that the topic attracted among States as well as its 
complexity and the difficulty of defining its scope. 

48. Chapter I, section D, which dealt with the responses 
of States to the request for information on specific issues 
on which comments would be of particular interest to the 
Commission, showed that the responses had been rela-
tively numerous, which was unusual, and substantive, and 
that they had been received from a wide range of States, 
including Lebanon, the Federated States of Micronesia, 
the Netherlands, Paraguay, Slovenia, Spain, Switzerland 
and the United Kingdom. The response from the Feder-
ated States of Micronesia was particularly interesting. It 
explained that it had “a long history of being theatres of 
war and staging grounds for military activities, particu-
larly in the prelude to and during the Second World War. 
Wrecks of military ships and aircraft, as well as hulking 
weaponry and unexploded ordnance, litter the land and 
sea of the Federated States of Micronesia.” It supported 
the temporal approach used by the Special Rapporteur 
and noted that the obligations of belligerents under inter-
national law in relation to the protection of the environ-
ment spanned all three phases addressed in the report. 
With regard to weapons, it endorsed the preference of the 
Special Rapporteur not to focus on specific weapons on 
the understanding that the Commission’s consideration of 
the topic encompassed “any and all types of weapons that 
may be utilized in an armed conflict”. As for the rights of 
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indigenous peoples, it noted “the need for the Commis-
sion to consider the connections between the protection of 
the environment and the safeguarding of cultural heritage, 
particularly that of indigenous peoples”. 

49. Paragraphs 79 to 83 of the third report dealt with 
the documentation provided by Lebanon on the pollution 
that the destruction of oil storage tanks at the Jiyeh elec-
tric power plant by the Israeli Air Force had caused to its 
coastline and parts of the coast of the Syrian Arab Repub-
lic in 2006. The damage had been estimated at more than 
US$ 850 million, but no compensation seemed to have 
been paid by the State responsible. 

50. Emphasis should be placed on the information pro-
vided by those countries, as it expressed the point of view 
of victims of armed conflicts. For the inhabitants of the 
Federated States of Micronesia in particular, who had 
been witnesses and victims of the destructive power of 
weapons, both during and before and after conflicts, the 
study of the topic was an opportunity finally to make their 
voices heard. 

51. At the previous meeting, Mr. Peter had strongly 
defended the retention of principle IV-1 on the rights 
of indigenous peoples and made comments on how it 
could be better formulated. He himself fully endorsed 
Mr. Peter’s position. The relationship between indigenous 
peoples and the land that they occupied was an integral 
part of their culture and way of life and made them vul-
nerable to external interference. Most indigenous peoples, 
such as the tribes of the Amazon, had lived off the forest, 
and preserved it, for generations. Mr. Peter was right to 
note that, while they differed in terms of culture, indigen- 
ous peoples existed on most continents. If the third report 
devoted more attention to the indigenous peoples of Latin 
America, it was perhaps because the Inter-American 
Court of Human Rights had ruled on several cases of 
internal conflict in Central America, Colombia and else-
where in the region, and its case law was thus extensive. 
However, efforts should be made to ensure that the provi-
sion to be retained encompassed indigenous peoples of all 
continents and emphasized their special vulnerability to 
armed conflicts and the often unique role that they played 
in the preservation of the environment.

52. In her final remarks, the Special Rapporteur con-
cluded from her three reports that there existed a substan-
tial collection of legal rules that enhanced the protection 
of the environment in relation to armed conflicts, but 
that the various parts of that collection seemed to work 
in parallel streams and that there were no existing tools 
to encourage States, international organizations and other 
relevant actors to utilize all the rules that were already 
applicable. She nevertheless noted that there was a clear 
link between the law applicable before the outbreak of an 
armed conflict and the law applicable after an armed con-
flict and that new rules concerning armed conflicts could 
be developed with a view to protecting the environment. 
He was thus more optimistic than Mr. Peter and was con-
vinced that, although the members of the Commission all 
regretted that Ms. Jacobsson would soon leave the Com-
mission, her pioneering work would not be abandoned and 
would be continued by another member. In conclusion, he 
recommended that the draft principles be referred to the 

Drafting Committee and once again thanked Ms. Jacobs-
son for her outstanding third report and her valuable con-
tribution to the work of the Commission.

53. Mr. FORTEAU said that, first of all, he wished to 
thank Ms. Jacobsson sincerely for her third report on the 
protection of the environment in relation to armed con-
flicts, as the effort that she had made to gather the relevant 
elements of practice and case law was substantial and 
commendable. Moreover, the care taken in the compila-
tion of a detailed bibliography, which contained titles in 
several languages, should also be commended.

54. The third report was very long, probably too long, 
and contained nine new draft principles, which did not 
seem reasonable. The Commission’s methods of work, 
which underpinned the quality and authority of its work, 
required that every draft text examined be accompanied 
by a detailed analysis of practice, precedent and doctrine, 
and it would doubtless have been more reasonable in that 
regard to submit only four or five draft texts at the cur-
rent session, all the more so because the topic under con-
sideration was a very specialized one, and the proposals 
made by the Special Rapporteur could not be fully under-
stood without further reading on both the law of armed 
conflict and environmental law. An excessive number 
of proposed texts complicated, indeed discouraged, the 
preliminary reading and analytical work required for any 
intervention in plenary. More generally, with regard to 
the recent development of the Commission’s methods of 
work, he stressed that it was already difficult to produce 
quality work when nine different topics on very diverse 
and increasingly specialized themes were included on the 
agenda for a single session of the Commission, as was the 
case in 2016, and that it became frankly impossible if, for 
each topic, a large number of draft texts were proposed. 
It also severely complicated the task of Member States, 
which had only two months in which to formulate their 
comments on the Commission’s annual report. He had 
already called for moderation during the first part of the 
current session, and it seemed to him necessary to do so 
again. In June 2016, 59 draft texts – guidelines, conclu-
sions or principles – had been adopted by the Commis-
sion, and, the previous week, 12 new draft texts had been 
submitted, which was a rather daunting prospect.

55. He said that he would limit himself to a few gen-
eral remarks, largely on matters of method, without going 
into detail on each of the proposed draft principles. With 
regard to method, it was very difficult, as Mr. Šturma 
and other members had noted, to understand the bases on 
which most of the proposed draft principles rested. The 
Special Rapporteur should have explained, in a pedagogic- 
al manner, the elements of practice and of case law sub-
stantiating each draft principle. She had done so for some 
of the draft texts, but regrettably not for all of them, in 
particular draft principle I-1, about which Mr. Hmoud, 
Mr. Kittichaisaree and Mr. Šturma had been justifiably 
critical. It also seemed that the Special Rapporteur had 
been selective in the elements of practice used, which had 
doubtless resulted from the fact that the excessive num-
ber of draft principles that she was proposing had made it 
impossible for her to conduct an exhaustive review for each 
of them. Mr. Peter had made the same point with regard to 
draft principle IV-1 on indigenous peoples: his comments 
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also applied to draft principle III-1 on peace agreements, 
for which only a few examples of agreement, concluded 
exclusively between a State and a non-State actor, had 
been analysed. Yet, to determine the state of international 
law on the issue, it would surely have been necessary to 
analyse in full the practice of peace agreements, including 
inter-State agreements. Moreover, the practice set out in 
paragraphs 167 to 173 of the third report to justify draft 
principle I-4 on peace operations was very cursory, and 
additional research was warranted. Once again, every draft 
text adopted should be based on an exhaustive analysis of 
the most relevant elements of practice, as the authority of 
the Commission’s work was at stake.

56. Still on the question of method, the Special Rap-
porteur’s very broad definition of the topic left him con-
fused. As other members had noted, several of the draft 
principles did not really fall within the scope of the topic, 
in particular draft principle I-3 on status-of-forces and 
status-of-mission agreements. Mr. Murase had explained 
clearly why such agreements did not concern armed con-
flicts directly, but the same went for draft principle IV-1 
on the rights of indigenous peoples. Despite his impas-
sioned plea in favour of that draft principle, Mr. Peter had 
not convinced him that the issue fell within the scope of 
the topic. One might also wonder whether draft princi-
ple I-4 on peace operations fell within the scope of the 
topic either as, in principle, peace operations put in place 
by the United Nations were not part as such of armed con-
flicts, save for the very exceptional cases in which they 
were given an offensive mandate. Mr. Šturma and other 
members had also rightly noted that draft principle III-3 
concerned weapons more than the environment. At the 
very least, the draft principle should be brought into line 
with principle III-4, and its relation to the environment 
should be mentioned explicitly. Also, as Mr. Hassouna 
and Mr. Šturma had noted, its scope of application should 
be expanded to include all remnants of war and not only 
explosive ordnance, which required further research on 
the issue. Furthermore, the third report dealt with devel-
opments in case law relating to property law, which were 
not directly linked to the topic.

57. More fundamentally, he had doubts regarding the 
possibility of transposing purely and simply, without 
further consideration, environmental law applicable in 
peacetime to situations of armed conflict. He had taken 
note of the Special Rapporteur’s argument, namely that 
it was simply impossible to determine whether every 
treaty relating to environmental law was applicable to 
armed conflicts. He had also taken note of the statement 
by Mr. Caflisch, who had recalled the solutions adopted 
by the Commission in 2011 in the context of its work on 
the effects of armed conflicts on treaties. However, the 
issue at stake was not whether all environmental treaties 
applied to armed conflicts or how their termination or 
suspension should be decided in case of armed conflict. 
What was necessary was to determine, not in general, but 
for every draft principle proposed by the Special Rap-
porteur, whether the relevant rules of environmental law 
applicable in peacetime were applicable to armed conflict 
as they stood. In his view, it was an essential prerequi-
site to any consideration of the topic. The term “appli-
cable” here had both a formal meaning – did the rules 
in question apply? – and a more substantive one – was 

it possible, realistic or reasonable to transpose the appli-
cation of peacetime rules to armed conflicts, and should 
they be adapted to that specific situation? To take only one 
example, it seemed very difficult to transpose the obliga-
tion relating to access to and sharing of information as 
it stood – without any modification – to armed conflicts. 
From that standpoint, the comments made by Mr. Park 
on draft principle III-5 seemed perfectly fair and legiti-
mate. In its advisory opinion of 1996 on the Legality of 
the Threat or Use of Nuclear Weapons, the International 
Court of Justice had taken a cautious approach on that 
point. In paragraph 30 of its opinion, the Court did not 
state that treaties relating to the protection of the envi-
ronment were applicable in their entirety to armed con-
flicts, but asked only “whether the obligations stemming 
from these treaties were intended to be obligations of 
total restraint during military conflict”. That showed that 
there could be a middle ground between, on the one hand, 
the “total” application of those treaties and, on the other, 
their “total” non-application to situations of armed con-
flict, and it was that middle ground that the Commission 
should define in the context of the topic. In his view, that 
involved examining, for each theme and each draft princi-
ple, the extent to and conditions under which the environ-
mental law applicable in peacetime could apply to armed 
conflicts. The Special Rapporteur made an attempt to do 
so in paragraphs 100 to 112 of her third report, which was 
certainly welcome, but insufficient. Furthermore, she did 
not draw any conclusion from that analysis in her third 
report, even though it was a priority issue. It should be 
remembered that those who drafted conventions on the 
environment had not necessarily had armed conflicts in 
mind, which was why it was essential to carry out that 
analysis. That preparatory work remained to be done for 
some of the draft principles proposed by the Special Rap-
porteur, in particular draft principles I-1, III-2 and III-5.

58. Thus, at the current stage of work, he was not really 
in favour of referring all the draft principles to the Drafting 
Commission, as a selection needed to be made, as several 
members had noted. Of course, the few general comments 
that he had made did not detract from the breadth of the 
Special Rapporteur’s work. On the contrary, the wealth 
and diversity of the perspectives opened up by her third 
report showed the complexity of the topic and the conse-
quent need for extensive research.

59. Mr. PETRIČ said that he wished to commend the 
excellent quality of the Special Rapporteur’s third report 
and her presentation of it, as well as all her work on the 
topic of the protection of the environment in relation to 
armed conflicts. As the Special Rapporteur had said that 
she would not be seeking re-election, he also wished to 
thank her for her contribution to the Commission, her 
friendly cooperation and her unfailing commitment to the 
respect and protection of human rights and dignity, the 
development of humanitarian law and environmental pro-
tection over the previous 10 years.

60. Turning to the third report itself, he noted that it was 
based on very extensive and very useful documentation 
directly or indirectly linked to the topic of the protection 
of the environment in relation to armed conflicts. The 
report also had other particularly interesting elements, 
notably the bibliography, the summary of the debate held 
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in the Sixth Committee and, even if they were few and 
sometimes not germane to the topic, the responses of 
States to the request for information on the specific issues 
identified by the Commission as being of particular inter-
est to it. The Special Rapporteur’s third report thus pro-
vided a firm grounding on which to examine the issues 
addressed. The approach adopted, which was based on a 
distinction between the three temporal phases of armed 
conflict, was particularly useful, and the Special Rappor-
teur’s insistence on the interconnection between several 
aspects of each of those three phases was especially wel-
come. That being said, he was of the view that the Com-
mission should continue to concentrate on the issue of the 
protection of the environment. 

61. The report under consideration, the research on 
which it was based and the draft principles that it contained 
mainly concerned international armed conflicts. Although 
he had no particular objection in that regard, he wished 
to note that the majority of contemporary armed conflicts 
were internal armed conflicts, a trend that would prob-
ably hold true in the future. The Commission could thus 
not overlook that aspect, as Mr. Park had rightly noted, 
and, in that context, he shared the views that Mr. Park had 
expressed in his intervention. With regard to methodol-
ogy, some of the very extensive documentation on which 
the third report was based was not relevant to the pro-
posed draft principles. That being said, he fully endorsed 
the Special Rapporteur’s statement, in paragraph 266 of 
her third report, that “the three reports … indicate that 
there exists a substantive collection of legal rules that 
enhances environmental protection in relation to armed 
conflict”. In the context of her work, the Special Rappor-
teur had consulted the most relevant international organi-
zations, as well as NGOs and some international bodies, 
which only added to the usefulness and authority of the 
report and, while a definitive decision had apparently not 
been made with regard to the form that the outcome of 
the work would take, it seemed that the development of 
guidelines was the most appropriate solution. 

62. Turning to the proposed draft principles, he said 
that draft principle I-1 (Implementation and enforce-
ment), the content of which he endorsed, stated clearly 
that it was the protection of the environment in relation 
to armed conflicts, including internal armed conflicts, that 
was at the heart of the Commission’s work. With regard 
to draft principle I-3 (Status-of-forces and status-of-mis-
sion agreements), he shared Mr. Murase’s views. Those 
particular instruments, which largely governed matters of 
civil and criminal jurisdiction in peacetime, were hardly 
relevant to the protection of the environment in relation to 
armed conflicts. In any case, if that draft text were to be 
retained, the word “agreements” should be replaced with 
the words “special agreements”, as they came in various 
types, in particular during the post-conflict phase. How-
ever, it should be added that, with status-of-forces and 
status-of-mission agreements in relation to environmen-
tal law, the Commission was moving in an entirely new 
direction. In paragraph 161 of her third report, the Special 
Rapporteur herself acknowledged that those agreements 
rarely contained environmental clauses. There was thus 
reason to doubt that international law was sufficiently 
developed in that regard to justify the inclusion of those 
agreements within the scope of the topic.

63. With regard to draft principle I-4 (Peace operations), 
he endorsed Mr. Šturma’s proposal to replace the word 
“shall” with “should”, as the obligation in question was 
an obligation of means rather than an obligation of result. 
The word “all” should also be deleted, as its meaning 
remained unclear. That being said, the draft principle was 
useful and important and was in line with a broader trend 
under way at the United Nations, in particular the Sec-
retary-General’s initiative entitled “Greening the Blue”. 
Incidentally, it should be noted that, in 2011, on the occa-
sion of the International Day for Preventing the Exploita-
tion of the Environment in War and Armed Conflict, the 
Secretary-General had stated that, “[g]iven their critic- 
al role in supporting countries emerging from conflict, 
United Nations peacekeeping operations are well-placed 
to positively influence how the environment is protected 
and natural resources are managed”.360 

64. He approved of draft principle III-1 (Peace agree-
ments), even though it did not address the issue of com-
pensation and attribution of responsibilities, which was 
crucial. However, he understood that it would be addressed 
at a later stage of the work. If not, the principle would be 
incomplete and could even cause confusion. In any case, 
he fully endorsed the Special Rapporteur’s argument that 
States should be encouraged to include environmental 
aspects in every peace agreement or other agreement for 
the termination of a conflict (armistice agreements, for 
example). Draft principle III-2 was also broadly accept-
able, even if its temporal aspect was insufficiently clear. 
Furthermore, the security of personnel tasked with con-
ducting environmental impact studies after a conflict 
should always be guaranteed, given the imminent dangers 
that also existed in post-conflict situations. In his view, it 
should be reflected in one way or another in the draft text. 

65. As for draft principles III-3 (Remnants of war) and 
III-4 (Remnants of war at sea), he could not see why the 
word “war” had been used in their titles instead of the 
words “armed conflict”. In addition, it should be clearly 
stated which party was required to remove those remnants. 
Furthermore, as Mr. Šturma had noted, draft principle III-3, 
which included several examples of remnants of war, 
was simultaneously too narrow and too broad. The word 
“shall” should also be replaced with “should” in those 
two draft principles. As for specific remnants of war, 
for example mines, which continued every year to claim 
thousands of victims around the world, it was important 
that the parties to an armed conflict be required to keep 
the documents and maps indicating the location of mines 
so that, once the conflict had ended, those devices could 
be removed or destroyed. It should be noted that, regret-
tably, more than 20 years after the end of hostilities, some 
regions of Bosnia and Herzegovina and Croatia had still 
not been demined for want of information on the locations 
of those devices, and the same was true of other regions 
in the world. It would thus be preferable not to limit the 
obligation in question to the post-conflict phase only. In 
international law, responsibilities relating to remnants of 
war on land, which largely meant mines, focused mainly 
on the protection of civilians rather than on the protection 
of the environment.

360 See UNEP, Greening the Blue Helmets: Environment, Natural 
Resources and UN Peacekeeping Operations, Nairobi, 2012, back 
cover.
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66. In draft principle III-5 (Access to and sharing of 
information), the word “shall” should also be replaced 
with “should”. The wording proposed for that draft princi-
ple did not take account of the temporal aspect, which was 
nevertheless important, as issues of access to and sharing 
of information were framed very differently in each of the 
temporal phases of armed conflict. 

67. Draft principle IV-1 had given rise to interesting 
exchanges, and he agreed with several members that it did 
not fall within the scope of the topic, even if the protection 
of the rights of indigenous peoples certainly constituted an 
obligation of international law. No reference was made to 
armed conflict in that draft principle, and the Special Rap-
porteur dealt with indigenous peoples only in a general 
manner in her third report, without establishing the link 
to armed conflict and without explaining which specific 
obligations stemmed from international law as far as the 
environment of those peoples during the conflict or post-
conflict phases was concerned. A large part of the con-
tent of the third report and the draft principles proposed 
therein seemed to have more to do with the progressive 
development of international law than with its codifica-
tion, and it seemed to go a little too far in some cases. The 
Drafting Committee would have to decide how far it was 
possible to go without risk, basing its work on State prac-
tice, case law and doctrine in order to develop relevant 
and clear legal principles, in particular with regard to the 
draft principle on indigenous peoples. In conclusion, he 
proposed that all the proposed draft principles be referred 
to the Drafting Committee.

68. Mr. KOLODKIN said that Ms. Jacobsson’s exten-
sive work was extremely important and promising for 
the future, and he hoped that the next special rapporteur 
would devote as much effort to the study of the topic and 
would have as much enthusiasm. He wished to share with 
the Commission a few remarks on aspects of the topic 
that, in his view, warranted further consideration and 
called for a more cautious approach. 

69. First, the scope of application and limits of the topic 
should be further defined. It should be specified whether 
the draft principles concerned the natural environment, 
which was his preference, or the environment in gen-
eral, in which case the concept of human habitat should 
be brought in, which would complicate the issue consid-
erably. A distinction should also be drawn, for the post-
conflict phase in particular, between international armed 
conflicts and non-international armed conflicts. Indeed, 
even if the dividing line between the humanitarian law 
applicable to international conflicts and that applicable to 
internal conflicts was increasingly blurred, it could not be 
said that the rules of international law relating to the pro-
tection of the environment were applicable in the same 
way after international and internal conflicts. Yet some of 
the draft principles relating to post-conflict situations in 
the third part were formulated without drawing a distinc-
tion between the two types of conflict and were addressed 
to all parties. Neither was he convinced that a sufficiently 
precise definition had been given of the beginning of the 
pre-conflict situation, to which the proposed principles 
applied, and the end of the post-conflict situation. Further-
more, as other members of the Commission had noted, it 
might be asked whether it was appropriate, in the context 

of the topic under consideration, to deal with issues such 
as investment agreements, status-of-forces agreements 
and the rights of indigenous peoples. 

70. With regard to draft principle I-3, he was of the view 
that, as Mr. Murase, among others, had noted, status-of-
forces agreements often bore no relation to armed con-
flicts, such that they did not fall within the scope of the 
topic and that the draft principle was not appropriate in 
the context. 

71. With regard to draft principle III-1 on peace agree-
ments, which contained recommendations to be imple-
mented by all parties to international or internal conflicts 
in post-conflict situations, he doubted that all those par-
ties could be placed on an equal footing without distinc-
tion, in particular as peace agreements concluded after 
internal conflicts governed very specific situations. First, 
one of the parties might no longer exist. Second, did the 
fact of addressing the same recommendations on the con-
tent of a peace agreement to both the legitimate and ille-
gitimate parties to an internal conflict not confer a certain 
legitimacy on parties that had none? Third, why was it 
obligatory for a peace agreement to be signed after an 
internal armed conflict? Fourth, if an internal armed con-
flict had no cross-border consequences or consequences 
with effects erga omnes, why should the protection of 
the environment be subject to international settlement? 
Given those comments, in his view, either the parties 
addressed in draft principle III-1 should be limited only 
to States or the scope of application of the principle 
should be restricted to the post-conflict stage of interna-
tional armed conflicts.

72. Draft principle III-2 gave rise to similar remarks, 
as one might ask whether States were able or willing to 
launch a very general appeal for cooperation to the former 
parties to all internal conflicts, even if it concerned only 
environmental issues, as the scope for that type of coop-
eration seemed to have to be examined on a case-by-case 
basis. As for draft principle III-3, paragraph 2, it imposed 
obligations on all the parties to an armed conflict, what-
ever its nature, with the result that the comments on draft 
principles III-1 and III-2 applied mutatis mutandis.

73. With regard to the title of draft principle III-3, he 
noted, to add to the comments made by other members 
of the Commission, that the priority objective at the end 
of any armed conflict was to meet basic human needs and 
that the removal of remnants of war was a basic prior-
ity when the objective was to guarantee human security. 
Given that, to carry out such an operation, the existence of 
resources had to be taken into account, an unconditional 
obligation, such as that proposed by the Special Rappor-
teur, was not necessarily based on general international 
law or with regard to State practice.

74. As for draft principle III-4, with regard to which 
Mr. McRae had raised the possibility of including an 
obligation to remove remnants of war at sea, he was not 
sure that it would be straightforward to establish such an 
obligation, and further in-depth research on the matter 
would be necessary. In any case, in his view, the question 
of whether it was appropriate to include a provision on 
responsibility for the presence of remnants of war or the 
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failure to remove them should be considered with caution. 
It was notable that, after the Second World War, the Allies 
had dumped dangerous chemical weapons and chemical 
agents produced in Germany at the bottom of the sea. As 
those agents had not been prohibited under international 
law at the time, and the Allies had disposed of them in their 
own interests and, in his view, also in the general interest, 
it might be asked which entity should take responsibility 
for those acts, the damage caused to the environment or 
the failure to remove the agents, as it was unclear on what 
basis a particular country could be held responsible for 
that damage, not to mention that, according to experts, it 
was not known whether it would not be more damaging 
to the environment to remove those products than to leave 
them in place. In that context, the issue of responsibility 
could certainly not be decided easily.

75. Draft principle III-5 seemed to concern post-conflict 
situations, but the opening clause gave the impression that 
it was an obligation relating to conduct in times of armed 
conflict, and, as he had said already, it was in his view 
unrealistic to provide for such an obligation during an 
armed conflict. 

76. In conclusion, although the analysis of the draft 
principles seemed to him a very delicate exercise, as 
the boundaries between the points considered were very 
blurred, he was in favour of referring all the draft princi-
ples to the Drafting Committee, apart from draft princi-
ples I-3 and IV-1. He thanked Ms. Jacobsson for her hard 
work and hoped that her report would serve as a source of 
inspiration for future work on the topic. 

The meeting rose at 12.45 p.m.
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Organization of the work of the session (continued )*

[Agenda item 1]

1. The CHAIRPERSON said that the Bureau had not 
yet been able to finalize all aspects of the draft programme 

* Resumed from the 3315th meeting.

of work. It would be submitted to the Commission as soon 
as possible. In the meantime, a plenary meeting would 
be held at 3 p.m. on Monday, 18 July 2016 to allow the 
Commission to continue its consideration of the topic of 
jus cogens. The Special Rapporteur on that topic would 
sum up the discussion the following day, after which the 
Special Rapporteur on the topic of protection of the envi-
ronment in relation to armed conflicts would sum up the 
debate on that topic. Then, if time remained, the Drafting 
Committee on the topic of jus cogens would meet.

Protection of the environment in relation to armed 
conflicts (continued ) (A/CN.4/689, Part II, sect. E, 
A/CN.4/700, A/CN.4/L.870/Rev.1, A/CN.4/L.876)

[Agenda item 7]

third report of the speciAl rApporteur (continued )

2. The CHAIRPERSON invited the Commission to 
resume its consideration of the third report of the Special 
Rapporteur on protection of the environment in relation to 
armed conflicts (A/CN.4/700).

3. Mr. NIEHAUS said that he wished to thank the Spe-
cial Rapporteur for her excellent third report on a com-
plex topic that was of great relevance to the contemporary 
world. The report covered a great deal of material and pre-
sented a particularly useful analysis of the discussion of 
the topic in the Sixth Committee. 

4. He reiterated the support he had expressed previ-
ously for the Special Rapporteur’s decision to divide the 
topic into three phases – before, during and after an armed 
conflict. However, as other members had commented, 
it would have been useful for the third report to set out 
more clearly the rules that applied during each of the three 
phases. The content and conclusions of the report under 
consideration, the main focus of which was to identify 
rules applicable in the third phase, only partially reflected 
the methodology followed. For the sake of greater clarity, 
it should have concentrated on the most important aspects 
of the topic, leaving aside matters of less relevance, such 
as the international investment agreements covered in 
paragraphs 115 to 120. The extensive references to the 
jurisprudence of regional human rights courts in para-
graphs 196 to 212 did not seem to form a clear foundation 
for the conclusions that the Special Rapporteur sought to 
draw. Rather than facilitating understanding of the topic, 
the amount of information presented at times obscured it. 
The more specific a report, the easier it was for the Com-
mission to analyse it and reach a positive outcome. While 
on the subject of clarity, he wished to endorse Mr. Can-
dioti’s call for uniform, coherent and consistent terminol-
ogy, the absence of which in recent years had generated 
confusion. Resolving terminological issues should not be 
the preserve of the Drafting Committee, given the detri-
mental effects that poor use of terminology could have on 
the Commission’s work.

5. Turning to the draft principles, he expressed sup-
port for draft principle I-1 but suggested that it be refor-
mulated to clarify that States had an obligation to take 
steps to protect the environment in relation to armed con-
flicts. While he welcomed the inclusion of a reference 




