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Vienna Convention and which required the consent of all 
the parties to the treaty in order for another State to apply 
the treaty provisionally. Based on additional research and 
analyses of practice, it would be useful to formulate some 
guidelines concerning provisional application in the con-
text of succession. To that end, a study of the practice of 
decolonized States and States that had become independ-
ent after 1990 could be very helpful.

32. Finally, in chapter III of his fourth report, which 
covered the practice of the United Nations and other 
international organizations on the provisional application 
of treaties, the Special Rapporteur concluded in para-
graph 174 that the provisional application of treaties by 
international organizations was an important part of the 
practice of the law of treaties. Although the information 
contained in that chapter was interesting, the Special Rap-
porteur’s research had regrettably not yielded any draft 
guidelines or even any personal conclusions. It was to be 
hoped that the Commission’s work on the current topic, 
which was a difficult one, would lead to the adoption of 
guidelines, as well as perhaps a number of model clauses.

The meeting rose at 11.25 a.m.
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Provisional application of treaties (continued ) (A/
CN.4/689, Part II, sect. G, A/CN.4/699 and Add.1, 
A/CN.4/L.877)

[Agenda item 5]

fourth report of the speciAl rApporteur (continued )

1. The CHAIRPERSON invited the members of the 
Commission to resume their consideration of the fourth 
report of the Special Rapporteur on the provisional appli-
cation of treaties contained in document A/CN.4/699 and 
Add.1.

2. Mr. FORTEAU said that he largely endorsed the 
comments made by many earlier speakers, in particular 
Mr. Kolodkin, Mr. McRae, Mr. Murase, Mr. Murphy, 

Mr. Nolte and Sir Michael, with regard to the method- 
ology followed by the Special Rapporteur and the diffi-
culties which it was causing. 

3. As had been noted several times previously, the 
Special Rapporteur’s role was not confined to studying 
subjects in which States had expressed an interest during 
debates in the Sixth Committee; it was first and foremost 
to provide an up-to-date account of practice, case law 
and writings with respect to each element of the topic. 
The first essential step was to take stock of the pertinent 
material – primarily treaty practice in the current case – 
because an inductive approach was, by definition, essen-
tial when codifying international law. 

4. In that connection, it was regrettable that, after 
four years of work on the subject, the Commission was 
still lacking a detailed survey of treaty practice in rela-
tion to provisional application. The examples that had 
been given were concerned exclusively with the prac-
tice of international organizations. The upshot was that 
the Commission’s work on the topic had reached a dead 
end, especially in the Drafting Committee, because it 
was impossible to formulate texts that faithfully reflected 
practice without knowing exactly what that practice was. 
In 2014, he had emphasized the need for the Commission 
to gather relevant practice and had pointed out that, rather 
than waiting for States to provide information on their 
practice, the Special Rapporteur should seek it out. Three 
examples would serve to illustrate the serious problems 
caused by the absence of a preliminary, systematic survey 
of relevant treaty practice. 

5. First, in paragraph 118 of his fourth report, the Spe-
cial Rapporteur referred to the “diversity of provisional 
application clauses”; in paragraph 129 he said that “States 
use a very wide variety of formulas to agree to provisional 
application of treaties” and in paragraph 132 he even went 
so far as to say that this practice was “anarchic”. In those 
circumstances, blindly stumbling on with the topic entailed 
a risk that the Commission would codify rules that gave an 
imperfect or distorted image of current practice. 

6. Second, consideration of the few elements of prac-
tice provided by the Special Rapporteur in his fourth re-
port demonstrated the need to consider that practice in 
more detail before any conclusions could be drawn. As 
Mr. Kolodkin had explained, the precedent of the 1978 
Vienna Convention revealed that the Commission should 
proceed with caution. That precedent, to which chapter II, 
section D of the fourth report was devoted, showed that dif-
ferent solutions could apply depending on the nature of the 
treaty. In that regard, it would have been helpful if, in that 
section of his report, the Special Rapporteur had presented 
the origins of the solutions identified in the 1978 Vienna 
Convention by scrutinizing the Commission’s work and 
the travaux préparatoires leading to the Convention, in 
order to gauge the size of the problems which lay ahead 
and to see whether it might be necessary to adopt rules 
with variable geometry in light of the nature of the treaties 
(bilateral, multilateral, reciprocal, non-reciprocal, stand-
ard-setting or an agreement establishing an international 
organization or an arbitral tribunal). One example that 
sprang to mind in that context was the provisional applica-
tion of the arbitration agreement in 2005 in the Arbitration 
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regarding the Iron Rhine Railway. That was not, however 
the direction in which the Drafting Committee was head-
ing, but perhaps it was on the wrong track.

7. Third, the Special Rapporteur asserted in several 
places in his fourth report that there was no practice on 
various aspects of his topic, which had led some members 
to take note of the absence of such practice. He shared 
the concerns expressed in that regard by, in particular, 
Mr. Kolodkin and Mr. Murphy, who had considered that 
it was questionable to say that there was no evidence of 
practice concerning the questions dealt with in chapter II 
of the fourth report without first undertaking in-depth 
research into those questions. In fact, there seemed to be a 
certain amount of practice in that area. He would confine 
himself to two examples.

8. When he discussed the possibility of invoking arti-
cle 60 of the 1969 Vienna Convention in order to termi-
nate or suspend the provisional application of a treaty the 
Special Rapporteur did not mention any kind of practice, 
although there was at least one example which could have 
been quoted. In 1977, the Legal Bureau of the Canadian 
Department of External Affairs had rendered an opinion 
in which it had found that, assuming that the Reciprocal 
Fisheries Agreement between the Government of Canada 
and the Government of the United States443 of 1977 was 
being applied provisionally and that there had been a mate-
rial breach of the Agreement by the United States, Canada 
would be entitled to invoke the breach as a ground for 
terminating the treaty or suspending its application under 
article 60 of the 1969 Vienna Convention. In 1984, the 
International Court of Justice had found in its judgment 
in the case concerning the Delimitation of the Maritime 
Boundary in the Gulf of Maine Area that the provisional 
application of the Interim Agreement resulted from the 
tacit acquiescence of the parties and that it had been sus-
pended. That example showed that there was at least one 
case involving the suspension of the provisional applica-
tion of an agreement in which article 60 of the Convention 
had been invoked.

9. The second set of examples concerned reservations to 
treaties. He had been astonished to read, in paragraph 26 
of the fourth report, that the Commission’s Guide to Prac-
tice on Reservations to Treaties444 was silent about the pos-
sibility of formulating reservations in the context of the 
provisional application of a treaty and, in paragraph 34 
of the report, that there was an absence of proof of any 
type of practice in that regard. In fact, the commentary to 
guideline 2.2.2 made express provision for that possibility, 
from which it could be inferred that such a reservation was 
intended to produce legal effects on the provisional appli-
cation of the treaty, notwithstanding some lingering doubts 
on that point because, in 1951, in its advisory opinion on 
Reservations to the Convention on Genocide, which had 
been quoted in the commentary to guideline 2.6.11, the 
International Court of Justice had said:

443 Signed at Washington, D.C. on 24 February 1977, United Na-
tions, Treaty Series, vol. 1077, No. 16469, p. 55.

444 General Assembly resolution 68/111 of 16 December 2013, 
annex. The guidelines constituting the Guide to Practice on Reserva-
tions to Treaties adopted by the Commission and the commentaries 
thereto are reproduced in Yearbook … 2011, vol. II (Part Three) and 
Corr.1–2, pp. 23 et seq.

Pending ratification, the provisional status created by signature con-
fers upon the signatory a right to formulate as a precautionary measure 
objections which have themselves a provisional character. These would 
disappear if the signature were not followed by ratification, or they 
would become effective on ratification.

Until this ratification is made, the objection of a signatory State can 
therefore not have an immediate legal effect in regard to the reserving 
State. It would merely express and proclaim the eventual attitude of the 
signatory State when it becomes a party to the Convention. (pp. 28–29 
of the advisory opinion)

10. Contrary to the Special Rapporteur’s suggestion in 
paragraph 27 of his fourth report, practice did exist in the 
provisional application phase. The declarations made by 
Italy, Japan, the Republic of Korea and the United States 
when notifying their provisional application of the Wheat 
Trade Convention, 1986 could be regarded as genuine res-
ervations seeking to exclude certain effects of the treaty. 
Another interesting example was that of the International 
Coffee Agreement, 1962, to which the United States had 
filed a notification of provisional application accompa-
nied by a reservation which did not appear to have given 
rise to any objections. While care would naturally have to 
be taken in drawing any conclusions from that example, 
it might indicate that, even when a treaty prohibited res-
ervations, that prohibition would not bar the formulation 
of reservations to its provisional application; however, 
more thorough research was essential in order to deter-
mine what rules would apply under international law to 
that kind of situation. Furthermore, it would seem that 
the Union of Soviet Socialist Republics had formulated a 
reservation, to which the United Kingdom had objected, 
to the provisional application of the International Natu-
ral Rubber Agreement, 1979. The same situation had 
occurred with respect to the International Cocoa Agree-
ment, 1980. Similarly, France and Germany seemed to 
have entered reservations to the provisional application 
of the 1986 International Coffee Agreement. In another 
example, the European Community had filed a declaration 
when notifying its provisional application of the Inter-
national Tropical Timber Agreement, 1994, which was 
ostensibly an interpretative declaration but which, in fact, 
might be deemed a reservation. The same might be said 
of the declarations filed by New Zealand and Switzerland 
when ratifying and accepting the provisional application 
of the 2013 Arms Trade Treaty. 

11. In short, practice seemed to exist in the areas stud-
ied by the Special Rapporteur, and it was vital, in order for 
progress to be made, that such practice be collected and 
presented in a systematic manner. In the past, for example, 
the Secretariat had compiled a study on pertinent practice 
before the Commission had embarked on the codification 
of a topic. Of course, the Commission’s role was not to 
codify the whole of treaty-based practice with regard to 
the provisional application of treaties, but rather to identify 
residual rules which came into play when a treaty or agree-
ment that allowed provisional application was silent on a 
given question. For that reason, it might be wise to adopt 
a general conclusion stating that: “These draft conclusions 
apply unless the treaty provides otherwise, or it has been 
otherwise agreed.” [Les présents projets de conclusions 
s’appliquent à moins que le traité n’en dispose autrement 
ou qu’il n’en soit autrement convenu.] The inclusion of 
such a general clause would avoid having to repeat that 
clarification in each and every draft conclusion.
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12. The description of the practice of the United Nations 
as a depositary of treaties had been most useful. How-
ever, he disagreed with the Special Rapporteur’s view 
that this practice showed that a treaty could be applied 
provisionally by just one party. He personally considered 
that the passages of the Treaty Handbook445 cited in para-
graphs 137 and 141 of the fourth report indicated that 
a State could file a unilateral declaration of provisional 
application if the treaty in question provided for that pos-
sibility. In other words, it constituted practice under arti-
cle 25 of the 1969 Vienna Convention, but not practice 
transcending it. 

13. He was reluctant to send draft guideline 10 to the 
Drafting Committee, as he was unsure that the Committee 
had enough material on practice and case law to decide on 
its content. It would have been advisable for the Special 
Rapporteur first to peruse the expert opinions submitted 
in the Yukos case and the corresponding legal writings, in 
order to clarify the impact of internal law on obligations 
deriving from the provisional application of a treaty. It 
seemed surprising to opt for less strict rules on the provi-
sional application of treaties than on their ratification and it 
was hard to see why it would not be possible for article 46 
of the 1969 Vienna Convention to be applied mutatis 
mutandis to a decision to implement a treaty provisionally.

14. At first sight, the idea of model clauses seemed to be a 
good one, if somewhat premature. Priority must, however, 
be given to conducting an orderly survey of the pertinent 
practice, perhaps with the assistance of the Secretariat, 
before adopting any draft conclusions on the topic.

15. Mr. KAMTO said that it might be appropriate for 
the Commission to address the fundamental question of 
whether the bulk of the legal regime deriving from the 
1969 Vienna Convention was in fact relevant to treaties 
that were being applied provisionally. If it was, rules 
stemming from practice would then be residual rules reg-
ulating practical questions which States normally sorted 
out between themselves and which were not necessarily 
dealt with in the 1969 Vienna Convention. Many of the 
cases quoted shed no light on which of the provisions of 
the Convention were pertinent to treaties that were being 
applied provisionally.

16. Mr. CANDIOTI said that the Commission must 
decide what its aims were, what outcome it wished to 
achieve, what direction it wished to take on the topic 
and whether it wanted to draft conclusions or guidelines. 
Guidelines indicated the way forward, whereas conclu-
sions were rather academic and might express recommen-
dations, rules or hopes.

17. Ms. ESCOBAR HERNÁNDEZ said that she 
wished to thank the Special Rapporteur for his interest-
ing fourth report, which constituted a good basis for the 
Commission’s debate on the topic at the current session. 
In particular, she commended the efforts of the Special 
Rapporteur in obtaining information on the practice of 
international and regional organizations in the area of 
provisional application via direct contacts. Nevertheless, 

445 Treaty Handbook (United Nations publication, Sales No.: 
E.02.V.2).

the selective nature of the study presented in chapter III of 
his fourth report and the limited number of organizations 
referred to deserved comment. The exclusion of organiza-
tions such as the African Union was puzzling. Analysing 
the practice of a greater number of organizations would 
give a wider, more representative view of the topic and 
might reveal new aspects. 

18. It was also noteworthy that the Special Rapporteur 
dealt differently with the practice of each organization 
examined, covering three very distinct issues: the depos-
itary and registration functions of an organization with re-
spect to treaties containing provisional application clauses 
or being applied provisionally; cases in which provisional 
application clauses had been included in treaties drawn 
up within an international organization or under the aus-
pices thereof; and the use of provisional application by 
international organizations in exercise of their own com-
petence to conclude treaties. Although the three levels of 
analysis were of interest, the approaches cited were not 
comparable and general conclusions could not therefore 
be drawn regarding the place that provisional application 
occupied in the treaty practice of international organiza-
tions. However, bearing in mind the importance of provi-
sional application for international organizations, it would 
be very useful if the Special Rapporteur could add to his 
study of their practice in his next report, particularly with 
regard to the third aspect mentioned; that would allow 
the Commission to consider the possibility of drafting a 
specific guideline on the matter, which would doubtless 
enhance the final outcome of its work.

19. That said, the study of the practice of the United Na-
tions was of particular interest, inasmuch as it helped to 
clarify general concepts of relevance to the topic that could 
be taken into account by the Commission in relation to the 
adoption of guidelines. However, she was not in favour of 
the Commission making the recommendation referred to 
in paragraph 149 of the fourth report regarding the revi-
sion of regulations on registration. Such recommendation 
was beyond the scope of the topic and, in any event, would 
require a more comprehensive analysis of practice.

20. With regard to the relationship between provisional 
application and other aspects of the law of treaties gov-
erned by the 1969 Vienna Convention, the Special Rap-
porteur focused in particular on reservations, invalidity, 
termination or suspension under article 60 of the Conven-
tion and the various circumstances covered by article 73 
thereof. In general, she shared his approach to the prob-
lem of reservations. If the result of a declaration on pro-
visional application was that the treaty produced effects 
equivalent to those resulting from its entry into force, it 
seemed reasonable that a State would not be more obli-
gated by provisional application than if the treaty were 
actually in force. As such, there were neither logical nor 
systemic reasons why a State could not make a reserva-
tion to a treaty, if the treaty so provided, with respect to 
provisional application. A separate issue, and one which 
prompted several questions, was the manner in which 
such a reservation might be expressed and its nature and 
effect. Was such a reservation equivalent to a reservation 
made at the time of signing, albeit with different effects? 
Did it need to be confirmed when consent was given? 
What would happen to the effects arising from provisional 
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application subject to a reservation if that reservation was 
not confirmed at the point of giving consent? Could the 
limitations unilaterally set by a State in determining the 
scope of provisional application of a treaty be understood 
as a special form of reservation? All those questions were 
of particular practical interest and it would be useful to 
explore practice in that area in future reports. 

21. The section of the fourth report on invalidity focused 
exclusively on compatibility between provisional applica-
tion and internal law, particularly from the point of view of 
rules of internal law that defined competence and proce-
dures in the area of provisional application. The subject had 
already been partly covered the previous year. The Special 
Rapporteur had approached the matter using the example 
of the Yukos and Kardassopoulos v. Georgia cases, which 
merited detailed analysis because they had given rise to 
many questions in practice. However, those cases involved 
looking at the validity of provisional application from a 
very specific angle, based on two concurrent points: the 
Energy Charter Treaty provided for automatic provisional 
application, and that provisional application could only be 
excluded if it was inconsistent with the constitution, laws 
or regulations of one of the signatory States, in which case 
that State must inform the rest of the signatories by means 
of the notification provided for in article 45 of the Treaty. 
Although that scenario was not the most common in prac-
tice, it was possible that it could be used as a model for 
other instruments, and, as such, it was worth examining. 

22. However, that example of practice was insufficient 
as a basis for analysing the various scenarios that could 
occur in practice with regard to compatibility between the 
provisional application of a treaty and the rules of inter-
nal law concerning a decision to apply a treaty provision-
ally. In that respect, she did not consider that a decision 
on provisional application could be subjected to the rules 
on the validity of consent contained in the 1969 Vienna 
Convention, as that would render provisional applica-
tion itself meaningless. Provisional application was often 
based on the expectation that the constitutional require-
ments in terms of giving State consent could be met. It 
could not, however, be interpreted as an acceptance that 
any declaration on provisional application was, in itself, 
in line with national rules on treaty ratification. On the 
contrary, it would be possible for provisional applica-
tion to be established outside the internal rules governing 
its use and, as such, any such declaration of provisional 
application would be invalid from the point of view of 
internal law. However, their invalidity would have to 
be resolved by means of the procedures provided for in 
the national legal system and exclusively on the basis of 
incompatibility with rules of internal law. That did not, 
however, mean that such incompatibility between provi-
sional application and internal law was of no relevance 
internationally, but the external effect would not neces-
sarily be felt in all cases. On the contrary, only if there 
was an absolute contradiction between a decision to apply 
a treaty provisionally and a fundamental rule of internal 
law concerning competence to conclude treaties would it 
be necessary to examine the invalidity of a declaration 
on provisional application in terms of international law. 
However, such circumstances would, by definition, be 
very exceptional and would need to be considered case by 
case. It might be useful for the Commission’s work if the 

Special Rapporteur could give more examples of practice 
in that area in future reports, if they were to be found.

23. With regard to the termination of a treaty on grounds 
of a serious breach, the Special Rapporteur again equated 
the effects of a treaty in force with those of a treaty being 
applied provisionally, concluding that the content of arti-
cle 60 of the 1969 Vienna Convention applied to provi-
sional application. His analysis was thought-provoking, 
and she expressed support for the principle, which was 
based on the existence of a legal relationship among the 
parties to a given treaty. However, the conclusion set out 
in paragraph 87 of the fourth report seemed somewhat 
contrived and difficult to demonstrate in practice, particu-
larly because a State that considered itself to have been 
affected by a serious violation of a treaty being applied 
provisionally could relieve itself of the obligations set out 
therein by the simple expedient of invoking the termina-
tion mechanism provided for in article 25 of the 1969 
Vienna Convention, which had the great advantage of 
not being subject to any substantive or procedural con-
dition other than sending a simple formal communica-
tion. In practical terms, it was difficult to imagine that a 
State would prefer to use a much longer, more compli-
cated and more unpredictable mechanism, such as trying 
to terminate the provisional application of a treaty under 
article 60 of the 1969 Vienna Convention, which did not 
operate automatically but was subject to the procedure 
for declaring the termination of a treaty set out in arti-
cles 65 to 68 thereof. Quite apart from the fact that a seri-
ous breach of a treaty being applied provisionally could 
give rise to international responsibility for the perpetrator 
of the unlawful act, whether the treaty ceased to apply or 
whether it continued to have an effect.

24. Close reading of the section beginning at para-
graph 88 of the fourth report showed that the Special Rap-
porteur only covered provisional application of treaties in 
the case of State succession, not the other eventualities 
covered by article 73 of the 1969 Vienna Convention. His 
analysis was based on the provisions of the 1978 Vienna 
Convention, and the interesting discussion in the report 
reflected very clearly the special nature of the regime that 
applied to provisional application in the event of succes-
sion, doubtless because of the specific characteristics of 
the phenomenon, particularly in the case of newly inde-
pendent States. However, the report contained no ref-
erence to practice. It would be desirable to see a future 
report examine such practice, if any existed, as it could 
shed light on the Commission’s work on the topic.

25. The Special Rapporteur had crafted draft guide-
line 10 on the basis of what was said in both his third 
report446 and his fourth report on the subject of provisional 
application, invalidity and article 46 of the 1969 Vienna 
Convention. In that context, she expressed full support 
for the content of the draft guideline, although she shared 
the view expressed by other members of the Commission 
concerning the need for some redrafting so as to include 
an express reference to the circumstances in which provi-
sional application of a treaty was subject to the conditions 
of internal law of States, either under the treaty itself or 
under the agreement establishing provisional application. 

446 Yearbook … 2015, vol. II (Part One), document A/CN.4/687.
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In any event, she agreed that the draft guideline should be 
referred to the Drafting Committee.

26. Finally, with regard to the plan for future work, she 
welcomed the proposal made in paragraph 182 of the 
fourth report. Bearing in mind that the composition of the 
Commission would have changed by the time the Spe-
cial Rapporteur submitted his next report, she suggested 
including a general overview of the topic for the benefit 
of new members.

Mr. Nolte (First Vice-Chairperson) took the Chair.

27. Mr. ŠTURMA said that he wished to thank the Spe-
cial Rapporteur for his well-documented fourth report on 
a topic that was of considerable importance in terms of 
both the theory and practice of international law. Gener-
ally speaking, he agreed with the fundamental approach 
taken by the Special Rapporteur, namely that the provi-
sional application of treaties produced legal effects and 
was capable of creating certain rights and obligations 
under international law. It was therefore useful to explore 
the possible effects that other rules of the law of treaties 
might have, directly, mutatis mutandis or by analogy, 
on the regime of provisional application. However, the 
fourth report provided only a cursory analysis of selected 
rules of the 1969 Vienna Convention; the Commission 
should address the topic in more depth. Unlike Mr. Mur-
phy, he did not see article 25 of that Convention as a self-
contained regime, as it was too cursory for that purpose; 
rather, he agreed with Mr. Kamto that most issues were 
still covered by the other rules of the Convention, with 
the possible exception of article 25, paragraph 2, on the 
termination of provisional application.

28. With regard to reservations, he shared the view that 
they should be understood as reservations to certain pro-
visions of a treaty itself, rather than as reservations to 
any agreement on provisional application. Although res-
ervations, however they were termed, were infrequent in 
practice, they were possible in principle. It did not make 
sense for a State to have greater obligations under the pro-
visional application of a treaty than it would when that 
treaty entered into force. However, there was another 
issue: declarations by which a State could exclude or limit 
the provisional application of a treaty. Such acts were not 
reservations within the meaning of the 1969 Vienna Con-
vention, as they related only to an agreement on provi-
sional application. They only made sense in the case of 
certain multilateral treaties, provisional application of 
which was based not on a separate agreement but on a 
provision of the treaty itself. It was not a matter of res-
ervations but of interpretation of the scope of any agree-
ment on provisional application.

29. The issue of the invalidity of treaties was a key 
problem that was reflected in draft guideline 10. However, 
the combination of the irrelevance of internal law as a jus-
tification for non-compliance with a treaty being applied 
provisionally and invalidity based on article 46 of the 
1969 Vienna Convention was somewhat problematic and 
gave rise to confusion, as had been pointed out by several 
members of the Commission. According to his interpreta-
tion, the interplay between international law and internal 
law could take two or three different forms.

30. First, provisions of internal law might address only 
the procedure or conditions for a State to express its con-
sent to apply a treaty provisionally, such as in a situa-
tion where a State expressed its consent to provisional 
application in violation or circumvention of its consti-
tutional procedures. In that case, only article 46 of the 
1969 Vienna Convention would apply. The criteria of 
article 46 were strict: consent to provisional application 
was invalidated only if a violation of internal law was 
manifest and concerned a rule of fundamental impor-
tance. If consent was invalidated, the treaty would not 
apply provisionally and there would be no legal rights or 
obligations arising as a result. 

31. The second hypothesis concerned the case in 
which the relevant provisions of a given treaty referred 
not only to the procedure, but also to domestic laws and 
regulations, i.e., substantive law. One example was arti-
cle 60, paragraph 2, of the International Natural Rubber 
Agreement, 1994, which stated that “a Government may 
provide in its notification of provisional application that 
it will apply this Agreement only within the limitations 
of its constitutional and/or legislative procedures and its 
domestic laws and regulations”. To give full effect to 
that formulation, it must be assumed that a State might 
refer not only to its constitutional procedures in relation 
to consent to provisional application, but also to the con-
tent of its domestic laws. That also seemed to be the case 
of article 45 of the Energy Charter Treaty, which made 
the extensive discussion of the Yukos case irrelevant to 
the issue of article 46 of the 1969 Vienna Convention and 
the invalidity of treaties and agreements on provisional 
application. However, he fully agreed with Mr. Nolte 
and others that it was a matter of interpretation, spe-
cifically of article 45 of the Energy Charter Treaty, and 
of the scope and limits of provisional application. That 
hypothesis gave rise to complex issues concerning the 
legal effect of such consistency or limitation clauses in 
various treaties and of the notifications that might be 
required under certain clauses. In his view, article 45 of 
the Energy Charter Treaty was far from being the only 
case: there were other multilateral treaties that contained 
such clauses. The issue therefore deserved analysis and 
reflection, but in a separate guideline, which was unfor-
tunately still missing.

32. Lastly, if there was no specific provision in a treaty 
itself or in an agreement providing for provisional appli-
cation, then other rules of the 1969 Vienna Convention 
would apply. Under article 27 of the Convention, a State 
could not invoke its internal law to justify its failure to 
apply a treaty or part of a treaty provisionally if it had 
given valid consent to provisional application. 

33. Terminating provisional application was differ-
ent from terminating or suspending a treaty in force. It 
seemed that article 25, paragraph 2, of the 1969 Vienna 
Convention provided for a special, more flexible means of 
termination than Part V, section 3, of that Convention. The 
procedure set out in article 25, paragraph 2, was also sub-
ject to an exception if the treaty in question provided oth-
erwise or if the negotiating States had otherwise agreed, 
which gave States sufficient flexibility if they wished to 
establish a particular date, period of time or notice period 
for the termination of provisional application.
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34. With regard to article 60 of the 1969 Vienna Con-
vention, the fourth report discussed whether a material 
breach of a treaty being applied provisionally could lead 
to the suspension or termination of a provisional applica-
tion agreement by the affected State. Unlike other rules of 
the Convention concerning termination or suspension of 
treaties, the principle inadimplenti non est adimplendum 
might also be applicable to the termination of provisional 
application. The reason lay in the different ways in which 
article 25, paragraph 2, and article 60 operated. Termina-
tion under article 25, paragraph 2, ended any effect that the 
treaty had with respect both to the State making the notifi-
cation and the States being notified, while, under article 60, 
paragraph 2 (b), a party specially affected by the breach 
could invoke it as grounds for suspending the provisional 
application of the treaty only in the relations between itself 
and the defaulting State. As that hypothesis made it possi-
ble for the treaty to continue to apply provisionally between 
the affected State and other States that had applied it faith-
fully, it might be advantageous in certain cases. 

35. The issues covered in chapter II, section D, of the 
fourth report were interesting, particularly with regard to 
the provisional application of treaties in the event of suc-
cession of States, but they required further careful analy-
sis and should be reflected in future guidelines. In that 
context, he agreed with Mr. Petrič that it might be useful 
to distinguish between bilateral and multilateral treaties. 

36. The fourth report provided interesting information 
on the practice of international organizations in relation 
to the provisional application of treaties, but he did not 
see how the analysis thereof related to the content of 
draft guideline 10. Moreover, the extensive discussion of 
the Treaty Handbook, leading to the conclusion in para-
graph 138 of the fourth report that it was possible that 
third States might decide to apply the treaty unilaterally 
and provisionally, might contribute to confusion about the 
role of unilateral acts in relation to the provisional appli-
cation of treaties. The text seemed to blur the distinction 
between an independent, unilateral act and an act related 
to a treaty. The Treaty Handbook referred to a unilateral 
undertaking by a State to apply a treaty provisionally, in 
accordance with the provisions of that treaty, meaning 
that the legal basis for the mutual rights and obligations of 
States arising from provisional application was the treaty 
itself or an agreement on its provisional application, not 
a unilateral act. 

37. In conclusion, he recommended that draft guide-
line 10 be referred to the Drafting Committee, where it 
might benefit from very considerable redrafting.

38. Mr. HMOUD said that he wished to thank the Spe-
cial Rapporteur for his fourth report, which contained 
extensive background material, analyses and conclusions 
that would help the Commission in its work on the topic. 
The debate within the Commission during the current ses-
sion demonstrated that the report was stimulating a better 
understanding of the various aspects of the provisional 
application of treaties, in particular its relationship to the 
1969 Vienna Convention.

39. It was important to determine the direction of the 
project and to decide the extent to which issues not covered 

by article 25 of the 1969 Vienna Convention could be 
tackled, taking into account the divergent treaty practice 
and the relative flexibility of that article with regard to 
provisional application. The reports the Special Rappor-
teur had produced thus far indicated that relevant national 
and international jurisprudence was limited. Neverthe-
less, the wealth of treaty practice that existed could shed 
light on the intentions of States vis-à-vis provisional ap-
plication when concluding treaties. As established in the 
draft guidelines that had been adopted on a provisional 
basis by the Drafting Committee, guidance regarding the 
law and practice on the provisional application of treaties 
would be provided on the basis of article 25 of the 1969 
Vienna Convention and other rules of international law. 
Given that other such rules could be derived from treaty 
practice, the Special Rapporteur’s treatment of the topic 
should be less dependent on derivatives from and analo-
gies with the Vienna rules. That was not to say that the 
Commission should not dwell on the relationship with 
other rules of the Convention. On the contrary, it should 
discuss that relationship, but should base its work on an 
analysis of the various relevant treaties and an interpreta-
tion of their provisions as they related to provisional ap-
plication. Such an approach would enable the Special 
Rapporteur and the Commission to reach informed con-
clusions on matters such as the legal effects of provisional 
application, reservations in the context of provisional ap-
plication, invalidity of consent and the termination and 
suspension of treaties. The rules of interpretation under 
the 1969 Vienna Convention could be applied to the inter-
pretation of relevant treaty rules and to the practice of 
States and other actors in the implementation of treaties 
and their provisions on provisional application. The draft 
guidelines would then be based on that interpretation and 
an analysis of relevant practice, as opposed to merely a 
deductive comparison with other rules of the Convention 
that applied to a full treaty relationship.

40. He nevertheless cautioned against the inclusion of 
model clauses in the project and echoed the comments 
made in that regard by Mr. McRae. Such clauses would 
have to be accompanied by commentaries outlining the 
Commission’s interpretation of them, which might not 
necessarily align with that of States. There was a wide 
variety of clauses to which the contracting parties to a 
treaty resorted in order to reflect their intention regard-
ing its provisional application; it would be difficult and 
counterproductive to support certain interpretations of 
the various terms employed in such clauses. As indicated 
by treaty practice, contracting parties used a range of 
terminology to provide for provisional application that 
reflected the flexibility of that regime. An example in that 
regard was the 2015 International Agreement on Olive Oil 
and Table Olives, which was mentioned in paragraph 131 
of the fourth report. In paragraph 132, the Special Rap-
porteur expressed the view that the provisions of the 
Agreement added more confusion to a situation that was 
already anarchic and that the terms “provisional applica-
tion”, “provisional entry into force” and “definitive entry 
into force” coexisted in the same article, as if they were 
equivalent expressions. That example showed that there 
was a need for it to be studied, together with other exam-
ples of provisional application contained in various trea-
ties, in order to determine the meaning attached to such 
terms and to draw conclusions accordingly.
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41. The debates in the Sixth Committee had highlighted 
the need for the Commission to undertake a compara-
tive study of the legal effects of provisional application 
and those of entry into force. While it was assumed that 
provisional application of a treaty by a State could pro-
duce binding legal effects, it could not be said that those 
effects were the same as those emanating from the per-
formance by a State party of its obligations under a treaty. 
The Commission should study that question and the issue 
of the responsibility that arose from the non-implemen-
tation of treaty provisions by a State that had agreed to 
apply a treaty provisionally. He noted, in that regard, the 
definition of provisional application in the Treaty Hand-
book, in which a distinction was made between a treaty 
that had entered into force and one that had not. In both 
cases, however, provisional application was described as 
a unilateral undertaking or act aimed at giving effect to 
treaty obligations. He wished to make two points in that 
respect. First, the Commission needed to study the dif-
ference between the possible legal effects of the provi-
sional application of a treaty that had entered into force 
and those of one that had not. Second, a unilateral act of 
provisional application could not be said to produce the 
same legal effects as the performance by a State party of 
its treaty obligations. Moreover, the extent of any legal 
effects arising from such a unilateral act by a State should 
vary according to whether other States were reliant upon 
or affected by that act.

42. Another issue that had been raised in the debates in 
the Sixth Committee was the relationship between pro-
visional application and the reservations, invalidity and 
termination and suspension regimes. Although the Spe-
cial Rapporteur analysed the issue of reservations, he had 
decided not to produce a draft guideline on the matter. 
In paragraph 36 of the fourth report, he concluded that, 
if a treaty was silent about the formulation of reserva-
tions, nothing would prevent a State, in principle, from 
effectively formulating reservations as from the time of 
its agreement to provisional application. However, that 
assertion ran counter to article 19 of the 1969 Vienna 
Convention, which clearly stipulated that the formulation 
of reservations by a State could take place when signing, 
ratifying, accepting, approving or acceding to a treaty, but 
not when agreeing to apply a treaty provisionally. When, 
in paragraph 37 of the report, the Special Rapporteur 
stated that his earlier assertion was contingent on whether 
the provisional application of treaties produced legal 
effects and whether the purpose of the reservations was 
to exclude the legal effects of certain provisions, he was 
confusing two different points. The first was the treaty 
relationship once the treaty had entered into force for the 
State formulating a reservation and the second was the 
formulation of a reservation regarding provisional appli-
cation by that State. While the first proposition was incon-
sistent with article 19 of the 1969 Vienna Convention, the 
second might be possible, for example if, through provi-
sional application, a State sought to prevent certain legal 
effects from applying to it in its relationship with other 
States. The Commission could produce a draft guideline 
on the second issue, but would need to discuss whether 
“reservation” was the most appropriate term for such an 
act. In any case, the reservations regime under the 1969 
Vienna Convention could not be said to apply mutatis 
mutandis to provisional application.

43. A related issue that was not discussed in the fourth 
report was that of declarations by States related to pro-
visional application. Interpretative declarations were not 
dealt with in the 1969 Vienna Convention but were pro-
vided for in the Commission’s 2011 Guide to Practice on 
Reservations to Treaties. It would be plausible to examine 
the possibility of interpretative declarations being made by 
States that were applying a treaty provisionally. Another 
issue that could be discussed in future reports was that of 
declarations by States that did not wish to apply a treaty 
provisionally, when the treaty either provided for that pos-
sibility – as with the Energy Charter Treaty – or was silent 
on the matter. It was important to examine practice and 
jurisprudence relating to treaties that did not provide for 
that possibility and the effects of declarations by States 
that did not wish to apply a treaty provisionally. It would 
also be important to discuss the effects of declarations by 
States that agreed to apply a treaty provisionally provided 
that such application was subject to their internal laws. 
Declarations of that kind were not addressed by article 25 
of the 1969 Vienna Convention or draft guideline 10 pro-
posed by the Special Rapporteur; it was worth studying 
treaty practice in that respect. Declarations or reserva-
tions made when States expressed consent to be bound 
by a treaty that made the performance of their obligations 
thereunder subject to their internal law were considered 
null and void. Such conditionality with regard to the full 
application of a treaty in force for a State party would of 
course be excluded by the Vienna rules and by customary 
international law. However, it might not be appropriate 
to reach a similar conclusion concerning the effects of 
such declarations on provisional application, given that 
there were treaties and internal laws that made provisional 
application conditional on its conformity with internal 
law. In his view, the Commission should study such dec-
larations in the context of provisional application.

44. In his fourth report, the Special Rapporteur discussed 
the invalidity of consent in relation to provisional appli-
cation, rather than the invalidity of the treaty itself, and the 
relevance of the internal law of States to provisional appli-
cation. The pertinent issue was whether and to what extent 
articles 27 and 46 of the 1969 Vienna Convention could be 
applied to the provisional application regime. In that regard, 
he tended to agree with the analysis of previous speakers, 
including their comments on the Yukos and Kardassopou-
los v. Georgia cases. Several important issues needed to 
be dealt with in the context of the analysis contained in the 
fourth report. The first was the treatment of express provi-
sions in a treaty that made its provisional application sub-
ject to the internal law of a State. That was the issue in the 
Yukos and Kardassopoulos v. Georgia cases, which bore no 
relevance to articles 27 and 46 of the 1969 Vienna Conven-
tion, both of which dealt with the invocation of internal law 
in the absence of express treaty provisions, either to justify 
a failure to perform treaty obligations, as in the case of art-
icle 27, or to invalidate consent to be bound by a treaty, 
as in article 46. Consequently, draft guideline 10 or a sep-
arate draft guideline should provide for that possibility in 
the light of the Yukos and Kardassopoulos v. Georgia cases 
and of any treaty practice that existed concerning consist-
ency with internal laws.

45. The second issue was the applicability of article 27 
of the 1969 Vienna Convention mutatis mutandis to the 
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provisional application regime. The article dealt with a 
party to a treaty invoking its internal law as justification for 
its failure to perform a treaty. Draft guideline 10 applied 
the same principle by analogy, providing that a State that 
had consented to undertake obligations by means of the 
provisional application of all or part of a treaty could not 
invoke its internal law as justification for non-compliance 
with such obligations. While that statement was plausible, 
it was not substantiated in the fourth report or backed up 
by evidence of treaty practice. As mentioned previously, 
there were treaties, including the Energy Charter Treaty, 
that expressly made provisional application contingent 
on consistency with the internal laws of States. A treaty 
would not, however, contain a comparable provision mak-
ing its full application conditional on the internal laws of 
States. If it did, one would question its legal effects and 
its very nature as a treaty or inter-State contractual rela-
tionship. Moreover, the fact that provisional application 
was a unilateral undertaking that a State could terminate 
at any time unless the treaty provided otherwise supported 
the idea that a distinction had to be drawn between the 
treatment of internal law under the provisional applica-
tion regime, on the one hand, and under article 27, on the 
other. One possible reason for resorting to provisional 
application was that the State intended to apply the treaty 
once the requirements of its internal laws for entry into 
force had been met, including the requirement to ensure 
that the treaty obligations were consistent with such laws. 
To say that provisional application of relevant treaty obli-
gations by that State implied that the obligations were 
consistent with its internal law, thus prohibiting the State 
from invoking that law, would render the process of giv-
ing consent to be bound by a treaty meaningless. In addi-
tion, the Treaty Handbook provided that, since provisional 
application was a unilateral act by the State, subject to its 
internal law, it could terminate the provisional application 
at any time. In short, he was of the view that there had 
to be differentiated treatment of the relevance of internal 
law to the provisional application regime and account had 
to be taken of whether provisional application produced 
legal effects upon which other States were reliant. Internal 
law was more pertinent to the expression of consent to 
provisional application than to the expression of consent 
to be bound by a treaty; the application of article 46 by 
analogy mutatis mutandis was not warranted.

46. He found the Special Rapporteur’s discussion of 
the termination or suspension of the operation of a treaty 
as a consequence of its breach useful, but noted that no 
draft guideline was proposed regarding the relevance of 
a breach of a treaty obligation as a result of provisional 
application. Nonetheless, he wished to make three com-
ments. First, one could not speak of a breach or material 
breach of a treaty obligation in the context of provisional 
application, but rather of the non-performance of a treaty 
obligation. Second, the effects of a material breach under 
article 60 of the 1969 Vienna Convention in terms of the 
termination of a treaty were not applicable to a material 
failure to perform a treaty provisionally. After all, under 
the provisional application regime, there was no contrac-
tual treaty relationship. If a State became a party to a treaty 
and continued to apply it provisionally, however, arti-
cle 60 would apply. Third, it might be worth discussing the 
effects of a material failure by a State to perform a treaty 
provisionally and to distinguish between a treaty that had 

entered into force and one that had not. He hoped that the 
Commission could provide guidance in that regard.

47. Mr. LARABA said that he wished to thank the Spe-
cial Rapporteur for his concise, high-quality fourth report. 
He was also grateful to the Special Rapporteur for the 
attention that he devoted to the debates in the Commis-
sion and the Sixth Committee. That approach explained 
the pragmatism that characterized the report, a pragma-
tism that was, however, perhaps too pronounced and that 
posed certain problems. He would refer to those problems 
when commenting on the future work on the topic.

48. He wished to make two preliminary observations of 
a general nature. First, it should be noted that the views 
expressed by States in the Sixth Committee were reflected 
extensively in the fourth report, to the point that they pro-
vided the basis of chapter II. Second, the Special Rap-
porteur proposed only one new draft guideline; however, 
the discussion of the issue of reservations could, and per-
haps should, also have led to the formulation of a specific 
proposal.

49. The Special Rapporteur’s treatment of reservations 
in relation to provisional application, which was con-
tained in paragraphs 22 to 39 of the fourth report, could 
be divided into three parts. In the first, he referred to arti-
cle 19 of the 1969 Vienna Convention, without explaining 
why he had limited himself to that article. In the second, 
he raised the question of whether, given the lack of refer-
ence to the matter in either the Convention or the Guide 
to Practice on Reservations to Treaties, the formulation 
of reservations was compatible with the regime govern-
ing the provisional application of a treaty. In the third, 
he raised two questions in paragraph 35, to which he 
responded positively in paragraph 36, stating that noth-
ing would prevent a State, in principle, from effectively 
formulating reservations as from the time of its agreement 
to provisional application. It was not until paragraph 38 
that the Special Rapporteur referred briefly and implicitly 
to the other articles of the 1969 Vienna Convention on 
reservations by mentioning the possibility of objecting to 
a reservation formulated under the provisional application 
regime. In view of the analysis of the question undertaken 
in those paragraphs, the issue of reservations should have 
been the subject of a draft guideline.

50. With regard to paragraphs 40 to 68 of the fourth re-
port, which concerned the invalidity of treaties, the Spe-
cial Rapporteur began by listing the relevant articles of 
the 1969 Vienna Convention and by recalling that, in the 
Sixth Committee, several delegations had expressed an 
interest in the relationship that might exist between provi-
sional application and the regime of invalidity of treaties, 
specifically article 46 of the 1969 Vienna Convention. In 
fact, even if States had not expressed such an interest, it 
would have been essential to examine that relationship, 
which had been touched upon by Mr. Gaja in the 2011 
syllabus on the topic.447

51. While he agreed with the majority of the comments 
made by other Commission members with regard to the 
Special Rapporteur’s approach to the topic, he wished to 

447 See Yearbook … 2011, vol. II (Part Two), annex III.
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make some brief remarks. First, the Special Rapporteur 
emphasized that the internal law of many States did not 
prohibit provisional application; however, the fact that 
a constitution did not prohibit, or remained silent on, 
provisional application did not mean that it allowed it. 
Such a complex issue as that of “internal laws of funda-
mental importance” – to echo the language of article 46 
of the 1969 Vienna Convention – that did not prohibit or 
remained silent on provisional application required more 
detailed study than that afforded to it in the fourth report. 
Second, there was an important, if not striking, contrast 
between, on the one hand, the repeated requests by States 
to study and take into account internal law and, on the 
other, the view expressed by the Special Rapporteur in 
paragraph 18 of his second report on the topic,448 in which 
he had stated that an analysis of domestic law was not 
relevant to the study of the provisional application of 
treaties and that the endeavour would take longer than the 
time available. It was, for the time being, the only issue 
raised by States to which the Special Rapporteur had not 
responded favourably. Third, it was somewhat paradox- 
ical that, in his four reports on the topic, particularly his 
third and fourth reports, the Special Rapporteur devoted 
substantial attention to the internal laws of States, no 
doubt because they lay at the heart of articles 27 and 46 
of the 1969 Vienna Convention and, by extension, of the 
topic. In paragraph 9 of his third report, the Special Rap-
porteur had pointed out that the question of whether to 
proceed with a comparative study of constitutional law 
had not been entirely resolved during the discussions in 
the Sixth Committee, but had not made any further com-
ment or proposals in that regard. As a result, consideration 
of aspects of the topic relating to internal law remained 
pending. In the light of his comments and those of other 
Commission members, he supported the referral of draft 
guideline 10 to the Drafting Committee.

52. The content of paragraphs 69 to 87 of the fourth 
report, which were devoted to article 60 of the 1969 
Vienna Convention, was at times superfluous and at oth-
ers repetitive, presenting information that had already 
been conveyed in the second report on the topic. The lack 
of reference to relevant practice had led to a fairly suc-
cinct discussion of article 60.

53. Regarding chapter III of the fourth report, on the 
practice of international organizations in relation to the 
provisional application of treaties, he wished to make two 
preliminary remarks. First, the six organizations addressed 
in the chapter received very different and unequal cover-
age; the United Nations, for example, was discussed at far 
greater length than the other five organizations. Second, 
and more importantly, the title of the chapter in the French 
version of the report was indicative of the approach 
adopted by the Special Rapporteur: the adjective accu-
mulée, in particular, revealed that the Special Rapporteur 
had opted for a quantitative approach that was far from 
being the most appropriate. It would have been more inter-
esting if the chapter had contained an in-depth compara-
tive study of provisions on the provisional application of 
treaties in the practice of international organizations with 
a view to drawing conclusions of relevance to the topic.

448 Yearbook … 2014, vol. II (Part One), document A/CN.4/675, 
p. 154.

54. As to the practice of the United Nations, the Special 
Rapporteur described in great detail the registration func-
tions of the Organization and the depositary functions of 
the Secretary-General. While that discussion was of great 
interest in that regard, it was not, however, closely related 
to the provisional application of treaties. 

55. With respect to the European Union, the Special 
Rapporteur underlined the importance of its constant 
practice in the provisional application of treaties, but 
also seemed to suggest that the European Union adopted 
a broad interpretation of article 25, paragraph 2, of the 
1969 Vienna Convention, covering situations other than 
those expressly provided for in that article. The exem-
plary nature of European Union practice might be ques-
tioned because “provisional [seemed] to be an attractive 
possibility in view of the uncertainty produced by the nec-
essarily different ratification procedures” in the member 
States, as mentioned in paragraph 159 of the report.

56. According to information gathered by the Special 
Rapporteur, out of a total of 59 treaties concluded under 
the auspices of the Economic Community of West African 
States, 48 provided for provisional application; the word-
ing generally used in that regard was “enter into force 
provisionally” rather than “provisional application”. The 
conclusion drawn by the Special Rapporteur on the basis 
of that wording appeared too general and should perhaps 
have been explored in greater detail.

57. Regarding plans for future work, it would be help-
ful if the Special Rapporteur could clarify the relationship 
between the model clauses that he intended to propose 
and the draft guidelines. As to the proposal to deal with 
the provisional application of treaties that enshrined 
rights of individuals – an issue which had been considered 
in the second report in relation only to certain provisions 
of the American Convention on Human Rights: “Pact of 
San José, Costa Rica” and the European Convention on 
Human Rights – it would be advisable to undertake an 
in-depth study. Further thought should also be given to 
the place to be accorded in the topic to the internal law 
of States, a question that had been raised by several other 
members of the Commission. 

58. In general, it would be useful to revisit some of the 
ideas originally raised in the 2011 syllabus and the Spe-
cial Rapporteur’s first report.449 In the syllabus, Mr. Gaja 
had at the outset focused on the meaning of provisional 
application, given the absence from the 1969 Vienna Con-
vention of any definition thereof. He had considered that 
an analysis of State practice and case law should allow 
the Commission to establish a presumption concerning 
the meaning of provisional application of a treaty. He had 
in particular referred to the “preconditions” of provisional 
application and the question of the relevance of internal 
law. In his first report, the Special Rapporteur had stated 
that an analysis of the concept of the provisional applica-
tion of treaties must begin with the distinction between 
“provisional application” and “provisional entry into 
force”. In paragraphs 22 and 53 of that report, he had laid 
out a road map that now seemed to have been forgotten; 
at times, it appeared as if there was some uncertainty as 

449 Yearbook … 2013, vol. II (Part One), document A/CN.4/664.
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to the aim of the reports, including as to which of the pro-
visions of the 1969 Vienna Convention should form the 
basis of the study. 

59. Thus, in introducing his third report, in 2015, the 
Special Rapporteur had said that the provisions consid-
ered therein – articles 11, 18, 24, 26 and 27 of the 1969 
Vienna Convention – had been chosen because of their 
close relationship with provisional application. In his con-
cluding remarks on the debate in 2015, he had indicated 
his intention to study, in his fourth report, articles 19, 46 
and 60. In paragraph 6 of his fourth report, the Special 
Rapporteur noted that, in the debates in the Sixth Com-
mittee, delegations had suggested that he focus on issues 
relating to the reservations regime and the regime pertain-
ing to suspension, invalidity and termination of a treaty; 
subsequently, in paragraph 17, he added the issue of suc-
cession of States to that list. While the efforts the Special 
Rapporteur had made to respond to the concerns of the 
Member States were to be commended, those concerns 
could not form the entire framework for the report and 
care should be taken to prevent what might appear to be a 
surreptitious reorientation of the topic.

60. Mr. HASSOUNA said that the overall purpose of the 
Commission in taking up the topic had been to enhance 
understanding of the provisional application mechanism 
and to provide legal certainty for States opting to resort to 
that mechanism. The Special Rapporteur’s clear and ana-
lytical fourth report, which built on the significant pro-
gress that had already been achieved in that regard, shed 
light on the relationship of provisional application to the 
provisions of the 1969 Vienna Convention, as well as the 
practice of international organizations. The Special Rap-
porteur was to be commended on his sustained efforts to 
collect information on the practice of States and interna-
tional organizations. However, despite an increase in the 
number of States providing such information, it was nec-
essary to continue urging States to submit their comments 
with a view to facilitating the work of the Commission 
and its Special Rapporteur. 

61. He agreed with other members that, as important as 
it was to respond to the concerns of Member States, the 
Commission should also develop its own approach, pri-
orities and proposals. On the other hand, he did not share 
the view of those who claimed that much of the informa-
tion in the fourth report was irrelevant and of little value 
to the outcome of the topic; in his opinion, it was useful in 
setting the context for the issues addressed and enabling 
them to be better understood. However, the Special Rap-
porteur should have relied on the wealth of information 
presented in his fourth report and his detailed analysis 
thereof to draft specific proposals or guidelines. It was 
to be hoped that the Special Rapporteur would consider 
doing so either in future reports or during the examination 
of his proposals in the Drafting Committee. 

62. With regard to the relationship of provisional appli-
cation to other provisions of the 1969 Vienna Convention, 
paragraph 23 of the fourth report mainly discussed arti-
cle 19 of the Convention on the formulation of reservations. 
However, other relevant rules included in articles 20 to 23 
of the Convention would merit future consideration in the 
context of a broader analysis. Referring to paragraphs 23 

and 36 of the fourth report, he said that, while he agreed 
that, as in the case of provisional application, the reserva-
tions regime would be determined, in the first place, by 
what the treaty stipulated and that nothing would prevent 
a State, in principle, from effectively formulating reserva-
tions as from the time of its agreement to the provisional 
application of a treaty, it would have been useful if some 
specific examples of such situations had been provided. 
As to the conclusion drawn in paragraph 33, namely that a 
State might formulate reservations with respect to a treaty 
that would be applied provisionally if there were reasons 
to believe that its entry into force would be delayed “for an 
indefinite period of time”, he questioned whether the delay 
had necessarily to be indefinite.

63. On the invalidity of treaties, the fourth report recon-
firmed the principle, already included in the third report, 
that, once a treaty was being applied provisionally, inter-
nal law could not be invoked as justification for failure to 
comply with the obligations deriving from its provisional 
application. However, the fourth report also referred to a 
more complex situation when the treaty itself expressly 
referred to the internal law of the negotiating states and 
subjected the provisional application of the treaty to the 
condition that it would not constitute a violation of inter-
nal law. As mentioned in the report, such a situation was 
well illustrated by the Yukos and Kardassopoulos v. Geor-
gia cases, which analysed the provisional application of 
the Energy Charter Treaty. The analysis given in para-
graphs 40 to 68 of the fourth report should have included 
more examples of the practice of States with regard to 
their approach to the provisional application of treaties, in 
particular under their respective constitutions.

64. With regard to the termination or suspension of the 
operation of a treaty as a consequence of its breach, the 
Special Rapporteur referred to the principle set forth in  
the 1969 Vienna Convention that termination by a State 
of its provisional application of a treaty took place if that 
State notified the other States between which the treaty was 
being applied provisionally of its intention not to become 
a party to the treaty. The fourth report also referred to the 
principle that a treaty that was applied provisionally could 
be terminated as a consequence of its material breach. In 
his view, the Special Rapporteur should have developed 
those two principles using examples of State practice 
and considered formulating a new draft guideline on that 
basis. A further draft guideline could be formulated on 
the suspension of the provisional application of a treaty 
that would include a reference to the relationship between 
breaches of the provisionally applied treaty and its sus-
pension, as well as to the total suspension of the treaty, 
its suspension with regard to only some other parties to 
a multilateral treaty and to the suspension of only certain 
provisions of the treaty being provisionally applied.

65. Regarding State succession, the Special Rappor-
teur referred to the treatment of provisional application 
of treaties in cases of succession of States as contained 
in the 1978 Vienna Convention and further mentioned 
that the Commission had previously noted that the im-
portance of provisional application in the context of State 
succession in respect of multilateral treaties was centred 
on cases involving the establishment of newly independ-
ent States. However, the Special Rapporteur should have 
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complemented that description with specific examples 
of cases concerning bilateral and multilateral treaties, 
involving both newly independent and other States. The 
analysis could have concluded with the formulation of a 
new guideline on those different cases. 

66. With regard to the practice of international organi-
zations, the analysis presented in chapter III of the fourth 
report was informative and relevant, since it comple-
mented the analogous section in the third report. How-
ever, once again, that analysis should have been reflected 
in a concrete proposal or draft guideline; it was impor-
tant that the practice of States and that of international 
organizations be clearly differentiated and not included 
in the same guidelines. Concerning the role of the 
United Nations Secretariat with respect to the provisional 
application of treaties, specifically within the context of 
its registration functions and the depositary functions of 
the Secretary-General, he agreed that the 1946 regulations 
on registration450 should be revised and brought into line 
with the current state of practice. 

67. Regarding the practice of regional international 
organizations, he confirmed that the member States of 
the Economic Community of West African States had 
increasingly resorted to the inclusion of a clause on pro-
visional application in their treaties, although such prac-
tice was somewhat inconsistent. Furthermore, the main 
item on the agenda of a forum held by the African Union 
Commission on International Law in Cairo the previous 
year had been “The challenges of ratification and imple-
mentation of treaties in Africa”, which was closely related 
to provisional application of treaties. It would have also 
been useful to include in the fourth report information on 
the practice of the members of the African Union, the con-
tinent’s main regional organization. 

68. Draft guideline 10 seemed to have been inspired by 
article 27 of the 1969 Vienna Convention; however, it did 
not address cases in which the treaty being provisionally 
applied made explicit reference to the internal laws of 
States. The draft guideline should therefore be revised so 
as to indicate that a State could not invoke the provisions 
of its internal law as justification for non-compliance 
with its obligations under the provisional application of 
a treaty, unless the treaty itself expressly allowed a party 
to do so. Reference could also be made to the concern 
expressed by many States that such provisional applica-
tion must be subject to their constitutional requirements. 
He would welcome an explanation from the Special Rap-
porteur of the general context of that draft guideline and 
its relation to the other proposed guidelines.

69. As to future work on the topic, the Special Rappor-
teur merely referred to his intention to deal with some 
pending topics not dealt with in the present report; a more 
detailed road map would have been welcome, as would 
an explanation of the nature, scope and formulation of the 
proposed model clauses.

70. In conclusion, he recommended that the proposed 
draft guideline be referred to the Drafting Committee. He 
hoped that the Special Rapporteur would complement 
that draft guideline with other, related guidelines.

450 General Assembly resolution 97 (I) of 14 December 1946.

71. Mr. FORTEAU said that it would actually be very 
easy to find out about State practice with regard to pro-
visional application of treaties, as information was made 
available online by treaty depositaries. As noted in the 
fourth report, concerning the United Nations, for instance, 
from 1946 to 2015, 1,349 provisional application actions 
had been registered; much could no doubt be learned from 
examining those applications.

The meeting rose at 5.10 p.m.
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Immunity of State officials from foreign criminal 
jurisdiction451 (A/CN.4/689, Part II, sect. F,452 A/
CN.4/701453)

[Agenda item 3]

fifth report of the speciAl rApporteur

1. The CHAIRPERSON invited the Special Rapporteur 
to introduce her fifth report on immunity of State officials 
from foreign criminal jurisdiction (A/CN.4/701).

2. Ms. ESCOBAR HERNÁNDEZ (Special Rapporteur) 
said that her fifth report was devoted to a study of limita-
tions and exceptions to the immunity of State officials from 
foreign criminal jurisdiction, an issue that had given rise 
to recurrent debates in the Commission and in the Sixth 
Committee, in the course of which over the years diverse 

451 At its sixty-fifth session (2013), the Commission provisionally 
adopted draft articles 1, 3 and 4 and the commentaries thereto (Year-
book … 2013, vol. II (Part Two), pp. 39 et seq., para. 49). At its sixty-
sixth session (2014), the Commission provisionally adopted draft 
article 2 (e) and draft article 5 and the commentaries thereto (Year-
book … 2014, vol. II (Part Two), pp. 143 et seq., para. 132). At its 
sixty-seventh session (2015), the Commission took note of draft art-
icle 2 (f ) and of draft article 6, as provisionally adopted by the Drafting 
Committee (Yearbook … 2015, vol. II (Part Two), p. 71, para. 176 and 
footnote 385.

452 Available from the Commission’s website, documents of the 
sixty-eighth session.

453 Reproduced in Yearbook … 2016, vol. II (Part One).




