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3329th MEETING

Wednesday, 27 July 2016, at 10 a.m.

Chairperson: Mr. Pedro COMISSÁRIO AFONSO

Present: Mr. Caflisch, Mr. Candioti, Mr. El-Murtadi 
Suleiman Gouider, Ms. Escobar Hernández, Mr. For-
teau, Mr. Gómez Robledo, Mr. Hassouna, Mr. Hmoud, 
Mr. Huang, Ms. Jacobsson, Mr. Kamto, Mr. Kittichaisa-
ree, Mr. Kolodkin, Mr. Laraba, Mr. McRae, Mr. Murase, 
Mr. Murphy, Mr. Niehaus, Mr. Nolte, Mr. Park, Mr. Peter, 
Mr. Petrič, Mr. Saboia, Mr. Singh, Mr. Šturma, Mr. Tladi, 
Mr. Valencia-Ospina, Mr. Vázquez-Bermúdez, Mr. Wako, 
Mr. Wisnumurti, Sir Michael Wood.

Provisional application of treaties (continued )* (A/
CN.4/689, Part II, sect. G, A/CN.4/699 and Add.1, 
A/CN.4/L.877)

[Agenda item 5]

fourth report of the speciAl rApporteur (concluded )*

1. The CHAIRPERSON invited the Special Rapporteur 
to sum up the debate on his fourth report on the provi-
sional application of treaties (A/CN.4/699 and Add.1). 

2. Mr. GÓMEZ ROBLEDO (Special Rapporteur), wel-
coming the valuable comments and criticisms made dur-
ing the Commission’s debate, said that, since the start of 
work on the topic, members of the Commission had been 
largely supportive of the need to consider the extent to 
which other provisions of the 1969 Vienna Convention 
were relevant in establishing the full scope and meaning 
of article 25 thereof. Various Member States had expressed 
the same view within the Sixth Committee. In both cases, 
suggestions had been made as to which provisions of the 
Convention should be examined. His fourth report covered 
articles 46 and 60 of the Convention in line with one such 
suggestion. Although some members of the Commission 
had expressed doubts about the usefulness of the exercise, 
no one had actually objected the previous year. While the 
choice of provisions might seem haphazard in the overall 
context of the topic, all information was welcome when 
faced with an aspect of the law of treaties about which so 
little had been known before the Commission had begun 
its work on the topic. Mr. Hassouna had highlighted the 
importance of knowing the context in which article 25 of 
the 1969 Vienna Convention operated, pointing out that the 
principal aim of the Commission’s work was to increase 
understanding of the provisional application mechanism 
and provide States and international organizations that had 
recourse to it with some legal certainty. Given the practical 
interest of the topic to States, their suggestions were of 
great importance, and, as Special Rapporteur, he felt duty 
bound to take them into account.

3. Of course, many provisions of the 1969 Vienna Con-
vention, such as article 53 on jus cogens, did not need 
to be examined closely in seeking to better understand 

* Resumed from the 3327th meeting.

article 25. It was not the aim of the Commission’s work, 
nor had it ever been the focus of the Special Rapporteur, 
to draft a convention on the provisional application of 
treaties. Mr. Kolodkin had, however, wondered whether 
the Commission should produce more detailed guidance, 
particularly in the area of State succession. He hoped that 
a fifth report could conclude the topic and suggested that it 
should focus on article 34 of the 1969 Vienna Convention, 
which contained the general rule regarding third States.

4. Although some members of the Commission, notably 
Mr. Kamto, had questioned various aspects of the argu-
mentation and reasoning in the fourth report, in general 
there had been no objection to the conclusions drawn 
therein. The Commission was not engaged in progressive 
development, nor even, arguably, in true codification, but 
its work should certainly help to clarify the meaning and 
scope of an aspect of treaty law that had given rise to prac-
tice that was confusing and erratic. He did not intend to 
propose a draft guideline for every provision of the 1969 
Vienna Convention that might be considered in future 
reports, but having a broad view of which provisions of 
the Convention applied to any given case of provisional 
application would be useful for States and international 
organizations when it came to the possibility of apply-
ing a treaty provisionally. In that respect, the value of 
the reports taken together should be borne in mind, with-
out every issue raised therein necessarily needing to be 
reflected in one or more draft guidelines.

5. Concerning whether article 25 of the 1969 Vienna 
Convention encapsulated a self-contained regime, which 
had implications for the scope of the topic, he cautioned 
against such an approach. The concept of self-contained 
regimes had been very damaging to the idea of univer-
salism in international law; moreover, accepting such a 
notion would limit the legal effects that the Commission 
had already ascribed to article 25 and the consequences 
thereof. Under article 31 of the Convention, a treaty must 
be interpreted in the context of the treaty itself, which 
meant that article 25 of the Convention should be inter-
preted in the context of the Convention’s other provi-
sions. The Commission had recognized that a treaty being 
applied provisionally produced legal effects as if it were 
in force; it must next identify the minimum set of rules 
of general international law that would apply in a spe-
cific situation, so as to give guidance to States. Viewing 
article 25 as a self-contained regime would also suggest 
that it was a form of lex specialis, to which a separate 
set of rules applied. The legislative history of article 25 
did not provide evidence that the States negotiating it had 
intended that to be the case. It might be worth consider-
ing drafting a general guideline clarifying that the 1969 
Vienna Convention rules applied to provisional applica-
tion mutatis mutandis as a general framework.

6. The Commission’s discussions of reservations dem-
onstrated exactly what linkages there could be between 
article 25 and other articles of the 1969 Vienna Conven-
tion. Paragraph 34 of the fourth report, while indicating 
that no treaty had yet been seen that provided for the for-
mulation of reservations as from the time of provisional 
application, nor had provisional application provisions 
been encountered that referred to the possibility of for-
mulating reservations, did not discount the possibility 
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that reservations to a treaty could be formulated in the 
context of provisional application or that a provisional 
application agreement could provide for reservations, 
so long as the treaty did not clearly prohibit them. He 
reiterated, however, that he had not yet found any such 
examples and that the issue at hand was reservations to 
treaties, not to provisional application agreements. Even 
during the Commission’s discussions, no clear-cut case 
had been identified of a specific provision that dealt with 
provisional application of a treaty and at the same time 
provided for reservations to be made. Paragraph (5) of 
the commentary to guideline 2.2.2 of the Guide to Prac-
tice on Reservations to Treaties462 made no mention of 
provisional application clauses that allowed for reserva-
tions, as was indicated in paragraph 26 of the fourth re-
port, referring as it did to hypothetical cases rather than 
specific examples.

7. Two of the examples cited by Mr. Forteau did not 
seem to involve reservations. The Soviet Union was not 
among the States listed in the depositary notification as 
having notified provisional application of the Wheat Trade 
Convention, 1986, although it was given as a State that 
had submitted a declaration of acceptance of the Conven-
tion, which raised the question of whether what was being 
discussed was actually a reservation made in the context 
of the provisional application of a treaty. In his view, it 
might be a matter of a reservation made in the context of 
the State’s expression of its consent to be bound by the 
Convention. The declaration made by the United States 
with respect to the International Coffee Agreement, 1962 
did not seem to be a reservation but a clause limiting its 
provisional application. In line with the Constitution of 
the United States, the clause required the adoption of leg-
islation to implement the Agreement. Nevertheless, he 
welcomed the examples that Mr. Forteau had provided 
and would study them in greater detail. 

8. Another aspect of the fourth report that had been criti-
cized was the frequent use of analysis by analogy. Since 
the second report,463 Mr. Forteau had been saying that the 
approach taken should be inductive rather than deductive. 
In the Special Rapporteur’s view, however, analogy was 
often the only way of proceeding given the scarcity of 
State practice in a number of specific areas, as Mr. Petrič 
had observed. Although, as indicated in paragraph 116 of 
the fourth report, the Secretariat of the United Nations 
had registered 1,733 treaties that provided for provisional 
application, that did not necessarily mean that States 
had applied those treaties provisionally or that any case 
had occurred in which such provisional application had 
involved reservations, invalidity, termination or suspen-
sion on grounds of breach or of State succession.

9. In that connection, there was one aspect of the Sec-
retariat’s registry functions to which the Commission 
seemed not to have given due consideration. Its discussion 
had proceeded on the assumption that all available practice 
could be analysed in the light of the legal regime create by 
article 25 of the 1969 Vienna Convention; however, both 
the 1946 regulations on registration of treaties464 and the 

462 Yearbook … 2011, vol. II (Part Three) and Corr.1–2, p. 111. 
463 Yearbook … 2014, vol. II (Part One), document A/CN.4/675.
464 General Assembly resolution 97 (I) of 14 December 1946.

1955 Repertory of Practice of United Nations Organs465 
predated that Convention, while the Treaty Handbook466 
was based on the 1946 regulations. While it was for the 
General Assembly to update those regulations, the fact 
that the applicable legal framework was out of date could 
not be ignored in studying the topic, particularly as it 
served to perpetuate erratic practices when States looked 
to it for inspiration in drafting treaties. 

10. As to why he had accorded some importance to the 
practice of international organizations in their registration 
and depositary roles, he first explained that, when – in 
the absence of a search tool for external users to access 
the 1,733 treaties that provided for provisional applica-
tion – he had approached the Treaty Section for exam-
ples of State practice, it had transpired that no such tool 
existed even for internal users. The Section was to be 
commended on promptly designing an internal search 
tool, but the fact remained that external users were unable 
to search the treaty database using provisional application 
as a search criterion. It had not been possible to annex a 
list of relevant treaties to the fourth report as they would 
all have needed to be checked individually to confirm that 
they contained provisional application clauses, which was 
beyond the Special Rapporteur’s means. The search crite-
ria mentioned in paragraph 119 of his report were differ-
ent, as they referred to actions by States associated with 
provisional application, not with the content of treaties. 
As the criteria had been defined to reflect references that 
States made with respect to their actions, they were largely 
neither systematic nor uniform in practice. In addition, a 
maximum of 500 search results was displayed. 

11. There was clearly a vast number of examples both 
of treaties that provided for provisional application and 
of actions by States with respect to those treaties, but the 
available information was limited and difficult to access, 
which made it hard to get an overall view of the situation. 
Given the need for more information on State practice, 
he suggested that the Commission consider requesting the 
Secretariat to provide a representative sample of bilateral 
and multilateral treaties from various regions covering 
provisional application over a specified period, such as 
the previous 20 years, which could serve as a basis for 
studying provisional application clauses and the actions 
of States with respect to provisional application. Inter-
national organizations, particularly the United Nations, 
were a vital repository of information in their role as 
depositaries and registries, but how that repository was 
managed could have an effect on State practice insofar as 
States often sought guidance on treaty matters from those 
organizations. The omission of the practice of the Afri-
can Union and other organizations from his fourth report 
reflected lack of time rather than lack of interest, and he 
intended to rectify it in his next report by continuing his 
direct contacts with regional organizations.

465 Repertory of Pratice of United Nations Organs, vols. I–V 
(United Nations publications, Sales Nos.: 1955.V.2 (vol. I); 1955.V.2 
(vol. II); 1955.V.2 (vol. III); 1955.V.2 (vol. IV); 1955.V.2 (vol. V); and 
1955.V.2 (Index)), adopted in 1955; Repertory of Pratice of United Na-
tions Organs, Supplement No. 3, vols. I–IV (United Nations publica-
tions, Sales No.: E.72.V.2; E.71.V.2; E.72.V.3; and E.73.V.2, updated 
in 1966.

466 Treaty Handbook (United Nations publication, Sales No.: 
E.02.V.2).
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12. Concerning the final outcome of the Commis-
sion’s work on the topic, he recalled that it had always 
been the intention to provide States with something of 
practical value. He maintained a preference for the cur-
rent approach of producing guidelines, but that did not 
preclude the possibility of drafting model clauses, as 
suggested by various members. He would also take due 
account of the notes of caution sounded by Mr. Hmoud 
and Mr. McRae. Draft guideline 10, as he had explained, 
sought to situate the question of the legal effects of arti-
cle 25 of the 1969 Vienna Convention in the context of the 
provisions of article 27, as a general rule, and article 46, 
as an exception. Article 27 had been covered in his third 
report.467 Paragraph 66 of his fourth report highlighted 
the fact that both articles dealt with two different issues: 
the fact that a State could not invoke the provisions of 
its internal law as justification for its failure to meet its 
international obligations; and the fact that a State could 
only invoke violation of a provision of its internal law 
with regard to its competence to conclude treaties if that 
violation was manifest and concerned a rule of fundamen-
tal importance. Those two concepts should be properly 
reflected in the draft guidelines and he had included them 
in draft guideline 10 accordingly, in the same order as 
they appeared in article 27 of the Convention.

13. It was an entirely different matter, as stated in para-
graph 49 of the fourth report, for negotiating States to 
agree on a limitation clause for a treaty to be applied pro-
visionally, based on internal law. In view of States’ inter-
est in that aspect of the topic, as evidenced by two recent 
cases, and the need to clarify the issue, he agreed with 
those who had expressed support for covering that situ-
ation in future draft guidelines. From a didactic point of 
view, however, it might have been preferable to tackle the 
three issues – article 27, article 46 and limitation clauses 
based on internal law – separately. Paragraphs 43 and 44 
of his fourth report should be read in the light of the com-
mentary contained in paragraph 57: an overly broad inter-
pretation of article 46, such that every State must review 
the diversity of internal laws of its contractual partners 
a priori, would obviously not be reasonable.

14. With regard to future work, he welcomed the sug-
gestion made by Ms. Escobar Hernández to include a gen-
eral overview of work done on the topic to date in the next 
report, with as many examples of practice as possible, so 
as to guide new members of the Commission and help to 
streamline the draft guidelines. He intended to continue 
producing draft guidelines and commentaries to accom-
pany them. In conclusion, he requested the Commission 
to refer draft guideline 10 to the Drafting Committee.

15. The CHAIRPERSON said he took it that the Com-
mission wished to refer draft guideline 10 to the Drafting 
Committee.

It was so decided.

16. Mr. SABOIA asked whether there would be an 
opportunity for the Commission to discuss the proposal 
by the Special Rapporteur to request the Secretariat to 
obtain a representative sample of treaties.

467 Yearbook … 2015, vol. II (Part One), document A/CN.4/687.

17. Mr. NOLTE asked the Special Rapporteur whether 
there was a relationship between that proposal and draft 
guideline 10.

18. Mr. GÓMEZ ROBLEDO (Special Rapporteur) said 
that there was no direct relationship. His proposal was to 
request the Secretariat to conduct a detailed search of its 
database of 1,733 treaties that provided for provisional 
application in order to extract a representative sample 
that would enable the Commission to determine with 
greater certainty the state of current practice. It would 
be necessary to ask the Secretariat because, although the 
treaties in question were publicly available, the database 
search tool was not. He would liaise with the Chief of 
the Treaty Section of the Office of Legal Affairs before-
hand to ensure that the proposal could be implemented 
within existing resources and that it would not put undue 
pressure on the Section.

19. Mr. LLEWELLYN (Secretary to the Commission) 
said that the proposal would be brought to the attention of 
the Treaty Section and that, if it was considered feasible, 
a request would be drafted by the secretariat in collabora-
tion with the Special Rapporteur for consideration by the 
Commission prior to the adoption of its annual report.

20. Mr. VALENCIA-OSPINA asked whether the pro-
posed study would involve a cooperative exercise in 
which the Treaty Section identified treaties and the Codi-
fication Division of the Office of Legal Affairs analysed 
their legal meaning, or whether it would involve only one 
of them.

21. Mr. LLEWELLYN (Secretary to the Commission) 
said that it was his understanding that the Treaty Section 
would be requested to provide the Special Rapporteur 
with a representative sample of treaties to assist him in 
the preparation of his next report and that the Codification 
Division would not be asked to undertake a study.

22. Sir Michael WOOD said that, as he understood it, 
the proposal would involve an informal request for assis-
tance by the Special Rapporteur rather than a formal 
request by the Commission.

Immunity of State officials from foreign criminal juris-
diction (continued ) (A/CN.4/689, Part II, sect. F, A/
CN.4/701) 

[Agenda item 3]

fifth report of the speciAl rApporteur (continued )

23. The CHAIRPERSON invited the Commission to 
adopt the text of draft articles 2 (f ) and 6, as provisionally 
adopted by the Drafting Committee at the sixty-seventh 
session and contained in document A/CN.4/L.865.468

Draft article 2 (f ). Definitions

Draft article 2 (f ) was adopted.

468 Available from the Commission’s website, documents of the 
sixty-seventh session.
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Draft article 6. Scope of immunity ratione materiae

24. Mr. CANDIOTI said that, while he did not object to 
the content of draft article 6, the use of Latin terms such 
as ratione materiae should, in future, be avoided in titles 
so as to facilitate understanding. On second reading, the 
Commission should seek to use only the six official lan-
guages of the United Nations.

Draft article 6 was adopted.

25. The CHAIRPERSON invited the Commission to 
pursue its consideration of the fifth report of the Special 
Rapporteur on immunity of State officials from foreign 
criminal jurisdiction (A/CN.4/701).

26. Mr. KITTICHAISAREE said that he wished to 
thank the Special Rapporteur for her comprehensive, 
detailed and well-researched report, which dealt with one 
of the most complex aspects of the topic, namely excep-
tions to immunity.

27. He would begin with some comments on method- 
ology before turning to the substantive parts of the report. 
First, the Special Rapporteur should have faithfully fol-
lowed the analytical process of identification of custom-
ary international law summarized in paragraph 183 of the 
fifth report. Had she done so, it would have been clear 
whether proposed draft article 7 reflected, in whole or 
in part, established rules of customary international law 
(lex lata) or progressive development of international law 
(lex ferenda). As pointed out in paragraph 20 (a) of the 
fifth report, several States had indicated that this distinc-
tion should be made clear; the distinction was even more 
important in relation to the different exceptions proposed 
by the Special Rapporteur in draft article 7.

28. Second, the Special Rapporteur could have used 
as a starting point the conclusions drawn by the previ-
ous Special Rapporteur on the topic, Mr. Kolodkin, which 
were outlined in paragraph 16 of the fifth report, and 
determined whether and, if so, how those conclusions 
were still justifiable in the light of the most recent devel-
opments in international law, as analysed in chapter II of 
the fifth report.

29. Third, because the Special Rapporteur had not taken 
the approach described, the practice studied in chapter II 
of the fifth report was subject to varying interpretations. 
For example, the jurisprudence of the International Court 
of Justice and the European Court of Human Rights, cited 
by the Special Rapporteur in paragraphs 61 to 95, dealt 
only with State immunity stricto sensu with respect to 
civil jurisdiction and might not sufficiently support the 
conclusions made by the Special Rapporteur in para-
graph 95. While the judgments in question might not pro-
vide an adequate basis for confirming that the immunity 
of State officials from foreign criminal jurisdiction was 
of an absolute nature or without exceptions, they might 
not provide evidence of the existence of such excep-
tions, either. Moreover, the practice of the International 
Criminal Court and other international criminal tribunals 
with respect to immunity ratione materiae might not ne-
cessarily be helpful in determining whether customary 

international law recognized the existence of exceptions 
to such immunity before national criminal courts. In other 
words, it might not be possible to draw an analogy be-
tween the two jurisdictions, because the principle of par 
in parem non habet jurisdictionem, from which immunity 
was derived, did not apply when a State official was tried 
before an international court.

30. As to the jurisprudence of the International Tri-
bunal for the Former Yugoslavia mentioned in para-
graphs 98 and 99 of the fifth report, paragraph 41 of the 
Tribunal’s judgment in Prosecutor v. Blaškić, cited by 
the Special Rapporteur to support the existence of excep-
tions to immunity with respect to international crimes, 
came from a part of the judgment analysing whether 
international tribunals could direct binding orders to 
State officials. Moreover, as the Special Rapporteur 
recognized in paragraph 99 of her report, the exception 
seemed to be limited to the exercise of jurisdiction by the 
Tribunal, as supported by its subsequent jurisprudence, 
and did not cover cases brought before domestic courts. 
The same was true in the case of the Special Court for 
Sierra Leone, cited by the Special Rapporteur in para-
graph 100. The Appeals Chamber of that Court recog-
nized that immunity had no relevance, but only before 
international criminal tribunals. The same reasoning was 
applicable to the exception recognized before the Inter-
national Criminal Court, to which reference was made in 
paragraph 107 of the fifth report.

31. The case of The Prosecutor v. Omar Hassan Ahmad 
Al Bashir, which was before the International Criminal 
Court and which was studied in chapters II and III of 
the fifth report, deserved closer attention, in particular 
with regard to the cooperation of domestic courts with 
the International Criminal Court, which was addressed 
in paragraph 108 and the following paragraphs. There 
were some elements that needed to be clarified. For the 
International Tribunal for the Former Yugoslavia and 
the International Tribunal for Rwanda, the obligation to 
cooperate stemmed from relevant resolutions of the Se-
curity Council acting under Chapter VII of the Charter of 
the United Nations. Pursuant to Article 103 of the Char-
ter of the United Nations, that obligation would prevail 
over any other kind of international legal obligation that 
Member States might have, such as respect for the im-
munity of State officials. While, in the case of those two 
tribunals, the obligation to cooperate was binding on all 
Member States of the United Nations under the vertical 
model of cooperation provided for by their respective 
statutes, the obligation to cooperate under the Rome 
Statute of the International Criminal Court was a treaty 
obligation binding only on States parties to the Statute. 
Some of the conditions for cooperation by States parties 
were set out in article 98, paragraph 1, of the Statute, to 
which reference was made several times in the fifth re-
port. By virtue of that provision, the International Crim-
inal Court “may not proceed with a request for surrender 
or assistance which would require the requested State to 
act inconsistently with its obligations under international 
law with respect to the State or diplomatic immunity of 
a person or property of a third State unless the Court 
can first obtain the cooperation of that third State for the 
waiver of the immunity”. The provision tried to reconcile 
the obligations of States parties under the Rome Statute of 
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the International Criminal Court with their other obliga-
tions under international law in relation to third States that 
were not parties to the Statute. The Special Rapporteur 
jumped to the conclusion, in paragraph 105 of her fifth 
report, that there had been a so-called “implicit” waiver 
of immunity by the Security Council in the case of The 
Prosecutor v. Omar Hassan Ahmad Al Bashir, without 
carefully analysing whether article 98, paragraph 1, of 
the Rome Statute of the International Criminal Court in 
fact recognized that a waiver of immunity had to come 
from the State of the official who had committed the 
crime and which was not a party to the Statute and could 
not, as such, be inferred from a Security Council reso-
lution with respect to the International Criminal Court, as 
might have been the case for the ad hoc tribunals created 
under Chapter VII of the Charter of the United Nations 
for the reasons that he had explained. While he believed 
that Mr. Al Bashir should be put to trial in order to ensure 
that justice was done, the Special Rapporteur should have 
made clear in the fifth report the basis for a waiver of  
immunity in his case.

32. The Special Rapporteur had taken a long and wind-
ing road to arrive at draft article 7, devoting many pages 
to theoretical discussions, albeit of a legal nature. After 
reading chapter III of the fifth report and listening to the 
Special Rapporteur’s oral introduction and answers to his 
questions at the previous meeting, he still did not find her 
explanations and underlying rationale for the use of the 
terms “limitations” and “exceptions” fully satisfactory.

33. The journey taken by the Special Rapporteur in the 
fifth report could be likened to the one taken by Dante 
Alighieri in his Divine Comedy, which was divided into 
three parts: hell, purgatory and paradise. The first part of 
the journey, hell, consisted of the commission of crimes 
by State officials that led to grave human suffering. The 
second part, purgatory, involved the criminal prosecution 
of those officials, with remediation and soul-searching on 
all sides. In the second phase, procedural bars and excep-
tions to immunity might come into play. Paradise was 
the climax, when the protagonists fully realized the “val-
ues and legal principles” of the international community 
mentioned in paragraphs 17 and 190 to 217 of the fifth 
report, which prevailed over the procedural bars raised in 
purgatory and allowed the victims to obtain redress. He 
could only wish that the Special Rapporteur had arrived 
at paradise by strictly following the process of identifica-
tion of customary international law summarized in para-
graph 183 of the report.

34. He appreciated the balance that the Special Rappor-
teur was trying to strike between the stability of interna-
tional relations and sovereign equality, on the one hand, 
and the need to provide redress for victims of acts com-
mitted by State officials, on the other. As the Special Rap-
porteur herself recognized in paragraph 214 of her fifth 
report, the right to reparation did not constitute in and of 
itself an autonomous legal basis for an exception to the 
immunity of State officials from foreign criminal juris-
diction. Consequently, the conclusion that there existed 
a limitation or exception to immunity should reflect cus-
tomary international law, be supported by a normative 
source of some sort or, as a last resort, be labelled as pro-
gressive development of international law.

35. Turning to the substantive aspects of the fifth report, 
he noted that, with respect to ultra vires acts, the Special 
Rapporteur suggested in paragraph 121 that, with regard 
to immunity ratione materiae, it could be concluded that 
the majority trend was to accept the existence of certain 
limitations and exceptions because the crimes in question 
could not be regarded as acts performed in an official cap-
acity, since they went beyond or did not correspond to the 
ordinary functions of the State. He agreed that the attri-
bution of ultra vires acts committed by State officials to a 
State for the purpose of State responsibility was different 
from the issue of ultra vires acts that did not entitle the 
official concerned to functional immunity.

36. Proposed draft article 7, paragraph 1 (a), included 
a list of crimes to which immunity should not apply: 
crimes of genocide, crimes against humanity, war 
crimes, torture and enforced disappearances. As she 
noted in paragraph 219 of her fifth report, the Special 
Rapporteur had drawn up the list on the basis of conduct 
that could be considered to constitute an “international 
crime”. The crime of apartheid was also mentioned in 
that paragraph, but had not been included in the draft 
article, without any explanation for the omission. In 
paragraph 222, the Special Rapporteur explained why 
she had excluded the crime of aggression from the list; 
however, not all the reasons given were well founded. 
He supported Mr. Murase’s opinion on that point for 
several reasons: although, as the Special Rapporteur had 
mentioned, the Commission’s 1996 draft code of crimes 
against the peace and security of mankind469 did not 
include aggression as a crime for which States parties 
were obliged to exercise national criminal jurisdiction, 
given the possible political implications for the stability 
of relations between States, the situation had changed 
since the Commission’s adoption of the draft code. 
Referring to the Commission’s commentary to article 8 
of the draft code, he said that the presumptions that had 
been made at that time were no longer valid in many 
respects, especially since the adoption of the Amend-
ments on the crime of aggression to the Rome Statute 
of the International Criminal Court in Kampala in 2010. 
Once the International Criminal Court exercised jurisdic-
tion over the crime of aggression, it was not required, in 
the event of a deadlock in the Security Council, to await 
final determination by that body that an act of aggression 
had taken place. Furthermore, States that had accepted 
these Amendments were likely to criminalize the crime 
of aggression under their domestic criminal law, as they 
had done in relation to the other crimes under the Rome 
Statute of the International Criminal Court. The incor-
poration of the crime of aggression into the Statute in 
2010 had not altered the complementarity mechanism. 
States had thus not objected to the possibility, albeit 
within a framework of narrow jurisdictional conditions, 
of the domestic courts of States parties exercising juris-
diction over the crime of aggression when committed by 
their nationals. The Commission could not rule out the 
possibility that a State might pursue domestic criminal 
prosecution of persons responsible for committing an 
act of aggression against it, as objectively determined. 
Assessment by an objective body such as an independent 
international inquiry sanctioned by the United Nations 

469 Yearbook … 1996, vol. II (Part Two), pp. 17 et seq., para. 50.
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or an objective credible report such as the Report of the 
Iraq Inquiry470 of 6 July 2016, which aimed to assess the 
policy of the United Kingdom on the Iraq war from 2001 
to 2009, could be used to help substantiate a charge of 
aggression by individuals.

37. The Special Rapporteur also referred to the lack of 
national criminal legislation addressing the crime, as well 
as the absence of cases of State practice. However, as she 
recognized in paragraph 224 of the fifth report, the national 
case law that had given rise to the limitation or exception 
analysed with respect to international crimes had been 
derived primarily from a large number of torture cases. 
If the lack of jurisprudence with respect to other interna-
tional crimes had not been decisive to their inclusion in the 
exceptions given under draft article 7, paragraph 1 (a), the 
same should be true for the crime of aggression.

38. There had been attempts to prosecute individu-
als for aggression. For example, in Thailand, a criminal 
prosecution had been brought against the Prime Minis-
ter who had declared war against the Allies during the 
Second World War. The charge of being a war criminal, 
or warmonger, had been dismissed in that particular 
instance because the conduct had not been criminalized 
at the time it had taken place, and a prosecution would 
therefore have violated the principles of legality and non-
retroactivity of criminal law.

39. He agreed with Mr. Murase that the crime of aggres-
sion was a leadership crime that could only be committed 
by a person in a position effectively to exercise control 
over or to direct the political or military action of a State. 
That meant that an act of waging war was, more often than 
not, carried out by persons with governmental author-
ity; hence, as it was committed in the exercise of offi-
cial functions, its perpetrators would normally be entitled 
to immunity ratione materiae lasting permanently, even 
when they were no longer in office. Aggression usually 
led to other grave crimes of international law, including 
crimes against humanity, war crimes, and even genocide. 
In the future, when the International Criminal Court exer-
cised jurisdiction over the crime of aggression or when 
criminal prosecution of a person accused of aggression 
was undertaken in a domestic court of a State which had 
been a victim of aggression, the accused would be likely 
to invoke immunity from foreign criminal jurisdiction. It 
was therefore essential that the crime be included in the 
list of exceptions to immunity ratione materiae in draft 
article 7. Otherwise, such an act would always fall within 
the category of official acts and, as such, would be cov-
ered by immunity ratione materiae. 

40. Lastly, he reminded the Commission that the ques-
tion of immunity of private contractors was still pending.

41. Mr. HMOUD said that the question concerning 
the crime of aggression and determination thereof by 
the Security Council raised by Mr. Kittichaisaree was 
extremely important. He asked how, in the context of the 
articles under discussion, a national court would deter-
mine that an act of aggression had been committed and 

470 Iraq Inquiry, The Report of the Iraq Inquiry, Report of a Com-
mittee of privy counsellors, July 2016. Available from: www.gov.uk 
/government/publications/the-report-of-the-iraq-inquiry.

then deal with the question of immunity, where the Secu-
rity Council had not done so. In the case of the Rome 
Statute of the International Criminal Court, that issue had 
been discussed and resolved in Kampala.

42. Mr. KITTICHAISAREE said that, currently, a per-
son for whom the International Criminal Court had issued 
an arrest warrant for a crime of aggression might invoke 
immunity. If, as a result of political deadlock in the Secu-
rity Council, that body was not able to determine whether 
an act of aggression had taken place, a national court 
could make use of reports from credible sources, such as 
international inquiries set up by the United Nations, that 
clearly indicated that an act of aggression had taken place, 
and then issue its own arrest warrant. There was, how-
ever, no certainty that such action was justifiable under 
international law, as the State would be exercising its own 
domestic criminal jurisdiction; other States that agreed 
that the State in question had been a victim of aggression 
might cooperate with it. In theory, therefore, two paral-
lel prosecutions might be brought for a crime of aggres-
sion, one through the International Criminal Court and the 
other through the domestic courts.

43. Mr. SABOIA said that he shared the concern of 
Mr. Kittichaisaree that the crime of aggression could be 
the source of many terrible offences. However, Mr. Kit-
tichaisaree had also seemed to contradict his own criti-
cism of the methodology used by the Special Rapporteur 
concerning the issue of exceptions: while he had pointed 
out that the obligation to cooperate with the International 
Criminal Court was binding only on States parties to the 
Rome Statute of the International Criminal Court because 
it was not customary international law as such, the same 
could be said of the crime of aggression under the Statute. 

44. The implicit conclusion that the Special Rapporteur 
had drawn concerning the willingness of the Security 
Council to refer the situation in Sudan to the International 
Criminal Court would be meaningless if the whole com-
petence of the Court were not included, notably the obli-
gation to cooperate with the Court in the surrender of the 
indicted individual or alleged offender. He therefore sug-
gested that the Commission might consider including a 
“without prejudice” clause referring to the development 
of international criminal law with regard to the crime of 
aggression.

45. Mr. MURPHY said that one concern that had been 
discussed at the Conference of the Rome Statute of the 
International Criminal Court in Kampala in the context 
of national prosecutions of perpetrators of acts of aggres-
sion was the possibility that, whenever armed conflict 
occurred between two States, each State would consider 
the other to be the aggressor, would find what it viewed 
as credible sources to back up its position and then might 
pursue indictments in its own national courts of the other 
State’s leaders, particularly if a statute providing for such 
action existed. It had been considered that such a situation 
might not be conducive to bringing a negotiated end to the 
armed conflict. To a large extent, that had been the reason-
ing behind the fifth understanding regarding the Amend-
ments to the Rome Statute of the International Criminal 
Court reached at Kampala, which stated that “the amend-
ments shall not be interpreted as creating the right or 
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obligation to exercise domestic jurisdiction with respect 
to an act of aggression committed by another State”.471

46. Mr. GÓMEZ ROBLEDO said that the very interest-
ing issue raised by Mr. Kittichaisaree and the comments 
thereto made by various members of the Commission 
raised the question of whether the Security Council was 
recognized as having a monopoly on determining whether 
a crime of aggression had occurred and if that capac-
ity could be seen as taking precedence over the law of 
national courts. Although the above-mentioned Amend-
ments were likely to enter into force in the near future, 
they would be far from universally applicable; it would 
therefore be useful to include the crime of aggression in 
proposed draft article 7.

47. Mr. KITTICHAISAREE, responding to the com-
ments made by Mr. Murphy and Mr. Saboia, said that he 
had not in fact stated that the arguments he had raised 
concerning article 98, paragraph 1, of the Rome Statute of 
the International Criminal Court were correct; rather, he 
had wished to say that, instead of simply referring to the 
assertion that there had been an implicit waiver of immu-
nity by the Security Council in the case of The Prosecutor 
v. Omar Hassan Ahmad Al Bashir, the Special Rappor-
teur should have also considered the contrary arguments 
and rebutted them. He had taken good note of the point 
raised by Mr. Murphy; however, what he had said with 
respect to the prosecution in national courts of perpetra-
tors of the crime of aggression could equally well apply 
to other crimes such as the crime of genocide or accusa-
tions of torture of a State’s own citizens. The draft articles 
prepared by the Special Rapporteur might, at some point, 
become a convention or take on another long-lasting 
form, by which time the practice of prosecuting persons 
accused of the crime of aggression on the basis of cred-
ible evidence might have become accepted by the interna-
tional community of States.

The meeting rose at 11.40 a.m.
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Immunity of State officials from foreign criminal jur-
isdiction (continued ) (A/CN.4/689, Part II, sect. F, 
A/CN.4/701) 

[Agenda item 3]

fifth report of the speciAl rApporteur (continued )

1. The CHAIRPERSON invited the Commission to 
resume its consideration of the fifth report of the Special 
Rapporteur on the topic of immunity of State officials 
from foreign criminal jurisdiction (A/CN.4/701).

2. Mr. SABOIA said that he wished to thank the Special 
Rapporteur for her fifth report on the immunity of State 
officials from foreign criminal jurisdiction. The report, 
which was supported by extensive research and reflected 
a balanced approach, was itself an important contribu-
tion to the understanding of a particularly complex area 
of contemporary international law. It was consistent with 
previous reports, including those submitted by the first 
Special Rapporteur on the topic, Mr. Kolodkin.472 It was 
also commendable that the Special Rapporteur included 
in her report an overview of arguments, criticisms, opin-
ions and judicial practice that diverged from her own 
points of view, thus demonstrated her impartiality and 
objectivity. In 2012, when introducing her preliminary 
report, the Special Rapporteur had defined the purpose 
of the Commission’s work on the topic in the following 
manner: “to understand and help lay a firm foundation 
for a system of immunity of State officials from for-
eign criminal jurisdiction that could be incorporated 
seamlessly into contemporary international law, thereby 
ensuring that such immunity did not conflict unnecessar-
ily with other principles and values of the international 
community that were also in the process of incorpora-
tion into international law”. That starting point provided 
a solid basis from which to address the complex issues 
covered by the present report, namely the limitations or 
exceptions to such immunity, without precluding the con-
sideration of all the legal and other aspects that related to 
the topic. Furthermore, as Mr. Murase had pointed out 
in his statement, the Special Rapporteur’s emphasis on 
the normative aspects of the issues discussed in the fifth 
report, in particular the study of international law from a 
systemic viewpoint, was very important in terms of pre-
serving coherence and balance among the principles and 
values underlying the two aspects of the topic: on the one 
hand, the immunity of State officials from foreign crim-
inal jurisdiction, and on the other, the sovereign right of 
a State to exercise its jurisdiction when immunity did not 
apply, the values recognized by the international com-
munity as a whole and the need to ensure that the invoca-
tion of immunity did not lead to impunity or undermine 
the progress made in recent decades in the field of inter-
national criminal law.

3. The fifth report comprised over 54,000 words and 
346 footnotes, which referred to a large number of 
international instruments, examples of national and 
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