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Paragraph (5)

100. Mr. FORTEAU said that the logical sequence of 
the part of the paragraph that followed the quotation was 
unclear. It would be advisable to oppose, or at least con-
trast, the first and second sentences.

101. Mr. MURPHY said that he shared Mr. Forteau’s 
view, and proposed the deletion of the word “Likewise”, 
which came immediately after the quotation.

102. Sir Michael WOOD (Special Rapporteur) said 
that, while he did not object to deleting the word “like-
wise”, he was not in favour of Mr. Forteau’s proposal, as 
the two sentences were not in opposition to each other; 
rather, they both illustrated how practice should be taken 
into account in general.

Paragraph (5), as amended, was adopted subject to a 
minor drafting change in the French text.

Paragraphs (6) and (7)

Paragraphs (6) and (7) were adopted.

Paragraph (8)

103. Mr. NOLTE, supported by Mr. VÁZQUEZ-
BERMÚDEZ, said that, in the second sentence of para-
graph (8), the expression “in some cases” suggested that 
the scenario in question was very exceptional; it should be 
replaced with “sometimes”.

104. Mr. PETRIČ said that the word “sometimes” did 
not in any way improve the wording of the sentence. He 
proposed the word “occasionally”.

105. Mr. FORTEAU, in reference to the French version, 
proposed that the middle part of the second sentence be 
redrafted to read il n’exclut pas la possibilité que le même 
matériau soit utilisé (“the paragraph does not exclude the 
possibility that the same material may be used”).

106. Mr. McRAE, supported by Mr. SABOIA, said that 
there was no point in modifying the sentence in that way, 
because if the phrase “in some cases” was simply deleted, 
the fact that it was a possibility was implicit.

Paragraph (8), as amended by Mr. McRae, was 
adopted.

Paragraph (9)

107. Mr. MURPHY said that, in the first part of the 
sentence, it would be preferable to replace the words 
“the occurrences of practice are” with “the existence of 
a general practice is”, to delete the phrase “when seek-
ing to establish whether a general practice exists” and to 
keep what followed up to the semicolon, which should 
be replaced with a full stop. The first word of the second 
sentence would then begin with a capital letter.

The meeting rose at 6.05 p.m.

3339th MEETING
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Draft report of the International Law Commission 
on the work of its sixty-eighth session (continued )

Chapter V. Identification of customary international law (contin-
ued ) (A/CN.4/L.883 and Add.1)

1. The CHAIRPERSON invited the Commission to 
resume its consideration of the portion of chapter V of the 
draft report contained in document A/CN.4/L.883/Add.1.

C. Text of the draft conclusions on subsequent agreements and 
subsequent practice in relation to the interpretation of treaties 
adopted by the Commission on first reading (continued )

2. text of the drAft conclusions With commentAries thereto 
(continued )

Commentary to draft conclusion 3 (Assessment of evidence for the two 
constituent elements) (concluded )

Paragraph (9) (concluded )

2. Mr. MURPHY recalled the proposals he had made 
at the Commission’s previous meeting: the words “the 
occurrences of practice are” should be changed to “the 
existence of a general practice is”; the words “when 
seeking to establish whether a general practice exists” 
should be deleted; and the paragraph should be split into 
two sentences, with the first sentence ending after “is not 
mandatory”.

3. Sir Michael WOOD (Special Rapporteur) welcomed 
those suggestions. In reply to a question from Mr. SAB-
OIA, he said that the rest of the paragraph would remain 
unchanged.

Paragraph (9), as amended, was adopted. 

The commentary to draft conclusion 3, as amended, 
was adopted.

pArt three. A GenerAl prActice

Introductory paragraph

4. Mr. VÁZQUEZ-BERMÚDEZ suggested that, in the 
second set of parentheses, the words “acceptance as law” 
be changed to opinio juris.

5. Sir Michael WOOD (Special Rapporteur) said 
that he was not in favour of that suggestion. It was his 
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understanding that it had been agreed to limit the use of 
the Latin term opinio juris, which already occurred once 
in the introductory text.

The introductory paragraph to Part Three was adopted.

Commentary to draft conclusion 4 (Requirement of practice)

Paragraph (1)

Paragraph (1) was adopted.

Paragraph (2)

6. Mr. ŠTURMA suggested that a reference to the Com-
mission’s work on subsequent agreements and subsequent 
practice in relation to the interpretation of treaties be 
added to the first footnote to the paragraph.

With that amendment to the footnote, paragraph (2) 
was adopted.

Paragraph (3)

7. Mr. NOLTE said that, at the end of the penultimate 
sentence, an additional footnote should be inserted, refer-
ring to the definition of “international organization” that 
was contained in the draft articles on the responsibility of 
international organizations.502

8. Sir Michael WOOD (Special Rapporteur) said that 
he would prefer not to add such a footnote. It had been 
deliberately decided not to include a definition of “inter-
national organization” in the text; moreover, the way in 
which the term was used in the sentence in question did 
not correspond exactly to the definition given in the draft 
articles on the responsibility of international organiza-
tions. He hoped that the fact that those draft articles were 
brought to the reader’s attention in the first footnote to the 
following paragraph, albeit for a different purpose, would 
be sufficient.

Paragraph (3) was adopted.

Paragraph (4)

9. Mr. TLADI suggested that the opening phrase of 
the second sentence would be clearer if it read: “They 
are entities established and empowered by States and/or 
international organizations”.

10. Mr. MURPHY suggested that, in the final sentence, 
the word “participation” be altered to “practice” and the 
words “when accompanied by acceptance as law” be 
changed to “when accepted by the international organiza-
tion as law”.

11. Mr. PARK suggested an editorial amendment to fur-
ther reduce the number of parentheses used in the para-
graph, which he considered excessive.

12. Sir Michael WOOD (Special Rapporteur) said that 
Mr. Tladi’s suggested change would confuse the issue 

502 The draft articles on the responsibility of international organ-
izations adopted by the Commission and the commentaries thereto 
are reproduced in Yearbook … 2011, vol. II (Part Two), pp. 40 et seq., 
paras. 87–88. See also General Assembly resolution 66/100 of 9 De-
cember 2011, annex.

rather than clarifying it. Although possible, it was rare for 
an international organization to be party to a treaty estab-
lishing a different international organization; the sentence 
as drafted captured the current reality.

13. Mr. TLADI said that his suggested wording had 
been intended to include instances in which international 
organizations were established by States alone. He was 
not convinced by the sentence as drafted.

14. Sir Michael WOOD (Special Rapporteur) reiterated 
his preference for leaving the sentence as it stood.

15. Mr. MURPHY suggested that changing the phrase 
in question to read “They are entities established and 
empowered by States (or international organizations)” 
might be acceptable as a compromise.

16. Mr. FORTEAU said that, in the second sentence, it 
was not necessary to specify who established and empow-
ered international organizations. The words “by States (or 
by States and/or international organizations)” could there-
fore be deleted. Mr. Murphy’s proposed amendment to the 
third sentence would make it too restrictive. The practice 
of international organizations did not only contribute to 
custom when accepted by the international organizations 
themselves, but also when accepted as law by States.

17. Mr. NOLTE questioned the logic of the final sen-
tence: it implied that the practice of international organiza-
tions must be accompanied by acceptance as law in order to 
count as practice, which was at odds with the very essence 
of the two-element approach applied to the identification 
of customary international law in the case of State prac-
tice. He suggested that the phrase “when accompanied by 
acceptance as law (opinio juris)” be deleted altogether.

18. Sir Michael WOOD (Special Rapporteur) acknowl-
edged Mr. Nolte’s point but considered that it might be 
accommodated by changing the first part of the final sen-
tence, taking into account Mr. Murphy’s suggestion to 
alter “participation” to “practice”, to read: “Their practice 
in international relations may also count as practice that, 
when accompanied by acceptance as international law 
(opinio juris), gives rise …”.

19. Mr. SABOIA expressed support for Mr. Forteau’s 
comments. The Commission should avoid taking too 
narrow an approach to the contribution of international 
organizations to international law, which was becoming 
ever more important.

20. Mr. TLADI said that he too endorsed Mr. Forteau’s 
suggestion, which seemed to offer the most straightfor-
ward basis for reaching agreement on the paragraph.

21. Sir Michael WOOD (Special Rapporteur) said that, 
unless there was any substantive objection, he would prefer 
to retain the words which Mr. Forteau had suggested delet-
ing. Although a partial definition of international organiza-
tions was included in paragraph (3), it was concerned with 
how international organizations were established, not who 
they were established by. It was important to consider the 
relationship between States and international organizations 
in discussing the practice of the latter.
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22. Mr. MURPHY observed that his suggested change 
to the final sentence did not seem to have been taken up. 
He considered it an important alteration that should be 
made. The matter at hand was not the practice of States 
operating through an international organization but the 
practice of the international organization itself, as was 
made clear in paragraph (3). It must be clear that the Com-
mission was referring to the opinio juris of international 
organizations, as one of the two elements needed to form 
customary international law.

23. Sir Michael WOOD (Special Rapporteur) said that 
Mr. Forteau had raised an interesting issue that required 
considerable thought and had not yet been dealt with sat-
isfactorily. The wording “accompanied by acceptance as 
law” would favour Mr. Murphy’s view while allowing for 
others; he suggested that it be adopted but given careful 
examination on second reading. 

24. Mr. HMOUD said that, as the Commission had yet 
to discuss the question of the nature of acceptance and 
who could give it, it might be preferable to adopt the para-
graph as it currently stood.

25. The CHAIRPERSON said that he took it that the 
Commission agreed to leave the paragraph unchanged 
apart from the editorial amendment suggested by 
Mr. Park, the alteration of “participation” to “practice” 
and the alternative wording for the final sentence sug-
gested by Sir Michael.

Paragraph (4), as thus amended, was adopted.

Paragraph (5)

26. Mr. FORTEAU said that, in the final sentence, the 
word “sometimes” diminished the role of exclusive com-
petences within the European Union and suggested that 
it should be changed to “in certain areas of competence” 
[dans certains domaines de compétence]. He further 
observed that, in the same sentence, the word “possibly” 
left open the question of whether the practice discussed 
existed for other international organizations.

27. Mr. NOLTE, expressing support for Mr. Forteau’s 
remarks, suggested that the phrase “This sometimes hap-
pens in the case of the European Union” be altered to read: 
“This is the case for certain competences of the European 
Union”. The word “possibly” should be deleted.

28. Sir Michael WOOD (Special Rapporteur) agreed 
with the thrust of the amendments proposed. He sug-
gested adopting Mr. Nolte’s proposed wording and delet-
ing the rest of the sentence.

29. Mr. McRAE said that, unless the Commission had 
specific examples of other international organizations in 
which the same situation pertained, it would be better to 
follow Sir Michael’s suggestion of deleting the rest of the 
sentence.

30. The CHAIRPERSON said that he took it that the 
Commission agreed to alter the sentence in question to 
read: “This is the case for certain competences of the 
European Union.”

Paragraph (5), as thus amended, was adopted.

Paragraph (6)

31. Mr. NOLTE said that he was not sure that the final 
sentence was accurate. States often set up organs that were 
composed of individuals serving in their personal capac-
ity and that nevertheless exercised similar powers to those 
of States. For example, the Iraq Inquiry conducted by the 
United Kingdom, which had involved a number of inde-
pendent experts, had been considered to be a State activity. 
Moreover, courts themselves were composed of individu-
als who were not under instruction from the State. There-
fore, he proposed deleting the final sentence, as it seemed 
difficult to find any acts of international organizations that 
in one way or another were not also acts of States.

32. Mr. MURPHY proposed replacing, in the final sen-
tence, the words “powers exercised by” with the words 
“acts of ”. As for the clause within parentheses, the Iraq 
Inquiry was not likely to be referred to as part of the prac-
tice of the United Kingdom that contributed to customary 
international law. Such individual expert groups were gen-
erally viewed as separate from the State so as to give them 
greater credibility in scrutinizing State acts. The clause 
within parentheses seemed acceptable, as it indicated that 
there could be exceptions to that rule. With regard to the 
second sentence, the Commission had discussed the secre-
tariats of international organizations as possible examples 
but had not identified any specific precedents in case law 
or in statements made by Governments or international 
organizations themselves. Therefore, he proposed replac-
ing the words “For example” with the phrase “While there 
are no specific precedents in this regard”.

33. Mr. PARK, recalling the Commission’s discussion, 
during the first part of its session, of the topic “Subse-
quent agreements and subsequent practice in relation 
to the interpretation of treaties”, said that he wondered 
whether paragraph 3 of draft conclusion 13 [12] (Pro-
nouncements of expert treaty bodies) under that topic was 
contradictory to the final sentence of paragraph (6) cur-
rently under discussion. Indeed, the former stated that the 
pronouncements of expert treaty bodies could give rise to 
subsequent practice, whereas the latter seemed to indicate 
that the acts of such bodies were unlikely to be relevant 
practice. Although the draft conclusions related to differ-
ent topics, confusion might still ensue as to the relevance 
for State practice of the acts of organs composed of indi-
viduals serving in their personal capacity.

34. Mr. SABOIA said that he supported the proposal to 
delete the final sentence. In addition to treaty bodies, an 
important example of international organizations whose 
acts were likely to be considered relevant practice was the 
Committee of Experts on the Application of Conventions 
and Recommendations, which, although an organ of the 
ILO, was clearly independent, and whose practice must 
be considered relevant as it influenced States’ implemen-
tation of conventions of that Organization.

35. Mr. FORTEAU said that he was in favour of delet-
ing, in the final sentence, the clause in parentheses. There 
were many States in which independent organizations 
established by the administrative authorities had a public 
role. As to the second sentence of the paragraph, it was 
too early in the Commission’s work on the topic for it to 
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state whether there were precedents in case law or other-
wise; he would therefore prefer to maintain the sentence 
as drafted.

36. Mr. NOLTE said that he supported Mr. Forteau’s 
statement with regard to the second sentence. The word 
“might” was sufficiently cautious language. He also could 
agree to deleting, in the last sentence, only the phrase in 
parentheses. The Iraq Inquiry was perhaps not the most 
fitting example in the current context; however, if the 
report of that Inquiry503 had included a statement that 
clearly violated the rights of a particular State, it would 
necessarily have been attributable to the United Kingdom, 
which had set up the Inquiry.

37. Ms. JACOBSSON asked whether, in introducing 
the Iraq Inquiry, Mr. Nolte had meant to refer to it as a 
practice of States.

38. Mr. NOLTE said that, rather than focusing on a sin-
gle example, he would prefer to speak more generally: if 
a State set up an independent body of experts and asked 
them to issue a report and that report stated false informa-
tion about another State that would give rise to damage, 
that act would be attributable to the State that had set up 
the body. Therefore, the State could not exonerate itself of 
such acts, even if it was not a State organ, in the narrow 
definition of the word, that had performed them.

39. Ms. JACOBSSON said that in her country, and 
likely in the other Nordic countries also, such bodies were 
often set up by the State. Their acts were not, however, 
considered attributable to the State, at least not until the 
State officially endorsed them.

40. Mr. TLADI said that the paragraph under discussion 
was about international organizations, not about bodies 
set up by States. He supported maintaining the last sen-
tence as currently drafted.

41. Mr. HMOUD said that he also supported maintain-
ing the final sentence as drafted and as discussed within 
the Working Group.

42. Sir Michael WOOD (Special Rapporteur) suggested 
deleting, in the second sentence, the words “For exam-
ple”, and replacing, in the final sentence, the words “is 
usually” with the words “may be”.

43. Mr. SABOIA said that, as the Special Rapporteur’s 
proposal did not change the substance of the final sen-
tence, he remained in favour of its deletion. He agreed, 
however, with the deletion of the words “For example” in 
the second sentence.

44. Mr. FORTEAU, supported by Mr. NOLTE and 
Mr. PARK, said that he opposed the Special Rapporteur’s 
proposed amendments to the last sentence, as they did not 
seem in line with paragraph (2) of the commentary to draft 
conclusion 5. The definition therein of what constituted 
State practice was quite broad and should extend to the 

503 Iraq Inquiry, The Report of the Iraq Inquiry, Report of a Com-
mittee of privy counsellors, July 2016. Available from: www.gov.uk 
/government/publications/the-report-of-the-iraq-inquiry.

acts of independent administrative authorities that were 
composed of experts but that had a governmental role. He 
therefore proposed that either the phrase in parentheses 
in the last sentence or the entire last sentence be deleted.

45. The CHAIRPERSON said that he took it that the 
Commission wished to adopt the paragraph with the pro-
posed deletion of the entire last sentence and, in the sec-
ond sentence, of the words “For example”.

Paragraph (6), as amended, was adopted.

Paragraphs (7) and (8)

Paragraphs (7) and (8) were adopted.

Paragraphs (9) and (10)

46. Sir Michael WOOD (Special Rapporteur) introduced 
a revised version of paragraphs (9) and (10), in which he 
proposed that the word “Similarly” in the penultimate sen-
tence of paragraph (10) be replaced with the words “For 
example” and that this sentence, together with the last sen-
tence of paragraph (10) and the corresponding footnote, be 
moved to the end of paragraph (9). In the first sentence of 
paragraph (10), the words “For example, the” should be 
deleted, so that the paragraph would begin with the words 
“Official statements”, and the words “may likewise” should 
be inserted before the words “play an important role”. In 
the second sentence, the word “thus” should be inserted 
between the words “may” and “contribute”.

47. Mr. MURPHY said that he supported the Special 
Rapporteur’s revisions. In addition, he proposed replac-
ing, in the second sentence of paragraph (9), the phrase 
“As such, such conduct” with the phrase “As such, their 
conduct”.

Paragraphs (9) and (10), as amended, were adopted.

The commentary to draft conclusion 4, as amended, 
was adopted.

Commentary to draft conclusion 5 (Conduct of the State as State 
practice)

Paragraphs (1) to (3)

Paragraphs (1) to (3) were adopted.

Paragraph (4)

48. Mr. MURPHY proposed replacing, in the final 
sentence, the phrase “other subjects of international law 
established by States (namely, international organiza-
tions)” with the words “international organizations”. More 
generally, the rationale for drawing a distinction between 
the joint action of several States and that of other subjects 
of international law established by States was not clear. If 
both were considered relevant practice, then perhaps the 
distinction was not necessary and the last sentence could 
simply be deleted.

49. Mr. SABOIA said that he was opposed to deleting 
the last sentence, which made a useful point in empha-
sizing the importance of international organizations when 
acting in support of or jointly with States.

https://www.gov.uk/government/publications/the-report-of-the-iraq-inquiry
https://www.gov.uk/government/publications/the-report-of-the-iraq-inquiry
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50. Sir Michael WOOD (Special Rapporteur) said that 
he, too, would prefer to maintain the final sentence, with 
the amendments proposed by Mr. Murphy to the phrase 
beginning with the words “other subjects”.

Paragraph (4), as amended, was adopted.

Paragraph (5)

Paragraph (5) was adopted.

The commentary to draft conclusion 5, as amended, 
was adopted.

Commentary to draft conclusion 6 (Forms of practice)

Paragraph (1)

Paragraph (1) was adopted.

Paragraph (2)

51. Mr. MURPHY proposed that, in the second sen-
tence, the word “sometimes” be inserted immediately 
before the words “may count as practice”.

52. Mr. TLADI said that it was not clear on what legal 
authority verbal conduct could be said to only sometimes 
count as practice. Noting also that the word “sometimes” 
did not appear in draft conclusion 6, he said that he would 
prefer the second sentence to remain as drafted.

53. Mr. McRAE said that he also did not support the 
insertion of the word “sometimes”, since it did not seem 
to add anything to the sentence.

54. Mr. MURPHY said that adding the word “some-
times” would reduce the ambiguity of the word “may”. 
However, he would not insist on the amendment.

55. Ms. JACOBSSON said that she would like clarifica-
tion of the phrase “verbal conduct (both written and oral)”.

56. Sir Michael WOOD (Special Rapporteur) said that 
he was not in favour of inserting the word “sometimes” 
in the second sentence. The point of the phrase for which 
clarification had been requested was to indicate that ver-
bal, not just physical, conduct could constitute practice. 
He proposed, for the sake of greater clarity, replacing the 
words “both written and oral” with the words “whether 
written or oral”.

57. Ms. JACOBSSON said that she supported the pro-
posed amendment to the phrase contained in parentheses.

58. Mr. FORTEAU proposed replacing the words 
“verbal conduct” with the words “conduct consisting of 
declarations”.

59. Mr. TLADI said that, while he did not object to 
any of the proposed amendments to the wording “verbal 
conduct”, there was nothing incorrect about the phrase as 
originally drafted.

60. Sir Michael WOOD (Special Rapporteur) said that 
the word “verbal” was defined as consisting or composed 
of words and that its use in paragraph (2) reflected the 

language of draft conclusion 6, paragraph 1, in which 
reference was made to “physical and verbal acts”. There-
fore, he would prefer to maintain the reference to “verbal 
conduct”, with the amended phrase “(whether written or 
oral)” following it.

Paragraph (2), as amended, was adopted.

Paragraphs (3) to (7)

Paragraphs (3) to (7) were adopted.

The commentary to draft conclusion 6, as amended, 
was adopted.

Commentary to draft conclusion 7 (Assessing a State’s practice) 

Paragraph (1)

61. Mr. TLADI said that, in the first sentence, the phrase 
“the position of that State”, whose meaning was not clear 
in that context, should be replaced with the words “its 
practice”.

62. Sir Michael WOOD (Special Rapporteur) said that, 
in his view, the current formulation accurately conveyed 
the idea that the Commission wished to express; repeat-
ing the word “practice” might make the sentence some-
what circular. However, he had no strong objection to the 
proposal.

63. Mr. MURPHY said that, although he was happy 
with the current language, one solution might be to recast 
the first sentence to read: “Draft conclusion 7 concerns 
the assessment of the practice of a particular State when 
assessing the existence of a general practice (which is the 
subject of draft conclusion 8).”

64. Sir Michael WOOD (Special Rapporteur) said that 
the wording proposed by Mr. Murphy would not ade-
quately convey the notion of assessing the practice of the 
particular State as part of assessing whether there was a 
general practice. He would therefore prefer to retain the 
original formulation of the sentence.

Paragraph (1) was adopted.

Paragraph (2)

65. Mr. MURPHY suggested that, in the second sen-
tence, the words “that is, include” should be replaced with 
“including”.

Paragraph (2) was adopted with that amendment.

Paragraph (3)

66. Mr. MURPHY said that, in the interests of read-
ability, the first sentence should be divided into two and 
reformulated. The first sentence should end after the 
words “during an armed conflict”; the new second sen-
tence should read: “Yet a different position was adopted 
before the Special Supreme Court by the Government of 
Greece when refusing to enforce the Hellenic Supreme 
Court’s judgment and in defending this position before 
the European Court of Human Rights, and was adopted 
by the Hellenic Supreme Court itself in a later decision.”
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67. Sir Michael WOOD (Special Rapporteur) said that 
he could agree to split the first sentence into two by plac-
ing a full stop after the phrase “during an armed conflict”. 
As to the new second sentence, he was not in favour of 
all the changes proposed by Mr. Murphy because, among 
other things, it was the Special Supreme Court that had 
adopted a different position, not the Government of 
Greece. He proposed that the new sentence read: “Yet a 
different position was adopted by the Special Supreme 
Court; by the Government of Greece when refusing to 
enforce the Hellenic Supreme Court’s judgment, and in 
defending this position before the European Court of 
Human Rights; and by the Hellenic Supreme Court itself 
in a later decision.”

Paragraph (3), as amended by Mr. Murphy and further 
amended by the Special Rapporteur, was adopted.

Paragraph (4)

Paragraph (4) was adopted.

Paragraph (5)

68. Sir Michael WOOD (Special Rapporteur) said that 
the final sentence should be split into two by placing a full 
stop after the words “the practice of the higher organ”. The 
new penultimate sentence should read: “In this vein, for 
example, a difference in the practice of lower and higher 
organs of the same State is unlikely to result in less weight 
being given to the practice of the higher organ.” The sec-
ond new sentence would retain the original wording.

Paragraph (5), as amended by the Special Rapporteur, 
was adopted.

The commentary to draft conclusion 7, as amended, 
was adopted.

Commentary to draft conclusion 8 (The practice must be general)

Paragraph (1)

Paragraph (1) was adopted.

Paragraph (2)

69. Mr. MURPHY suggested that, for ease of under-
standing, the final sentence be reworded to read: “In each 
case, however, the practice should be of such a character 
as to make it possible to discern a constant and uniform 
usage.”

Paragraph (2), as amended, was adopted.

Paragraph (3) 

70. Mr. MURPHY said that the quotations from the two 
cases referred to in the second footnote to the paragraph – 
Kaunda and Others v. President of the Republic of South 
Africa and Others and the German Federal Constitutional 
Court case concerning 2 BvR 1506/03 – did not seem to be 
directly supporting the proposition contained in the text, 
namely that universal participation in a particular prac-
tice was not required. If those cases were cited in other 
contexts, consideration might be given to deleting the 
footnote.

71. Mr. NOLTE said that he was not in favour of delet-
ing the footnote in its entirety because the German Fed-
eral Constitutional Court case provided clear support for 
the view that practice was not required to be uniform in 
order for it to be considered general practice.

72. Sir Michael WOOD (Special Rapporteur) said that 
he tended to agree with Mr. Murphy that the quotation 
from the Kaunda case did not support the proposition in 
the paragraph, although it was an interesting quotation 
that could be used elsewhere in the commentary. Like 
Mr. Nolte, he preferred to retain the quotation from the 
2 BvR 1506/03 case, since it did substantiate the content 
of the commentary. He therefore proposed that the refer-
ence to the former case be deleted from the second foot-
note to the paragraph.

Paragraph (3) was adopted with that amendment to its 
second footnote.

Paragraph (4)

73. Mr. NOLTE said that, for the sake of accuracy, 
the words “some rules” in the final sentence should be 
amended to read “many rules”.

74. Mr. PARK said that the current wording was sur-
prising inasmuch as, during the discussions in the Work-
ing Group on the identification of customary international 
law, the Special Rapporteur had in fact proposed the 
wording “many rules”. In any event, in his view, the final 
sentence bore no logical relationship to the substance of 
the paragraph, which dealt with specially affected States. 
He therefore proposed its deletion. 

75. Mr. TLADI said that he was not comfortable with 
the paragraph in its current formulation and wished to pro-
pose a number of amendments, which had been discussed 
with the Special Rapporteur. In particular, he proposed 
that the first sentence be recast to read: “In assessing gen-
erality, an important factor to be taken into account is the 
extent to which those States that are particularly involved 
in the relevant activity or most likely to be concerned with 
the alleged rule, have participated in the relevant activity.” 
As to the final sentence, he was not in favour of its dele-
tion, as proposed by Mr. Park. However, he was strongly 
opposed to the use of the words “some rules” in the open-
ing phrase of that sentence; his preference would be to 
reword that phrase to read “In relation to most rules”. 

76. Mr. VÁZQUEZ-BERMÚDEZ said that he could go 
along with Mr. Tladi’s proposed amendment to the first 
sentence. With respect to the final sentence, he agreed 
with other colleagues regarding the need to amend the 
phrase “some rules”. He was in favour of using the words 
“many rules”, in line with the proposal made by the Spe-
cial Rapporteur in the Working Group. 

77. Sir Michael WOOD (Special Rapporteur) said that, 
in general, he agreed with Mr. Tladi’s proposed amend-
ment to the first sentence; however, he suggested that the 
final word of his proposal, “activity”, be replaced with 
“practice”. As to the final sentence, he proposed recasting 
it to read: “In many cases, all or virtually all States will be 
equally concerned.”
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78. Mr. HMOUD said that, in the final sentence, he 
would prefer to retain the words “directly concerned”, 
since a comparison was being drawn with specially 
affected States. It was not clear what was meant by 
“equally” in that context.

79. Sir Michael WOOD (Special Rapporteur) said that 
the point of the word “equally” was to suggest that, in 
many cases, there would not be any specially affected 
States.

80. Mr. TLADI said that, while he understood the issue 
raised by Mr. Hmoud, he saw no problem with the word 
“equally”.

81. Mr. McRAE said that he was not sure that there was 
any need to indicate the extent to which States were con-
cerned by the rules in question. He therefore suggested 
that the last phrase of the final sentence could read: “all or 
virtually all States will be concerned”.

82. Mr. NOLTE said that a qualifier of some kind, 
whether “directly concerned” or “equally concerned”, 
was needed in order to stand in opposition to the idea of 
“specially affected” States. He personally favoured the 
phrase “equally concerned”.

83. Mr. MURPHY said that, in view of the number of 
suggested amendments, it would be helpful if the pro-
posed new version of the paragraph could be circulated to 
the Commission in written form.

84. The CHAIRPERSON proposed that the meeting be 
suspended in order to allow the Special Rapporteur time 
to draft a new version of the paragraph.

The meeting was suspended from 11.50 a.m. 
to 12.10 p.m.

Paragraph 4 (concluded )

85. The CHAIRPERSON invited the Commission to 
adopt the Special Rapporteur’s proposed new version of 
paragraph (4), which had been circulated to members and 
read:

“In assessing generality, an important factor to be 
taken into account is the extent to which those States 
that are particularly involved in the relevant activity 
or most likely to be concerned with the alleged rule, 
have participated in the practice. It would clearly be 
impractical to determine, for example, the existence 
and content of a rule of customary international law 
relating to navigation in maritime zones without taking 
into account the practice of coastal States and major 
shipping States, or the existence and content of a rule 
on foreign investment without evaluating the practice 
of the capital-exporting States as well as that of the 
States in which investment is made. In many cases, all 
or virtually all States will be equally concerned.”

Paragraph (4), as amended, was adopted.

Paragraph (5)

Paragraph (5) was adopted.

Paragraph (6)

86. Mr. VÁZQUEZ-BERMÚDEZ said that, in the 
first sentence, the phrase “virtually uniform” should be 
replaced with “consistent” in order to bring the wording 
into line with the language of paragraphs (5) and (7).

Paragraph (6), as amended, was adopted.

Paragraph (7)

87. Mr. MURPHY said that the first footnote to the 
paragraph, which contained a number of examples of 
possible divergence from an alleged customary rule, 
might not be helpful in the light of the overall objective 
of the commentary to draft conclusion 8. He therefore 
proposed the deletion of that footnote. 

88. Sir Michael WOOD (Special Rapporteur) said that 
he would have no problem with deleting the footnote in 
question.

Paragraph (7) was adopted, with the deletion of its 
first footnote .

Paragraphs (8) and (9)

Paragraphs (8) and (9) were adopted.

The commentary to draft conclusion, as amended, was 
adopted.

pArt four. Accepted As lAW (opinio juris)

Introductory paragraph

The introductory paragraph to Part Four was adopted.

Commentary to draft conclusion 9 (Requirement of acceptance as law 
(opinio juris))

Paragraphs (1) to (3)

Paragraphs (1) to (3) were adopted.

Paragraph (4)

89. Mr. NOLTE said that the parentheses around the 
second sentence should be deleted and that the sentence 
should begin with the word “However”.

Paragraph (4), as amended, was adopted.

Paragraph (5)

90. Mr. VÁZQUEZ-BERMÚDEZ said that in the first 
sentence the expression opinio juris in parentheses should 
be added after the phrase “acceptance as law”.

91. Sir Michael WOOD (Special Rapporteur) suggested 
that, in the second footnote to the paragraph, the phrase 
“expressive of ” be replaced with “accompanied by” in 
order to ensure consistency with the terminology used 
elsewhere.

Paragraph (5), as amended, was adopted.

Paragraph (6)

Paragraph (6) was adopted.

The commentary to draft conclusion 9, as amended, 
was adopted.
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Commentary to draft conclusion 10 (Forms of evidence of acceptance 
as law (opinio juris))

Paragraphs (1) to (7)

Paragraphs (1) to (7) were adopted.

The commentary to draft conclusion 10 was adopted.

pArt fiVe. siGnificAnce of certAin mAteriAls for the identificAtion 
of customAry internAtionAl lAW

Introductory paragraphs

92. Mr. MURPHY proposed that, in the third sentence of 
the second paragraph, the order of the expressions “codi-
fication” and “progressive development” be reversed for 
the sake of consistency with the Commission’s statute. 
In the final sentence, he suggested that the phrase “and 
sources cited” be inserted after the word “reached”.

93. Mr. NOLTE said that, while he was not opposed to 
analysing the value of the output of the Commission for 
the purpose of identifying customary international law, 
he was concerned that giving particular prominence to 
that output by referring to it in the introductory text to 
Part Five was likely to attract criticism. The paragraph in 
question might perhaps be moved.

94. Sir Michael WOOD (Special Rapporteur) said that 
he agreed with Mr. Murphy that, in the third sentence of 
the second paragraph, the phrase “the codification and 
progressive development of international law” should 
be recast to read: “the progressive development of inter-
national law and its codification”. He did not, however, 
consider it appropriate to insert a reference to sources in 
the last sentence, not least because, in the third sentence, 
mention was made of the Commission’s consideration 
of extensive surveys of State practice, which seemed to 
cover the point.

95. In response to Mr. Nolte, he recalled that there had 
been a long debate within both the Working Group on the 
identification of customary international law and the Com-
mission on how to refer to the Commission’s output. Sev-
eral members had called for the matter to be addressed in 
a draft conclusion, whereas others had argued that such an 
approach would give the Commission too much promin- 
ence. He had proposed that the matter be dealt with in 
draft conclusion 14 on teachings, but had encountered 
strong opposition on the basis that the Commission’s 
work differed from teachings. After careful consideration, 
it had been decided that the introductory text to Part Five 
would be the most suitable location. Although it was true 
that the Commission’s output was mentioned near the 
start of Part Five, it did not form part of a draft conclu-
sion and was addressed only briefly in the commentaries, 
despite the fact that, in his view, it carried greater weight 
than teachings. If the placement of the paragraph drew 
an adverse reaction from States, the Commission could 
review it on second reading.

96. Mr. TLADI said that the Special Rapporteur had 
sought to take into account the two opposing views 
expressed during the debate on how to refer to the Com-
mission’s output and that, consequently, he was not sure 
what more could be done.

97. As to the last sentence of the second paragraph, he 
agreed with Mr. Murphy that reference should be made to 
sources. The third sentence did not sufficiently cover the 
issue in that it highlighted why the Commission’s output 
was of particular importance, rather than the fact that rel-
evant State practice should be borne in mind when attach-
ing weight to the Commission’s determinations.

98. Mr. SABOIA said that he agreed with the proposed 
redrafting of the third sentence of the second paragraph. 
The paragraph as a whole was important, carefully 
worded and not self-laudatory. He was open to the mod-
ification of the last sentence proposed by Mr. Murphy 
and Mr. Tladi.

99. Mr. FORTEAU proposed that, to reflect the com-
ments that had been made with regard to the second para-
graph, it should be stated in the first sentence that the 
Commission had not considered it appropriate to devote a 
separate draft conclusion to its output.

100. Mr. NOLTE proposed that the second paragraph 
of the introductory text be moved to paragraph (6) of the 
commentary to draft conclusion 14. The first sentence of 
paragraph (6) would be amended to read: “The output 
of the International Law Commission, while sometimes 
included among ‘teachings’, is of a different charac-
ter. It carries particular weight.” The remainder of para-
graph (6) would be constituted by the second paragraph 
of the introductory text, minus the latter’s first sentence, 
which would be deleted.

101. Ms. ESCOBAR HERNÁNDEZ said that she was 
happy with the current wording of the second paragraph, 
which reflected the debate that had taken place within the 
Working Group on how to refer to the Commission’s out-
put. The addition proposed by Mr. Forteau, while unnec-
essary, was acceptable if it helped resolve the issue raised 
by Mr. Nolte. She could not, however, accept Mr. Nolte’s 
proposal to move the second paragraph to paragraph (6) 
of the commentary to draft conclusion 14.

102. Mr. HMOUD said that, as he understood it, the 
Working Group had agreed to refer to the Commission’s 
output in the introduction to Part Five. The Commission 
should stick to that agreement, particularly as its output 
could not be assimilated to teachings.

103. Mr. MURPHY said that he agreed with Mr. Nolte 
that the Commission’s output was given too much promin- 
ence. Decisions of the International Court of Justice, for 
instance, were not mentioned until draft conclusion 13. 
His preference would be to move the paragraph in ques-
tion to the commentary to draft conclusion 14, as proposed 
by Mr. Nolte, with the addition of a phrase explaining that 
the Commission’s output differed from teachings. He did 
not support Mr. Forteau’s proposed rewording of the first 
sentence, which would shift the focus towards the Com-
mission’s internal deliberations.

104. His problem with the last sentence of the second 
paragraph was that the weight given to the Commission’s 
determinations should depend on more than just the stage 
reached in its work and States’ reception of its output.



414 Summary records of the second part of the sixty-eighth session

105. Mr. VÁZQUEZ-BERMÚDEZ said that the second 
paragraph as it stood succinctly reflected the debate that 
had taken place within the Working Group. He did not 
consider, therefore, that any changes to the last sentence 
were necessary. To respond to the concern expressed by 
Mr. Murphy and Mr. Tladi, however, the words inter alia, 
set off by commas, could be inserted after “depends”.

106. Sir Michael WOOD (Special Rapporteur) said that 
the first sentence could be redrafted to read: “The Com-
mission decided not to include, at this stage, a separate 
conclusion on the output of the International Law Com-
mission. Such output does, however, merit special consid-
eration in the present context.” As to the last sentence, he 
proposed the following wording: “The weight to be given 
to the Commission’s determinations depends, however, 
on various factors, including the sources relied upon by 
the Commission, the stage reached in its work and above 
all upon States’ reception of its output.”

The introductory paragraphs to Part Five, as amended, 
was adopted.

Commentary to draft conclusion 11 (Treaties)

Paragraph (1)

107. Mr. NOLTE proposed that, in the second sentence, 
the words “under customary international law” be added 
after “as a form of practice”, since the current formulation 
could give rise to the misunderstanding that it related to 
subsequent practice in the application of treaties.

108. Sir Michael WOOD (Special Rapporteur) said that 
no misunderstanding was possible. The draft conclusions 
related to the identification of customary international law 
and it was perfectly clear that the Commission was not 
referring to practice in other contexts. It would not be cor-
rect, in any case, to refer to “practice under customary 
international law”.

Paragraph (1) was adopted.

Paragraph (2)

109. Mr. MURPHY said that, in the third sentence, the 
words “existence and” were rendered superfluous by the 
second half of the sentence and should be deleted. He also 
proposed that the last sentence of the first footnote to the 
paragraph, which was somewhat awkward, be redrafted to 
read: “Article 38 of the 1969 Vienna Convention refers to 
the possibility of ‘a rule set forth in a treaty … becoming 
binding upon a third State as a customary rule of interna-
tional law, recognized as such’.”

110. Sir Michael WOOD (Special Rapporteur) said that 
he agreed with the amendment to that footnote. The lan-
guage of the third sentence, however, was consistent with 
that used in the rest of the document and should be left 
unchanged.

111. Mr. NOLTE proposed that, in the second sentence, 
the word “implementation” be replaced with “applica-
tion”, in line with the language of the Vienna Convention 
on the Law of Treaties.

Paragraph (2), as amended, was adopted.

Paragraph (3)

112. Mr. MURPHY said that, in the first sentence, the 
word “sometimes” should be inserted between the words 
“near-universal acceptance” and “may be seen” in order 
to avoid any ambiguity. Referring to the first footnote to 
the paragraph, he asked whether it was in fact the case 
that, in Prosecutor v. Sam Hinga Norman, the Special 
Court for Sierra Leone had, in its judgment, referred to the 
“huge acceptance, the highest acceptance of all interna-
tional conventions” (para. 19) as indicating that the pro-
visions of the Convention on the rights of the child had 
come to reflect customary international law. He wondered 
whether that was not overstating what the Court had said 
and whether it would not be better, in any case, to replace 
“the provisions” with “certain provisions”.

113. Mr. SABOIA said that he could not accept the 
inclusion of the word “sometimes”.

114. Sir Michael WOOD (Special Rapporteur) said that 
he, too, was not in favour of inserting the word “some-
times”. He would respond to Mr. Murphy’s question con-
cerning the citation in the Prosecutor v. Sam Hinga Norman 
case after checking the terms of the judgment in question.

Paragraph (3) was left in abeyance.

Paragraph (4)

115. Mr. NOLTE proposed that, for the sake of clarity 
and to echo the language of the 1969 Vienna Convention, 
the last sentence be redrafted to read: “It is important that 
States can be shown to engage in the practice not (solely) 
by virtue of the treaty obligation (‘in the application of the 
treaty’), but out of a conviction that the rule embodied in 
the treaty is or has become customary international law.”

116. Sir Michael WOOD (Special Rapporteur) said that 
the addition proposed by Mr. Nolte introduced a complex-
ity of thought that he would prefer to avoid. Moreover, he 
was not sure that “in the application of the treaty” meant 
the same as “by virtue of the treaty obligation”.

117. Mr. NOLTE said that “in the application of the 
treaty” was the standard terminology, whereas “by virtue 
of the treaty obligation” was not. Orthodoxy suggested that 
the sentence be clarified in the manner that he had proposed.

118. Sir Michael WOOD (Special Rapporteur) said that 
the issue could be resolved by replacing the words “by 
virtue” with “because”.

Paragraph (4), as amended, was adopted.

The meeting rose at 1 p.m.
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