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Paragraph 19

139. Mr. KITTICHAISAREE proposed the insertion of 
the word “international” before “public order” at the end 
of the first sentence.

140. Mr. VÁZQUEZ-BERMÚDEZ proposed the dele-
tion of the three sentences preceding the final sentence 
and the insertion of the following text:

“It was expressed that the jus cogens norms are 
essentially norms of customary international law with 
an especial opinio juris, that is, the conviction of the 
existence of a legal right or obligation of a peremp-
tory character. Accordingly, such a norm consists of a 
general practice accepted as a peremptory law. In other 
words, a general practice accompanied by an opinio 
juris cogens. It was also pointed out that treaties might 
be at the origin or reflect norms of jus cogens, and that 
peremptory norms might also be based on general prin-
ciples of law, which deserved further study.”

141. Mr. NOLTE said that it would be better to speak of 
a “special form of opinio juris” rather than “an especial 
opinio juris”. 

142. The CHAIRPERSON invited the members of the 
Commission to pursue their consideration of the portion 
of the draft report contained in document A/CN.4/L.887 
at the following meeting.

The meeting rose at 1 p.m.

3344th MEETING

Wednesday, 10 August 2016, at 3 p.m.

Chairperson: Mr. Pedro COMISSÁRIO AFONSO

Present: Mr. Caflisch, Mr. Candioti, Mr. El-Murtadi 
Suleiman Gouider, Ms. Escobar Hernández, Mr. Has-
souna, Mr. Huang, Ms. Jacobsson, Mr. Kamto, Mr. Kit-
tichaisaree, Mr. Laraba, Mr. McRae, Mr. Murase, 
Mr. Murphy, Mr. Niehaus, Mr. Nolte, Mr. Park, Mr. Peter, 
Mr. Petrič, Mr. Saboia, Mr. Singh, Mr. Šturma, Mr. Tladi, 
Mr. Valencia-Ospina, Mr. Vázquez-Bermúdez, Mr. Wako, 
Mr. Wisnumurti, Sir Michael Wood.

Programme, procedures and working methods of the 
Commission and its documentation (concluded )* 
(A/CN.4/689, Part II, sect. H, A/CN.4/L.878) 

[Agenda item 11]

report of the plAnninG Group (A/cn.4/l.878)

1. Mr. NOLTE (Chairperson of the Planning Group), 
presenting the Planning Group’s report (A/CN.4/L.878), 

* Resumed from the 3323rd meeting.

said that the Group had held four meetings. It had had 
before it section H of chapter II, entitled “Other deci-
sions and conclusions of the Commission”, of the topical 
summary of the discussion held in the Sixth Commis-
sion of the General Assembly during its seventieth ses-
sion (A/CN.4/689); the part of the proposed strategic 
framework for the period 2018–2019,520 with respect to 
Programme 6, “Legal Affairs”; General Assembly reso-
lution 70/236 of 23 December 2015 on the report of the 
International Law Commission on the work of its sixty-
seventh session, and General Assembly resolution 70/118 
of 14 December 2015 on the rule of law at the national 
and international levels. 

2. The Working Group on the long-term programme of 
work had been reconstituted at the current session under 
the chairpersonship of Mr. McRae. It had submitted its 
report on the work of the quinquennium (section A.1 of 
document A/CN.4/L.878) and, in particular, it had rec-
ommended the inclusion of two topics in the long-term 
programme of work, namely the settlement of interna-
tional disputes to which international organizations were 
party and the succession of States in respect of State 
responsibility. 

3. The Planning Group had welcomed the two memo-
randa prepared by the secretariat (A/CN.4/679 and Add.1) 
and had taken note of six potential topics: (a) General 
principles of law; (b) International agreements concluded 
with or between subjects of international law other than 
States or international organizations; (c) Recognition of 
States; (d ) Land boundary delimitation and demarcation; 
(e) Compensation under international law, and (f ) Prin-
ciples of evidence in international law. It had recom-
mended that those six topics be further considered by the 
Working Group on the long-term programme of work at 
the Commission’s sixty-ninth session (in 2017).

4. At the end of every quinquennium the Commission 
usually included in chapter III of its annual report an 
invitation to States to propose possible new topics. That 
invitation would be made in chapter III of the draft report 
on the sixty-eighth session and the Commission would 
examine it in due course. At the request of the General 
Assembly, the Planning Group had considered the ques-
tion of the rule of law at the national and international lev-
els in its report. The Commission’s comments thereupon 
were to be found in section A.2 of that document. 

5. He drew the Commission members’ attention to three 
points.

6. The first point concerned section A.3 of the Group’s 
report entitled “Consideration of paragraphs 9 to 12 of res-
olution 70/236 of 23 December 2015 on the report of the 
International Law Commission on the work of the sixty-
seventh session” and, more specifically, the possibility of 
holding one half session in New York. After considering 
all the relevant factors, the Commission recommended 
that in 2018 the first part of its seventieth session be held 
in New York and it requested the secretariat to make the 
requisite administrative and organizational arrangements. 
Emphasis was placed on the need to ensure access to 

520 A/71/6 (Prog. 6).
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library facilities at Headquarters and electronic access to 
the resources and research assistance of the Library of the 
United Nations Office at Geneva. In accordance with its 
practice, the Commission would decide on the dates of 
its seventieth session in 2017, in other words in the year 
immediately preceding the seventieth session.

7. The second point, covered in section A.4 of the report, 
concerned the seventieth anniversary of the International 
Law Commission. The Commission recommended that 
events be organized to celebrate its seventieth anniversary 
during its seventieth session in 2018. Those events could 
be split between the first half of the session in New York 
and the second half of the session in Geneva. 

8. Since such a celebration would require a substantial 
amount of organization, institutional arrangements had 
been put in place. The Commission requested the sec-
retariat to take the first steps towards organizing those 
commemorative events in consultation with the Chair-
person of the Commission and the Chairperson of the 
Planning Group.

9. The third point concerned section A.6 of the report, 
on documentation and publications, which not only made 
the usual points, but also drew attention to the particular 
situation which the Commission faced with respect to the 
availability of documentation.

10. In conclusion, the Commission recommended that 
its following session be held from 1 May to 2 June and 
from 3 July to 4 August 2017. He took it that, subject to 
the necessary adjustments, the Planning Group’s recom-
mendations would be included in the chapter of the Com-
mission’s report entitled “Other decisions and conclusions 
of the Commission” in accordance with its usual practice.

11. The CHAIRPERSON invited the members of the 
Commission to take note of the report of the Planning 
Group whose recommendations would be included in the 
final chapter of the Commission’s report. 

12. Mr. MURPHY drew members’ attention to para-
graph 43 of the report and asked whether, since its work-
load would be considerably lighter, the Commission 
should not meet for less than ten weeks the following 
year. At the beginning of the current quinquennium, when 
the Commission had found itself in a similar situation, it 
had met for nine weeks. 

13. Mr. NOLTE (Chairperson of the Planning Group) 
said that paragraph 43 had not yet been presented for adop-
tion and that the Planning Group had discussed that eventu-
ality. Consultations were being held with the secretariat and 
with the special rapporteurs on various topics in order to 
determine the number of weeks that would be necessary. As 
there would still be a fair number of topics on the agenda, 
eight in all, and perhaps some groundwork, the decision 
had been taken to recommend a 10-week session. 

14. Sir Michael WOOD said that it would be wise for 
the Commission to make the most of the 10 weeks of 
the sixty-ninth session and for the Special Rapporteurs 
who had been reappointed and whose topics were on the 
agenda to present extensive reports. 

15. Mr. KITTICHAISAREE said that consultations 
among the officers of the Commission with a view to 
appointing special rapporteurs took a long time and that 
the procedure should be shortened in order to enable 
newly appointed special rapporteurs to present a report in 
the second half of the session.

16. Mr. PETRIČ recalled that, in previous quinquennia, 
mainly for financial reasons, the Commission had been 
under pressure to lighten its programme of work. It had 
been encouraged to cut the length of its sessions to nine 
or even eight weeks, but that idea had been rejected. As 
the Planning Group assuredly had good reasons for rec-
ommending two five-week part-sessions, the Commission 
should be wary of proposing a shorter session in 2017. 

17. Ms. ESCOBAR HERNÁNDEZ commented that the 
issue of reviewing the Commission’s working methods 
had been raised on several occasions during the current 
and previous sessions and that it would be advisable to 
deal with that matter at the beginning of the following ses-
sion. She therefore thought that the length recommended 
by the Planning Group was reasonable. 

18. Mr. KAMTO said that 10 weeks would not be too 
long if the Special Rapporteurs presented extensive re-
ports containing draft articles which would require 
consideration during debates in plenary sittings at the fol-
lowing session. He warned the Commission members not 
to take a hasty decision to curtail the session. 

The Commission took note of the report of the Plan-
ning Group. 

Draft report of the International Law Commission 
on the work of its sixty-eighth session (continued )

Chapter IX. Jus cogens (concluded ) (A/CN.4/L.887)

19. The CHAIRPERSON invited the members of the 
Commission to resume the adoption of chapter IX of the 
draft report at paragraph 19 of section 2, which they had 
started to discuss at the previous sitting.

B. Consideration of the topic at the present session (concluded )

2. summAry of the debAte (concluded )

Paragraph 19 (concluded )

20. Mr. VÁZQUEZ-BERMÚDEZ said that he had 
given the secretariat the text of an amendment which he 
was proposing in light of the debate. In view of the amend-
ments proposed in that context by Mr. Kittichaisaree and 
Mr. Nolte, the adjective “international” should be inserted 
before the words “public order” at the end of the first sen-
tence and the words “form of ” should be inserted before 
“opinio juris” in the penultimate sentence.

Paragraph 19, as amended, was adopted.

Paragraph 20

21. Sir Michael WOOD commented that, as it stood, 
the seventh sentence suggested that the Commission had 
made an unsuccessful attempt to identify the rules of cus-
tomary international law. He therefore proposed replacing 
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the phrase “had not been feasible” with “would not have 
been feasible”. 

Paragraph 20, as amended, was adopted. 

Paragraphs 21 to 23

Paragraphs 21 to 23 were adopted.

Paragraph 24

22. Mr. NOLTE, noting that paragraphs 23 and 24 dealt 
with the same issue, namely members’ doubts as to the 
existence of regional jus cogens, proposed that the phrase 
at the beginning of the first sentence “However, it was” be 
replaced with “However, other members” which provided 
a more logical bridge between the two paragraphs. 

23. Mr. VÁZQUEZ-BERMÚDEZ supported that pro-
posal and explained that the Inter-American Commission 
on Human Rights had stopped short of admitting the ex-
istence of regional jus cogens. He therefore proposed that 
the first sentence be recast to read “However, other mem-
bers pointed out that some references to regional jus co-
gens with respect to certain norms had been made, for 
example by the Inter-American Commission on Human 
Rights.”

24. Sir Michael WOOD commented that it would like-
wise be going too far to say that the existence of regional 
jus cogens had been recognized in Europe. 

25. Mr. NOLTE said that, if his memory served him 
correctly, when the report had been considered, at least 
two decisions acknowledging the existence of regional 
jus cogens in Europe had been mentioned. He there-
fore proposed amending the end of the first sentence to 
state that reference had been made to the possibility that 
regional rules of jus cogens existed in Europe. 

Paragraph 24, as amended, was adopted.

Paragraph 25

26. Mr. PARK proposed the deletion of the word “rule” 
after the term “persistent objector” in the last sentence of 
the English version.

27. Mr. VÁZQUEZ-BERMÚDEZ said that in order to 
reflect the Commission’s debate on the matter of the per-
sistent objector more accurately, the first sentence should 
be deleted and replaced with two sentences which could 
read: “Several members emphasized the incompatibility 
of the notion of the persistent objector with jus cogens 
norms, which have by definition a universal peremptory 
character. In this regard, those members added it would be 
impossible to admit, for example, a persistent objector to 
the prohibition of the crime of genocide.”

Paragraph 25, as amended, was adopted.

Paragraph 26

28. Mr. MURPHY said that, as the form which would 
be taken by the outcome of the Commission’s work was 
as yet undecided, it would be preferable to place the word 

“conclusions” in quotation marks in the first sentence and, 
in the English version of the second sentence, to replace 
the words “draft conclusions” with “type of outcome”.

Paragraph 26, as amended, was adopted.

Paragraph 27

29. Sir Michael WOOD proposed the deletion of the 
phrase “which would require a decision on whether to 
have an indicative list or not” from the final sentence, 
because it referred not only to jus cogens rules but also 
to their content. It was, however, impossible to draw up a 
list of their content. 

Paragraph 27, as amended, was adopted.

Paragraph 28

Paragraph 28 was adopted.

Paragraph 29

30. Mr. VÁZQUEZ-BERMÚDEZ, noting that the para-
graph recorded only the viewpoint of members who had 
expressed doubts about the inclusion of paragraph 2, 
although several members had welcomed it, proposed that 
the beginning of the second sentence be supplemented 
with the wording “Several members expressed support 
for the content of paragraph 2, while other members …”.

31. Mr. MURPHY approved of that amendment, but 
suggested that, for the sake of symmetry, the words “other 
members” be replaced with “several others”. 

Paragraph 29, as amended, was adopted.

Paragraph 30

32. Mr. NOLTE drew attention to the second sentence 
which concerned his comments during the plenary debate 
and which did not faithfully reflect his view. He therefore 
proposed that the word “since” be replaced with “if ” and 
that the phrase “of a more formal nature” be deleted.

33. Mr. VÁZQUEZ-BERMÚDEZ proposed the inser-
tion of the phrase “by clarifying the nature of jus cogens” 
after “1969 Vienna Convention” in the final sentence and 
the addition of “as a whole” at the very end of it.

Paragraph 30, as amended, was adopted.

Paragraphs 31 to 33

Paragraphs 31 to 33 were adopted.

3. concludinG remArks of the speciAl rApporteur

Paragraphs 34 and 35

Paragraphs 34 and 35 were adopted.

Paragraph 36

34. Mr. NOLTE proposed replacing “difference” with 
“differences” in the first sentence.

Paragraph 36, as amended, was adopted.



458 Summary records of the second part of the sixty-eighth session

Paragraphs 37 to 40

Paragraphs 37 to 40 were adopted.

Paragraph 41

35. Mr. TLADI (Special Rapporteur) proposed replac-
ing the phrase “He proceeded to supplement his first 
report with additional references to” at the beginning of 
the final sentence with “In addition to the authorities in his 
first report, he provided additional authorities for”.

Paragraph 41, as amended, was adopted.

Paragraph 42

36. Mr. KITTICHAISAREE said that although 
Mr. Tladi would undoubtedly be reappointed Special Rap-
porteur for the topic Jus cogens, it would be preferable to 
recast the paragraph in impersonal terms in order to avoid 
creating the impression that the decision had already been 
taken at that stage.

37. Mr. TLADI (Special Rapporteur) said that the sen-
tence could be amended as proposed by Mr. Candioti and 
Mr. Saboia to read “He further expressed the view that 
there was merit in considering suggestions for modifying 
the title of the project and that this could be considered in 
a future report.”

Paragraph 42, as amended, was adopted.

Section B, as amended, was adopted.

Chapter IX of the draft report of the Commission, as a 
whole, as amended, was adopted.

Chapter X. Protection of the environment in relation to armed con-
flicts (A/CN.4/L.888 and Add.1)

38. The CHAIRPERSON invited the members of the 
Commission to proceed with the adoption, paragraph by 
paragraph, of chapter X as reproduced in document A/
CN.4/L.888.

A. Introduction

Paragraphs 1 and 2

Paragraphs 1 and 2 were adopted.

Section A was adopted.

B. Consideration of the topic at the present session

Paragraphs 3 to 6

Paragraphs 3 to 6 were adopted.

Paragraph 7

39. Ms. JACOBSSON (Special Rapporteur) explained 
that a footnote based on footnote 372 of the report of the 
Commission on the work of its seventy-seventh session521 
would be inserted. It would contain the text of the draft prin-
ciples provisionally adopted by the Drafting Committee.

Paragraph 7 was adopted.

521 See Yearbook … 2015, vol. II (Part Two), pp. 64–65.

Paragraph 8

Paragraph 8 was adopted.

40. Mr CANDIOTI proposed that, although it was not 
customary to do so, after paragraph 8 a paragraph be 
inserted paying tribute to the Special Rapporteur’s excel-
lent work on a thorny issue. 

41. The CHAIRPERSON said that the proposal had 
been adopted and that the secretariat would draft that 
paragraph for inclusion in the report.

Paragraph 9

Paragraph 9 was adopted.

Paragraph 10

42. Mr. MURPHY proposed replacing, in the first sen-
tence, the term “legal fields” with “legal issues”.

Paragraph 10, as amended, was adopted.

Paragraph 11

43. Ms. JACOBSSON (Special Rapporteur) said that, 
in the penultimate sentence, the phrase “the new trend 
among States” should be replaced with “the emerging 
trend among States”.

Paragraph 11, as amended, was adopted.

Paragraphs 12 to 14

Paragraphs 12 to 14 were adopted.

Paragraph 15

44. Ms. JACOBSSON (Special Rapporteur) pro-
posed the addition in the English text of the words “the 
United Nations Environment Programme (UNEP) and” 
after “the International Committee of the Red Cross 
(ICRC)”, because she had also greatly benefited from 
cooperation with that entity.

Paragraph 15, as amended, was adopted.

Paragraphs 16 to 20

Paragraphs 16 to 20 were adopted.

Paragraph 21

45. Mr. MURPHY said that the sentence “It was also 
pointed out that the topic should address the protection 
of the environment irrespective of its usefulness or eco-
nomic value” implied that there might be circumstances 
where the environment was useless and had no economic 
value, which was clearly not the opinion of Commission 
members. That sentence must therefore be deleted. 

Paragraph 21, as amended, was adopted.

Paragraphs 22 to 49

Paragraphs 22 to 49 were adopted.

Section B, as a whole, as amended, was adopted.
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46. The CHAIRPERSON invited the members of the 
Commission to consider, paragraph by paragraph, docu-
ment A/CN.4/L.888/Add.1 which contained the remaining 
portion of chapter X. A revised version of the document 
containing the amendments proposed by the Special Rap-
porteur had been distributed. 

C. Text of the draft principles on protection of the environment in 
relation to armed conflict provisionally adopted so far by the 
Commission

2. text of the drAft principles And commentAries thereto proVi-
sionAlly Adopted by the commission At its sixty-eiGhth session

introduction

Paragraph (1)

47. Mr. MURPHY said that as Part One of the draft 
principles contained general principles that concerned 
more than the protection of the environment before the 
outbreak of an armed conflict, the first part of the second 
sentence “provides guidance … before the outbreak of an 
armed conflict” should be deleted and the phrase added 
by the Special Rapporteur “contains draft principles of a 
more general nature that are of relevance to all three tem-
poral phases” should be retained without the conjunction 
“and”. At the end of the proposed new phrase it would be 
wise to add the words “before, during and after an armed 
conflict” in order to make it clear what phases were meant, 
since they were defined only later in the text.

48. Sir Michael WOOD said that the first part of the sec-
ond sentence should be kept but slightly reworked. The 
whole sentence, with the addition proposed by the Spe-
cial Rapporteur and amended by Mr. Murphy would then 
read: “Part One concerns the protection of the environ-
ment before the outbreak of an armed conflict, but also 
contains draft principles of a more general nature that are 
of relevance to all three temporal phases – before, during 
and after – an armed conflict.” In the penultimate sentence 
“Part Two outlines” should be replaced with “Part Two 
pertains to”. 

Paragraph (1), as amended, was adopted.

Paragraph (2)

49. Mr. MURPHY said that, in the first line, only the 
word “principles” should be in quotation marks. 

Paragraph (2), as amended, was adopted.

Paragraph (3)

Paragraph (3) was adopted.

Paragraph (4)

50. Mr. MURPHY considered that the explanations 
given in paragraph (4) were out of place in a commen-
tary. He proposed that the paragraph be recast to indicate 
only that the Special Rapporteur had proposed some defi-
nitions which the Commission was still considering and 
which could form the basis of a future draft principle 3.

51. Ms. JACOBSSON (Special Rapporteur) explained 
that, in that paragraph, she had wished to make it plain 

that she had never been convinced of the need to adopt a 
provision on the use of terms and on which opinions in the 
Sixth Committee and the Commission were still divided. 
If the paragraph were reworded, she would like her posi-
tion to be duly reflected. 

52. Sir Michael WOOD disagreed with Mr. Murphy 
and thought that, since the Special Rapporteur would no 
longer be a member of the Commission in 2017, that para-
graph was very helpful and should be retained. The end of 
the last sentence should, however, be reworded to read “in 
order to evaluate the need for the paragraph in the light of 
subsequent debates”.

53. Mr. CANDIOTI said that it would be advisable to 
evaluate the need not of the paragraph but of the provision. 

54. The CHAIRPERSON said that if there were no 
objections, he would take it that the Commission was pre-
pared to adopt paragraph (4) with the amendments pro-
posed by Sir Michael and Mr. Candioti.

Paragraph (4), as amended, was adopted.

The introduction, as amended, was adopted.

Commentary to draft principle 1 (Scope)

Paragraph (1)

55. Sir Michael WOOD proposed deleting the words 
“the recognition” in the fourth sentence of the English 
text, commencing the following sentence with “How-
ever” and deleting in that sentence the phrase “in relation 
to the protection of the environment in armed conflict”.

Paragraph (1), as amended, was adopted.

Paragraph (2) to (4)

Paragraphs (2) to (4) were adopted.

The commentary to draft principle 1, as a whole, as 
amended, was adopted.

Commentary to draft principle 2 (Purpose)

Paragraph (1)

56. Mr. MURPHY proposed to streamline the penul-
timate sentence by deleting the phrases “the purposive 
nature of the provision is found in” and “which in this 
case”. Furthermore, the meaning of the last sentence was 
not plain and should be clarified or deleted.

57. Ms. JACOBSSON (Special Rapporteur) agreed to 
the deletion of the last sentence, but was unconvinced by 
the rewording proposed by Mr. Murphy for the last sen-
tence, which she preferred to keep as it stood.

58. Mr. McRAE said that the term “purposive nature” 
was unduly complicated and could be replaced by “the 
purpose” without that altering the initial meaning of the 
sentence.

Paragraph (1), as amended by Mr. McRae, was 
adopted.
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Paragraphs (2) to (4)

Paragraphs (2) to (4) were adopted.

The commentary to draft principle 2, as a whole, as 
amended, was adopted.

pArt one. GenerAl principles

Commentary to draft principle 5 (Designation of protected areas)

59. Mr. PARK (Rapporteur) noted that, in the revised 
version of document A/CN.4/L.888/Add.1 which the Spe-
cial Rapporteur had distributed, the draft principles had 
been renumbered and their old numbers had been crossed 
out. He proposed that the old numbering still be shown in 
square brackets in order to make it easier for the reader 
to find the corresponding provisions in previous reports. 

60. Ms. JACOBSSON (Special Rapporteur) recalled 
that, as the Chairperson of the Drafting Committee had 
said on presenting his report, the draft principles adopted 
at the previous and current sessions had been renumbered. 
Showing the old and new numbering side by side might 
be confusing. It would therefore be preferable to show 
only the new numbering.

61. Sir Michael WOOD agreed with Mr. Park that it was 
essential to show the old numbers in square brackets, oth-
erwise it would be impossible for the reader to find the 
corresponding provisions and the relevant explanations in 
previous reports. Moreover, that was the Commission’s 
usual practice.

62. After an exchange of view in which Mr. CANDI-
OTI, Ms. JACOBSSON (Special Rapporteur), Mr. SAB-
OIA, Mr. VÁZQUEZ-BERMÚDEZ, Sir Michael WOOD 
and the CHAIRPERSON took part, the latter said that 
he took it that the Commission accepted the proposal of 
Mr. Park and Sir Michael that the old numbers of the draft 
principles be shown in square brackets.

It was so decided.

Paragraphs (1) to (13)

Paragraphs (1) to (13) were adopted.

The commentary to draft principle 5, as a whole, was 
adopted.

pArt tWo. principles ApplicAble durinG Armed conflict

Commentary to draft principle 9 (General protection of the natural en-
vironment during armed conflict)

Paragraphs (1) to (3)

Paragraphs (1) to (3) were adopted.

Paragraph (4)

63. Mr. MURPHY said that, in the last sentence, “was 
duly noted” should be replaced with “was emphasized”.

64. Mr. CAFLISCH endorsed that proposal, but thought 
that in a commentary it would be preferable to use the 
wording “should be emphasized”.

65. Mr. CANDIOTI agreed with Mr. Caflisch and also 
proposed that, in the English version of the same sen-
tence, “effects on” be replaced with “effects of ”. 

It was so decided.

Paragraph (4), as amended, was adopted.

Paragraphs (5) to (8)

Paragraphs (5) to (8) were adopted.

Paragraph (9)

66. Mr. MURPHY commented that, in the penultimate 
sentence, “draft articles” should be replaced with “draft 
principles”.

Paragraph (9), as amended, was adopted.

Paragraph (10)

67. Mr. MURPHY said that the plan was to have the 
new members of the Commission appoint a new special 
rapporteur, with the result that it was not certain that the 
requirement set forth in article 36 of the Protocol addi-
tional to the Geneva Conventions of 12 August 1949, and 
relating to the protection of victims of international armed 
conflicts (Protocol I) would be addressed in a forthcoming 
draft principle. The last sentence in the paragraph should 
therefore be deleted.

68. Mr. VÁZQUEZ-BERMÚDEZ proposed the replace-
ment of “will be addressed” with “would be addressed” in 
the English version, since the conditional tense was less 
affirmative. 

69. Mr. MURPHY was not in favour of using the condi-
tional tense which suggested an intention to give the new 
members of the Commission and the new special rappor-
teur instructions on what course to take. It would be pref-
erable to opt for either “might be” or “could be”.

70. Mr. CAFLISCH proposed “may have to”.

71. Ms. JACOBSSON (Special Rapporteur) explained 
that the commentary had been drawn up before the draft 
principles had been considered. She had initially intended 
to deal with the matter of article 36 in draft principle 4. 
She currently intended to examine that issue in the infor-
mal commentary to draft principle 4 which she intended 
to write.

72. Ms. ESCOBAR HERNÁNDEZ considered it pref-
erable to keep the phrase as it stood in order to respect 
the Special Rapporteur’s wishes. The future tense in no 
way implied any intention to give instructions to the 
new members of the Commission or the new special 
rapporteur. Moreover, it was the Commission’s practice 
to reconsider draft commentary before adopting a draft 
text on first reading. At that juncture it would make any 
amendments it considered necessary. It would be prema-
ture to alter that sentence at that stage when there was no 
knowing what decision the new members of the Commis-
sion would take.
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73. Mr. SABOIA agreed with Ms. Escobar Hernández. If, 
however, it were decided to discard the phrase in its current 
form, it would be preferable to choose “may have to be”.

74. Mr. McRAE proposed the wording “should be the 
subject of a future draft principle”. That would express 
the Special Rapporteur’s viewpoint without giving any 
instructions to the new members of the Commission.

75. Sir Michael WOOD thought it preferable to use 
“could”.

76. Mr. MURPHY shared the view of Sir Michael.

That proposal was accepted.

Paragraph (10), as amended, was adopted.

Paragraphs (11) to (15)

Paragraphs (11) to (15) were adopted.

The commentary to draft principle 9, as amended, was 
adopted.

Commentary to draft principle 10 (Application of the law of armed 
conflict to the natural environment)

Paragraphs (1) to (3)

Paragraphs (1) to (3) were adopted.

Paragraph (4)

77. Mr. MURPHY said that it would be wise to replace 
“as a civilian object” with “in the same way as a civilian 
object” in the penultimate sentence.

Paragraph (4), as amended, was adopted.

Paragraphs (5) to (12)

Paragraphs (5) to (12) were adopted.

The commentary to draft principle 10, as amended, 
was adopted.

Commentary to draft principle 11 (Environmental considerations)

Paragraphs (1) to (5)

Paragraphs (1) to (5) were adopted.

The commentary to draft principle 11 was adopted.

Commentary to draft principle 12 (Prohibition of reprisals)

Paragraph (1)

Paragraph (1) was adopted.

Paragraph (2)

78. Mr. KITTICHAISAREE proposed that, for the sake 
of readability, the word “some” be deleted from the phrase 
“some other members” in the first sentence of the para-
graph in the English version.

Paragraph (2), as amended, was adopted.

Paragraphs (3) and (4)

Paragraphs (3) and (4) were adopted.

Paragraph (5)

79. Mr. PARK suggested that “prohibition against 
reprisals” be replaced with “prohibition of reprisals” in 
the second sentence of the English version.

80. Sir Michael WOOD considered that it would be 
preferable to reformulate the penultimate sentence of the 
paragraph to read “Some members were concerned that 
reproducing article 55, paragraph 2, verbatim in draft 
principle 12 could therefore be misinterpreted …”.

Paragraph (5) as amended, was adopted.

Paragraph (6)

81. Mr. MURPHY proposed that “environmental repris-
als” be replaced with “attacks against the natural environ-
ment by way of reprisal” in the first sentence. 

Paragraph (6), as amended, was adopted.

Paragraph (7)

Paragraph (7) was adopted.

Paragraph (8)

82. Mr. MURPHY commented that “the draft princi-
ples” should be replaced with “draft principle 12” in the 
first sentence.

Paragraph (8), as amended, was adopted.

Paragraph (9)

83. Mr. MURPHY drew attention to the lack of consen-
sus on the prohibition of reprisals against the environment 
in non-international armed conflicts. The end of the second 
sentence of the paragraph should therefore be reworded 
“some members expressed the view that reprisals against 
the natural environment in armed conflicts are prohibited”. 

Paragraph (9), as amended, was adopted.

Paragraph (10)

84. Mr. PETRIČ proposed replacing “could” with “can” 
in the last sentence of the paragraph in order better to con-
vey the controversy mentioned in the first sentence.

Paragraph (10), as amended, was adopted.

The commentary to draft principle 12, as amended, 
was adopted.

Commentary to draft principle 13 (Protected zones)

Paragraphs (1) to (3)

Paragraphs (1) to (3) were adopted.

Paragraph (4)

85. Mr. KITTICHAISAREE noted that the first sen-
tence of the paragraph spoke of the Convention for the 
Protection of Cultural Property in the Event of Armed 
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Conflict “referenced above”. As no reference appeared to 
have been made to that Convention, he proposed the dele-
tion of “referenced above”.

Paragraph (4), as amended, was adopted.

Paragraph (5)

Paragraph (5) was adopted.

The commentary to draft principle 13, as a whole, as 
amended, was adopted.

Section C, as amended, was adopted.

Chapter X of the draft report of the Commission, as a 
whole, as amended, was adopted.

The meeting rose at 6 p.m.
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Draft report of the International Law Commission 
on the work of its sixty-eighth session (continued )

Chapter XII. Provisional application of treaties (A/CN.4/L.890)

1. The CHAIRPERSON invited the Commission to 
consider chapter XII of the draft report, which was con-
tained in document A/CN.4/L.890.

A. Introduction

Paragraphs 1 to 4

Paragraphs 1 to 4 were adopted.

Section A was adopted.

B. Consideration of the topic at the present session

Paragraphs 5 to 6

Paragraphs 5 to 6 were adopted.

Paragraph 7

2. Mr. LLEWELLYN (Secretary to the Commis-
sion) said that the Special Rapporteur had proposed the 

insertion at the end of the second sentence of a footnote 
referring to draft guidelines 1 to 9.

3. The CHAIRPERSON said he took it that the Commis-
sion wished to accept the Special Rapporteur’s proposal.

It was so decided.

4. Sir Michael WOOD said that, in the first sentence, the 
words “draft guidelines 1 to 3 and draft guidelines 4 to 9” 
should be replaced with “draft guidelines 1 to 4 and draft 
guidelines 6 to 9”, as draft guideline 5 was not contained 
in the report of the Drafting Committee.

Paragraph 7, as amended, was adopted.

1. introduction by the speciAl rApporteur of the fourth report

Paragraphs 8 and 9

Paragraphs 8 and 9 were adopted.

Paragraph 10

5. Sir Michael WOOD proposed that, in the last sen-
tence, the word “on” be replaced with “for”.

Paragraph 10, as amended, was adopted.

Paragraph 11

6. Sir Michael WOOD said that, in the fifth sentence, 
he would prefer not to cite the Yukos and Kardassopou-
los v. Georgia cases. The former, in particular, was quite 
controversial.

7. The CHAIRPERSON recalled that the paragraph was 
intended to reflect comments made by the Special Rap-
porteur and was not attributable to the Commission as a 
whole.

8. Mr. MURPHY, noting that the Yukos case was also 
mentioned in paragraph 25, said that the references 
should be retained to preserve the internal consistency of 
the document.

9. Mr. FORTEAU said that the controversial nature of 
the Yukos case should not prevent the Commission from 
mentioning it, particularly as it was of relevance and had 
been cited by the Special Rapporteur when introducing 
his report.

Paragraph 11 was adopted.

Paragraphs 12 to 16

Paragraphs 12 to 16 were adopted.

2. summAry of the debAte

Paragraph 17

10. Sir Michael WOOD, referring to the last sentence, 
suggested that the word “holistically” be replaced.

11. Mr. FORTEAU said that “holistically” could 
be replaced with “in a comprehensive and systematic 
manner”.

Paragraph 17, as amended, was adopted.




