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The meeting was called to order at 10 a.m. 

  Sea-level rise in relation to international law (agenda item 7) (A/CN.4/L.972) 

 Ms. Galvão Teles (Co-Chair of the Study Group on sea-level rise in relation to 
international law), introducing the report of the Study Group (A/CN.4/L.972), said that, in 
accordance with the programme of work that the Study Group had agreed in 2019, its work 
at the current session had been focused on issues related to statehood and the protection of 
persons affected by sea-level rise. Those aspects of the topic had been considered on the basis 
of the second issues paper (A/CN.4/752) and the bibliography (A/CN.4/752/Add.1) that she 
and Mr. Ruda Santolaria had prepared.  

 The first phase of the Study Group’s work had entailed six meetings held during the 
first part of the seventy-third session. Those meetings had provided an opportunity to 
exchange views on the second issues paper and any other matters related to the subtopics 
under consideration. In the second phase, which had taken place during the second part of 
the session, the Study Group had considered a draft interim report that reflected the debate 
on the second issues paper and the preliminary exchange of views on the Study Group’s 
future programme of work. It had subsequently considered the revised text of the draft report, 
agreed on amendments where appropriate and adopted the draft report after giving further 
consideration to the Study Group’s future programme of work, as reflected in paragraph 83 
of the report (A/CN.4/L.972). 

 The Study Group had drawn up a set of requests for information on the practice of 
States, relevant international organizations and other relevant entities; other information 
related to the two subtopics under consideration in 2022; and information on issues related 
to the law of the sea, for inclusion in chapter III of the Commission’s report on the work of 
its seventy-third session. The Study Group had also discussed the possibility of requesting 
the secretariat to prepare a memorandum identifying aspects of the Commission’s previous 
work that would be relevant for its future work on the topic, including, in particular, work 
that touched upon statehood and the protection of persons affected by sea-level rise, for 
consideration at the seventy-fifth session. 

 The report currently before the Commission gave an account of the debates and 
developments that had taken place during the Study Group’s consideration of the two 
subtopics selected as the focus of its work in 2022. In the next quinquennium, the Study 
Group would revert, in 2023, to the subtopic of the law of the sea and, in 2024, to the 
subtopics of statehood and the protection of persons affected by sea-level rise. In 2025, the 
Study Group planned to finalize a substantive report on the topic as a whole by consolidating 
the results of the work undertaken previously. 

 The Chair said he took it that the Commission wished to take note of the statement 
by the Co-Chair of the Study Group and the report of the Study Group on sea-level rise in 
relation to international law. 

 It was so decided. 

  Draft report of the Commission on the work of its seventy-third session (continued) 

Chapter V. Protection of the environment in relation to armed conflicts 

(A/CN.4/L.961 and A/CN.4/L.961/Add.1) 

 The Chair invited the Commission to resume its consideration of the draft report, 
turning to chapter V on protection of the environment in relation to armed conflicts and 
starting with the portion of the chapter contained in document A/CN.4/L.961. 

  A. Introduction 

  Paragraphs 1 to 5 

 Paragraphs 1 to 5 were adopted. 

http://undocs.org/en/A/CN.4/L.972
http://undocs.org/en/A/CN.4/L.972
http://undocs.org/en/A/CN.4/752
http://undocs.org/en/A/CN.4/752/Add.1
http://undocs.org/en/A/CN.4/L.972
http://undocs.org/en/A/CN.4/L.961
http://undocs.org/en/A/CN.4/L.961/Add.1
http://undocs.org/en/A/CN.4/L.961
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  B. Consideration of the topic at the present session 

  Paragraphs 6 to 8 

 Paragraphs 6 to 8 were adopted. 

  Paragraph 9 

 Paragraph 9 was adopted on the understanding that the missing information would 

be inserted by the secretariat after the rest of chapter V had been adopted. 

  Paragraph 10 

 Paragraph 10 was adopted. 

  C. Recommendation of the Commission 

  D. Tribute to the Special Rapporteur 

  Paragraphs 11 to 13 

  The Chair said that paragraphs 11 to 13 would be considered after the rest of chapter 
V had been adopted. 

  E. Text of the draft principles on protection of the environment in relation to armed 

conflicts 

  1. Text of the draft principles 

  Paragraph 14  

 Paragraph 14 was adopted. 

  The Chair invited the Commission to consider the portion of chapter V contained in 
document A/CN.4/L.961/Add.1. 

  2. Text of the draft principles and commentaries thereto 

  Paragraph 1 

 Paragraph 1 was adopted. 

  Commentary to the draft principles as a whole 

  Paragraph (1) 

 Paragraph (1) was adopted. 

  Paragraph (2) 

 Paragraph (2) was adopted with a minor drafting change. 

  Paragraph (3) 

 Ms. Lehto (Special Rapporteur) said that, for the sake of clarity, in the second 
sentence, the phrase “non-binding declarations” should be amended to read “non-binding 
declarations of principles”. 

 Paragraph (3), as amended, was adopted. 

  Paragraph (4) 

 Ms. Lehto (Special Rapporteur) said she wished to propose the addition of two new 
sentences at the end of the paragraph. The additional text would read: “Such rules may 
generally complement and inform the application of the law of armed conflict. In addition, 

http://undocs.org/en/A/CN.4/L.961/Add.1
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the fact that the law of armed conflict (jus in bello) and the law on the use of force (jus ad 

bellum) apply simultaneously does not affect their distinct nature.” The basis for the proposed 
addition was a request that paragraph (4) should refer specifically to jus ad bellum. The 
purpose of the new text was to clarify that jus in bello and jus ad bellum were distinct in 
nature and could be applied simultaneously without affecting each other, meaning that acts 
that were in conformity with jus in bello might be prohibited under jus ad bellum, and, 

similarly, that non-compliance with jus in bello did not necessarily affect the legality of the 
use of force.  

 Mr. Park said that he had no objection to the first new sentence proposed but 
questioned whether the somewhat vague explanation given in the second was needed in such 
an early part of the commentary. In its work on the topic, the Commission had never touched 
upon the question of jus ad bellum or on situations in which self-defence might be permitted 
under Chapter VII of the Charter of the United Nations. 

 Mr. Hmoud said that paragraph (4), as amended by the Special Rapporteur, was 
generally acceptable to him. However, in the second new sentence, the word “apply” should 
be replaced with “may apply”, since it was not always the case that jus in bello and jus ad 

bellum applied at the same time; for example, after the cessation of hostilities, jus ad bellum 

and issues of self-defence would no longer apply.  

 Mr. Forteau said that he was in favour of the proposed addition, as amended by Mr. 
Hmoud. The new text was necessary because, without it, readers might assume that there was 
no possibility of State responsibility for damage to the environment if the State’s action was 
consistent with jus in bello, whereas in fact the State could be held responsible if its action 
was in breach of jus ad bellum. Responding to Mr. Park, he pointed out that draft principle 9 
and draft principle 13 both dealt with situations involving possible violations of jus ad 

bellum. 

 Mr. Murase, expressing agreement with Mr. Forteau, said that the addition was 
necessary to make it clear that the selective application of jus in bello by States that had 
violated jus ad bellum was not possible. 

 Mr. Rajput said that, as he recalled, although Mr. Forteau and Mr. Murase had 
previously advocated the inclusion of jus ad bellum, several other members of the 
Commission had expressed reservations, while still others had remained silent, and the 
Drafting Committee had not considered the issue because it was clearly outside the scope of 
the topic. Draft principles 9 and 13 did not deal with the implications for State responsibility 
of situations where force was used illegally, in breach of jus ad bellum; rather, they dealt with 
situations of armed conflict where principles of international humanitarian law were violated, 
in breach of jus in bello. Thus, the new text would expand the scope of the topic far beyond 
what it had been understood to include throughout the discussions. He was therefore strongly 
opposed to the proposed addition, which might even be interpreted as implying that, in 
situations where force was used in breach of jus ad bellum, compliance with environmental 
law standards was unnecessary. 

 Mr. Park said he agreed that draft principles 9 and 13 addressed situations related to 
international humanitarian law, not jus ad bellum. Accordingly, he too was opposed to the 
proposed addition. 

 Mr. Vázquez-Bermúdez said that the addition proposed by the Special Rapporteur 
provided important clarification and did not expand the scope of the topic. 

 Sir Michael Wood said that he also supported the proposed addition. In his view, the 
new text would provide a useful introductory clarification, was very carefully drafted and did 
not carry the implications that Mr. Rajput perceived. He suggested that the words “at the 
same time” might be an improvement upon “simultaneously”, which was perhaps a little too 
precise, and that the word “generally” could be omitted, as it did not appear to serve any 
purpose.  

 Mr. Ouazzani Chahdi suggested that the explanation contained in the second 
sentence of the proposed addition might be better placed in a footnote.  
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 Mr. Grossman Guiloff said that the addition, with the modifications suggested by 
Mr. Hmoud and Sir Michael Wood, was relevant and necessary. The text did not have the 
implications mentioned by Mr. Rajput and the fact that some members of the Commission 
had remained silent on the issue previously did not mean that they were opposed to its 
inclusion. 

 The Chair, speaking as a member of the Commission, said that the insertion of the 
word “may”, as proposed by Mr. Hmoud, addressed precisely the issue raised by Mr. Rajput 
and Mr. Park, and that, on that basis, the Commission should proceed to adopt the paragraph.  

 Ms. Lehto (Special Rapporteur) said that, since jus ad bellum was relevant to the 
situations addressed in draft principles 9 and 13 and the draft principles applicable in 
situations of occupation that were contained in Part Four, a single sentence referring to it in 
the introductory commentary was not out of place. She agreed that, in the second new 
sentence, the insertion of the word “may” would be helpful and the words “at the same time” 
would be preferable to “simultaneously”. She was not in favour of deleting the word 
“generally”, as it created a link between the general case set forth in the first sentence and 
the special case set forth in the second. She did not think it would be wise to place the new 
text in a footnote, given the importance of the information. Furthermore, paragraph (4) was 
relatively short even with the additional text. 

 Paragraph (4), as amended, was adopted with a minor drafting change. 

  Paragraph (5) 

 Ms. Lehto (Special Rapporteur) proposed that the words “previous work on the” 
before “draft articles” near the end of the second sentence should be deleted. Footnote 2 had 
been updated to refer to the most recent edition of the book in question.  

 Paragraph (5), as amended, was adopted.  

  Commentary to the preamble 

  Paragraph (1)  

 Mr. Jalloh proposed that the words “consisting of seven paragraphs” should be added 
between commas after the words “The preamble” at the beginning of the second sentence.  

 Paragraph (1), as amended, was adopted.  

  Paragraph (2)  

 Ms. Lehto (Special Rapporteur) said that a minor editorial adjustment would be made 
to the way in which the United Nations Environment Assembly was referred to in the 
paragraph. 

 Paragraph (2) was adopted on that understanding.  

  Paragraph (3)  

 Ms. Lehto (Special Rapporteur) said that, in the third sentence, the word “two” before 
“other principles of the Rio Declaration” should be deleted. In the fourth sentence, the words 
“principle 10 concerns access to environmental information” should be added between the 
references to principle 2 and principle 23.  

 Paragraph (3), as amended, was adopted with a minor drafting change.  

  Paragraph (4) 

 Ms. Lehto (Special Rapporteur) said it had been argued that the statement, in the third 
sentence of paragraph (4), that “when a species becomes extinct, it cannot possibly be 
restored” might not be true, as cloning might offer a solution. She did not believe that cloning 
could provide an adequate response to the problem of species extinction. According to the 
Intergovernmental Science-Policy Platform on Biodiversity and Ecosystem Services, around 
1 million animal and plant species were threatened with extinction, many within decades. In 
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addition, paragraph (4) stated only that a species could not be restored once it had already 
become extinct; that was undeniable. Nonetheless, in an attempt to accommodate the concern 
expressed, she proposed that the word “possibly” should be deleted from the third sentence. 
She also proposed that a footnote referencing the relevant report of the Intergovernmental 
Panel on Climate Change and the report of the International Committee of the Red Cross 
entitled When Rain Turns to Dust should be added. Those references would strengthen the 
argument in the commentary and provide additional information for the reader. In the second 
sentence, the word “irreparable” should be replaced with “irreversible”; in the fourth 
sentence, the word “may” should be added before “have broader ramifications”.  

 Ms. Oral said that she supported the proposed changes to paragraph (4) and agreed 
that the Commission should not appear to be minimizing the threat of the extinction of 
species.  

 Paragraph (4), as amended, was adopted. 

  Paragraphs (5) to (7) 

 Paragraphs (5) to (7) were adopted.  

  Commentary to draft principle 1 (Scope)  

  Paragraph (1)  

 Ms. Lehto (Special Rapporteur) proposed that the word “defines” in the first sentence 
should be replaced with “describes” and that the word “subset” in the second sentence should 
be replaced with “special type”.  

 Paragraph (1), as amended, was adopted.  

  Paragraph (2)  

 Ms. Lehto (Special Rapporteur) proposed that the words “in these draft principles” 
should be added after “No distinction is generally made” in the last sentence. 

 Ms. Galvão Teles said that there had been a long discussion in the Drafting 
Committee on whether “armed conflict” should be in the singular or the plural in the draft 
principle. As it had ultimately been decided to refer to “an armed conflict” in the singular, 
that should also be reflected in the second sentence of paragraph (2), where the term was 
currently in the plural. That change should be made systematically throughout the text.  

 Paragraph (2), as amended, was adopted on that understanding. 

  Paragraph (3) 

 Ms. Lehto (Special Rapporteur) proposed that the word “to” should be added before 
“parties” and again before “other relevant actors” in the first sentence, and that the word 
“generally” should be deleted from the second sentence.  

 Mr. Jalloh asked whether, at the end of the first sentence, the words “business 
enterprises and” could be added before “civil society organizations”, given that draft 
principles 10 and 11 specifically addressed due diligence by business enterprises and liability 
of business enterprises, respectively.  

 Sir Michael Wood said that the question was whether draft principles 10 and 11 
addressed business enterprises directly or addressed States in relation to business enterprises. 
If it was the latter, it might be better not to make the proposed addition.  

 Mr. Jalloh said that, as currently formulated, the first sentence of paragraph (3) stated 
that several draft principles were addressed to other relevant actors, which in his view would 
include business enterprises as well as civil society.  

 Mr. Murphy said that the answer depended on what was meant by “are addressed 
to”. His understanding was that the Commission was directly addressing States, international 
organizations and parties to an armed conflict, but was not directly addressing other actors. 
Rather, it was calling on States and international organizations to take measures in relation 
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to other actors. It might therefore be best to end the sentence after “including non-State armed 
groups”. 

 Ms. Lehto (Special Rapporteur) said it was possible that the broader term “other 
relevant actors” could include business enterprises. However, if a reference to business 
enterprises was added, the reader would immediately take it to form a link with draft 
principles 10 and 11, which would be a misunderstanding. She did not agree that the draft 
principles were not directly addressed to other relevant actors; that was the case, for instance, 
in the references to human displacement, post-conflict environmental assessments and 
remediation. One obvious actor within the category of “other relevant actors” would be civil 
society organizations. She would therefore be in favour of adopting paragraph (3) with the 
minor amendments she had proposed so as not to complicate the issue. 

 Paragraph (3), as amended, was adopted. 

  Commentary to draft principle 2 (Purpose) 

  Paragraphs (1) and (2) 

 Paragraphs (1) and (2) were adopted. 

  Paragraph (3) 

 Ms. Lehto (Special Rapporteur) said it had been suggested that the last sentence 
should be more focused on the measures to be taken. Given that the words that followed 
“inter alia” had been taken from the definition of “damage” in the Commission’s principles 
on the allocation of loss in the case of transboundary harm arising out of hazardous activities, 
she would be reluctant to change that part of the text. However, in order to address the 
concern that had been raised, she proposed that the words “taking into account” should be 
added after “inter alia”, to make the text somewhat clearer.  

 Paragraph (3), as amended, was adopted.  

  Commentary to draft principle 3 (Measures to enhance the protection of the environment) 

  Paragraph (1) 

 Paragraph (1) was adopted.  

  Paragraph (2) 

 Mr. Park proposed that, at the end of the last sentence, the words “and may evolve 
over time”, which had not appeared in the text adopted on first reading, should be deleted. In 
his view, that formulation might give the impression that the Commission was opening the 
door to an evolving interpretation of treaty obligations.  

 Sir Michael Wood said that, in order to address that concern, perhaps the words “may 
evolve over time” could be replaced with “may change over time”.  

 Paragraph (2), as amended, was adopted.  

  Paragraphs (3) to (6)  

 Paragraphs (3) to (6) were adopted. 

  Paragraph (7) 

 Mr. Forteau said that it was necessary to add some clarity to the reference to the 
obligation to conduct a weapons review set out in article 36 of Protocol I Additional to the 
Geneva Conventions of 1949 by quoting that provision exactly; moreover, the references in 
paragraphs (7) and (8) should be aligned. As currently drafted, the reference in the second 
sentence of paragraph (8) to “any other rule of international law” was misleading, given that, 
without the qualifier “applicable” that appeared in article 36, it suggested an expansion of the 
scope to all rules of international law.  

https://legal.un.org/docs/?path=../ilc/texts/instruments/english/commentaries/9_10_2006.pdf&lang=EF
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 Mr. Jalloh said that paragraph (7) established the context for the related paragraphs 
(8) and (9). Therefore, if the reference to article 36 was expressed clearly in paragraph (7), it 
would not be necessary to make any further changes to the references in the following 
paragraphs. 

 Sir Michael Wood said that article 36 of Protocol I referred to “any other rule of 
international law applicable to the High Contracting Party”. Perhaps a formulation along the 
lines of “any other rule of international law applicable to the State concerned” could be used 
at the end of the second sentence of paragraph (7). 

 Mr. Murphy proposed that the end of the second sentence of paragraph (7) should 
read, quoting directly from article 36, “prohibited by Additional Protocol I or by ‘any other 
rule of international law applicable’ to the State party”. The language in quotation marks 
could be used again in paragraph (8), thus addressing Mr. Forteau’s concern with respect to 
the absence of the word “applicable”. 

 Ms. Lehto (Special Rapporteur) said that she was agreeable to Mr. Murphy’s 
proposal. 

 Paragraph (7), as amended, was adopted. 

  Paragraph (8) 

 Ms. Lehto (Special Rapporteur) proposed that the words “may go beyond” should be 
replaced with “goes beyond” in the second sentence and that the words “will include” should 
be changed to “also includes” in the last sentence.  

 The Chair said that, in addition to the amendments proposed by the Special 
Rapporteur, the word “applicable” would be added after the words “any other rule of 
international law” inside the quotation marks to align the text with paragraph (7).  

 Paragraph (8), as amended, was adopted. 

  Paragraph (9) 

 Ms. Lehto (Special Rapporteur) said that, for the sake of clarity, in the last sentence 
of paragraph (9), the formulation “with regard to both international and non-international 
armed conflicts” should be inserted between commas after the word “Furthermore”. 

 Mr. Murphy said that the end of the sentence should read “when engaging in a 
weapons review”. 

 Paragraph (9), as amended, was adopted. 

  Paragraph (10) 

 Ms. Lehto (Special Rapporteur) said that in the first sentence of paragraph (10), the 
word “allegedly” should be replaced with the formulation “that may have been”. 

 Paragraph (10), as amended, was adopted with minor editorial changes. 

  Paragraph (11) 

 Mr. Park said that the second sentence of paragraph (2) of the commentary to draft 
principle 3 adopted on first reading read: “This paragraph is therefore less prescriptive than 
paragraph 1 and the word ‘should’ is used to reflect this difference.” It was a useful 
formulation and should be added at the end of paragraph (11) of the commentary at hand. 

 Ms. Lehto (Special Rapporteur) said that the sentence referred to by Mr. Park had 
been removed because explaining the use of the word “should” in one particular draft 
principle but not in other draft principles did not seem appropriate. 

 Paragraph (11) was adopted. 
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  Paragraph (12) 

 Ms. Lehto (Special Rapporteur) said that, in the second sentence of paragraph (12), 
the formulation “certain provisions applicable to international armed conflicts, which have 
not become customary” should be redrafted to read “certain treaty provisions or rules of 
customary international law applicable to international armed conflicts”. 

 Paragraph (12), as amended, was adopted. 

  Paragraph (13) 

 Paragraph (13) was adopted. 

  Commentary to draft principle 4 (Designation of protected zones) 

  Paragraph (1) 

 Paragraph (1) was adopted. 

  Paragraph (2) 

 Ms. Lehto (Special Rapporteur) said that in the first sentence of paragraph (2), the 
words “this draft principle” should be changed to “draft principle 4”. In the second sentence, 
the words “or through” should be inserted before the word “reciprocal”. In the third sentence, 
the words “reference to the” should be deleted. 

 Paragraph (2), as amended, was adopted. 

  Paragraph (3) 

 Ms. Lehto (Special Rapporteur) said that in the first sentence of paragraph (3), the 
words “physical areas” should be replaced with the words “geographic areas”. 

 Paragraph (3), as amended, was adopted. 

  Paragraph (4) 

 Ms. Lehto (Special Rapporteur) said that in the first sentence of paragraph (4), which 
referred to suggestions made at the time of the drafting of the Protocols Additional to the 
Geneva Conventions, the word “major” in the phrase “major ecological importance” should 
be deleted as a possible source of confusion, given that such a qualifier did not appear in the 
draft principle. 

 Paragraph (4), as amended, was adopted. 

  Paragraph (5) 

 Ms. Lehto (Special Rapporteur) said that, for the sake of clarity, at the end of the 
penultimate sentence of paragraph (5), the formulation “by the World Heritage Committee” 
should be repositioned after the word “included”. In the last sentence, the phrase “the World 
Heritage Convention and the Ramsar Convention” should be inserted before the word “lists”. 

 Paragraph (5), as amended, was adopted. 

  Paragraph (6) 

 Ms. Lehto (Special Rapporteur) said that in the second sentence of paragraph (6), the 
words “beyond existing standards” should be inserted after the word “threshold”. 

 Paragraph (6), as amended, was adopted. 

  Paragraphs (7) and (8) 

 Paragraphs (7) and (8) were adopted with minor editorial changes. 
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  Paragraph (9) 

 Paragraph (9) was adopted. 

  Paragraph (10) 

 Paragraph (10) was adopted with minor editorial changes. 

  Paragraph (11) 

 Ms. Lehto (Special Rapporteur) said that the first sentence of paragraph (11) should 
be deleted, given that the point being made had already been addressed in earlier paragraphs 
of the commentaries. 

 Paragraph (11), as amended, was adopted. 

  Paragraph (12) 

 The Chair, speaking as a member of the Commission, said that the third and fourth 
sentences of paragraph (12) should be combined into a single sentence. Accordingly, the 
word “Finally” should be deleted from the fourth sentence. 

 Paragraph (12), as amended, was adopted. 

  Commentary to draft principle 5 (Protection of the environment of indigenous peoples) 

  Paragraph (1) 

 Ms. Lehto (Special Rapporteur) said that a mention of “peoples” should be added to 
the second sentence of paragraph (1), which would refer to “the crucial role that these 
peoples, lands and territories play in the conservation of biological diversity”. For the sake 
of clarity, at the end of the first sentence of footnote 58, the words “marine biodiversity 
excluded” should be added in parentheses after the word “biodiversity”. 

 Sir Michael Wood said that in the second sentence of paragraph (1), the word “that” 
should be inserted after the word “role”. In footnote 58, the addition of the formulation that 
the Special Rapporteur had proposed might be taken to mean that the Commission was not 
concerned about marine biodiversity. Instead, it would be sufficient to refer to “global land 
biodiversity” rather than “global biodiversity” in general. 

 Paragraph (1), as amended, was adopted. 

  Paragraph (2) 

 Ms. Lehto (Special Rapporteur) said that in the first sentence of paragraph (2), the 
word “including” should be replaced with a colon, and the formulation “non-State armed 
groups” should be replaced with “other relevant actors”. In the second sentence, the 
formulation “in administering territory” should be redrafted to read “when administering 
territory”. In the fourth sentence, the word “unclear” should be replaced with the word 
“debated”, and the formulation “somewhat more established” should be replaced with “well 
established”. 

 Mr. Murphy said that in the second sentence, the formulation “The personal scope” 
should be replaced with “This scope”. 

 Mr. Park proposed that the formulation “The personal scope” should be replaced 
with “The scope ratione personae”. 

 Sir Michael Wood said that the second sentence would be clearer if the words “The 
personal scope of” were simply deleted. 

 Paragraph (2), as amended, was adopted. 

  Paragraph (3) 

 Ms. Lehto (Special Rapporteur) said that in the third sentence of paragraph (3), the 
formulation “In the light of” should be amended to read “In light of”, and the words “consults 
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and cooperates” should be replaced with the formulation “respects this relationship and in 
consultation and cooperation”. In the same sentence, the formulation “respecting their 
relationship and through their own leadership and representative structures” should be 
redrafted to read “in particular through their own leadership and representative institutions”. 

 Paragraph (3), as amended, was adopted. 

  Paragraph (4) 

 Paragraph (4) was adopted with minor editorial changes. 

  Paragraph (5) 

 Ms. Lehto (Special Rapporteur) said that in the first sentence of paragraph (5), the 
words “in particular” should be deleted. 

 Paragraph (5), as amended, was adopted with minor editorial changes. 

  Paragraph (6) 

 Ms. Lehto (Special Rapporteur) said that in the first sentence of paragraph (6), the 
words “may be” should be replaced with the word “are”. In the second sentence, the 
formulation “lands or territories” should be amended to read “lands and territories”, and the 
words “protective status” should be replaced with the words “protected status”. 

 Paragraph (6), as amended, was adopted. 

  Paragraph (7) 

 Ms. Lehto (Special Rapporteur) said that in the first sentence of paragraph (7), the 
words “lands and” should be inserted before the word “territories”, with the grammar in the 
remainder of the sentence adjusted accordingly. At the beginning of the fourth sentence, the 
formulation “This provision expects” should be amended to read “Under this provision”, and 
the words “are expected to” should be inserted after the word “actors”. At the end of the same 
sentence, the formulation “a particular environment” should be amended to read “the 
indigenous people and environment at issue”. 

 Mr. Nguyen said that at the end of the second sentence, the words “and territories” 
should be added after the words “ancestral lands”. 

 Paragraph (7), as amended, was adopted. 

  Paragraph (8) 

 Ms. Lehto (Special Rapporteur) said that in the first sentence of paragraph (8), the 
words “For example” should be replaced with the phrase “According to the United Nations 
Declaration on the Rights of Indigenous Peoples”. 

 Paragraph (8), as amended, was adopted. 

  Paragraph (9) 

 Paragraph (9) was adopted. 

  Paragraph (10) 

 Ms. Lehto (Special Rapporteur) said that in the first sentence of paragraph (10), the 
phrase “In such instance” should be replaced with the words “In such a case”. 

 Paragraph (10), as amended, was adopted. 

  Paragraph (11) 

 Paragraph (11) was adopted. 
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  Commentary to draft principle 6 (Agreements concerning the presence of military forces) 

  Paragraph (1) 

 Paragraph (1) was adopted. 

  Paragraph (2) 

 Ms. Lehto (Special Rapporteur) said that the phrase “in relation to armed conflict” at 
the end of the first sentence should be deleted. In the final sentence, the word “provision” 
should be replaced with the word “principle”. 

 Mr. Murphy asked whether it was necessary to delete the phrase “in relation to armed 
conflict”. 

 Ms. Lehto (Special Rapporteur) said that the proposed deletion would be consistent 
with the changes that had been made to the text of the draft principle, which had originally 
referred to agreements concerning the presence of military forces in relation to armed 
conflict. In the light of comments made by States to the effect that hardly any such agreements 
existed, the phrase “in relation to armed conflict” had been moved, so that the relevant part 
of the first sentence of draft principle 6 read “provisions on environmental protection in 
relation to armed conflict in agreements concerning the presence of military forces”. 

 Paragraph (2), as amended, was adopted. 

  Paragraph (3) 

 Ms. Lehto (Special Rapporteur) said that some States had remarked that the examples 
given in the latter half of the paragraph were not directly related to armed conflict. She 
therefore proposed that the phrase “Relevant treaty practice includes also”, in the fourth 
sentence, should be amended to read “Relevant treaty practice not directly related to armed 
conflicts includes”. 

 Paragraph (3), as amended, was adopted with a minor drafting change. 

  Paragraph (4) 

 Paragraph (4) was adopted. 

  Paragraph (5) 

 Ms. Lehto (Special Rapporteur) proposed that, in the second sentence, the phrase “at 
risk of being affected” should be amended to read “at risk of being adversely affected”. 

 Paragraph (5), as amended, was adopted. 

  Commentary to draft principle 7 (Peace operations) 

  Paragraph (1) 

 Paragraph (1) was adopted. 

  Paragraph (2) 

 Ms. Lehto (Special Rapporteur) said that she wished to propose several amendments 
to the wording of paragraph (2). In the first sentence, the word “established” should be 
inserted before the phrase “in relation to armed conflicts”, within the quotation marks. In the 
second sentence, the phrase “They make clear the connection” should be amended to read 
“They make clear the need for a connection”. In the third sentence, the term “such operations” 
should be replaced with the term “peace operations”. In the penultimate sentence, the phrase 
“are not only deployed in armed conflicts but are also party to the conflict” should be 
amended to read “are deployed in armed conflicts and are also party to the conflict”. 

 Mr. Murphy said that the term “the draft principle” in the first sentence should be 
replaced with the term “draft principle 7”, for ease of reference. With regard to the 
penultimate sentence, the idea that “peace operations” could be “party to the conflict” made 
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little sense. He proposed that the phrase in question should be amended to read “are deployed 
in armed conflicts by a party to the conflict”. 

 Sir Michael Wood said that a peace operation deployed, for example, by the United 
Nations must be distinguished from the deployment of a military force by the United Nations, 
whereby the United Nations became a party to the conflict. That point was not clearly 
expressed in the paragraph and was further obfuscated by the Special Rapporteur’s proposed 
amendments to the penultimate sentence. Clearer wording was needed. 

 Ms. Lehto (Special Rapporteur) said she recognized that the final part of the 
paragraph would benefit from redrafting. She proposed that consideration of the paragraph 
should be deferred so that she could reformulate it. 

 Paragraph (2) was left in abeyance. 

  Paragraph (3) 

 Ms. Lehto (Special Rapporteur) proposed that the words “For example” should be 
deleted from the final sentence of the paragraph. 

 Paragraph (3), as amended, was adopted. 

  Paragraph (4) 

 Ms. Lehto (Special Rapporteur) proposed that the words “would be” in the third 
sentence should be replaced with the words “could be” and that the words “may differ in 
relation to” in the fourth sentence should be replaced with the words “may differ depending 
on”. 

 Paragraph (4), as amended, was adopted with a minor drafting change. 

  Paragraph (5) 

 Ms. Lehto (Special Rapporteur) proposed that, in the first sentence, the words “on the 
part of” should be replaced with the word “by”. 

 Mr. Murphy said that it was unclear what was meant by the term “stronger 
recognition”, since no clear comparison was being made. He proposed that the word 
“stronger” should be replaced with the word “well-established”. 

 Ms. Lehto (Special Rapporteur) proposed the word “increasing” as an alternative to 
the word “stronger”. 

 Sir Michael Wood said that it was important to indicate that the level of recognition 
had increased over the years. He proposed the adjective “enhanced”. 

 Paragraph (5), as amended by the Special Rapporteur and Sir Michael Wood, was 

adopted. 

  Paragraph (6) 

 Ms. Lehto (Special Rapporteur) proposed that paragraph (6) should be moved and 
placed between the current paragraphs (1) and (2). The numbering of the paragraphs of the 
commentary would be amended accordingly in the final version of the report. 

 Paragraph (6) was adopted on that understanding. 

  Paragraph (7) 

 Paragraph (7) was adopted. 

  Commentary to draft principle 8 (Human displacement) 

  Paragraph (1) 

 Paragraph (1) was adopted. 
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  Paragraph (2) 

 Paragraph (2) was adopted with a minor editorial change. 

  Paragraphs (3) to (5) 

 Paragraphs (3) to (5) were adopted. 

  Paragraph (6) 

 Paragraph (6) was adopted with a minor drafting change. 

  Paragraph (7) 

 Ms. Lehto (Special Rapporteur) proposed that, in the first sentence, the phrase “which 
may exercise de facto control over territories through which displaced people transit” should 
be amended to read “which may exercise de facto control over territories in which displaced 
persons are located or through which they transit”. 

 Paragraph (7), as amended, was adopted with a minor editorial change. 

  Paragraphs (8) to (10) 

 Paragraphs (8) to (10) were adopted with minor editorial changes. 

  Paragraph (11) 

 Ms. Lehto (Special Rapporteur) said that, in the second sentence, the words “and 
rarely given” should be replaced with the words “but are rarely given” and that, in the third 
sentence, the word “thus” should be inserted before the word “includes”. 

 Paragraph (11), as amended, was adopted with a minor editorial change. 

  Paragraph (12) 

 Ms. Lehto (Special Rapporteur) said that the words “as well as” should be replaced 
with the word “including”, to avoid implying that “situations of occupation” could be 
considered to be something other than armed conflicts. 

 Paragraph (12), as amended, was adopted. 

  Commentary to draft principle 9 (State responsibility) 

  Paragraph (1) 

 Ms. Lehto (Special Rapporteur) proposed that, in the second sentence, the word 
“restates” should be replaced with the words “is based on”; in the third sentence, the word 
“furthermore”, between the words “paragraph” and “reaffirms”, should be deleted; and, also 
in the third sentence, the words “as well as to” should be replaced with the words “that cause”. 

 Mr. Park said that, in the light of the views expressed by States in relation to the draft 
principle, a reference to the responsibility of international organizations should be inserted 
in the paragraph. He proposed that the first sentence should be amended to read: “Draft 
principle 9 concerns mainly the international responsibility of States and international 
organizations for damage caused to the environment in relation to armed conflicts.” 

 Ms. Lehto (Special Rapporteur), supported by Mr. Jalloh and Ms. Oral, said that the 
substantive part of draft principle 9 concerned the international responsibility of States. That 
part was followed by a number of “without prejudice” clauses, including a clause that 
addressed international organizations. She wondered whether Mr. Park’s concern would be 
met if the first sentence was amended to read: “The focus of draft principle 9 is on the 
international responsibility of States for damage caused to the environment in relation to 
armed conflicts.” 

 Mr. Park said that the first sentence of paragraph (1) should serve as a general 
introduction to the whole draft principle. 
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 Sir Michael Wood said that Mr. Park’s concern might be met by the reformulation 
of the first sentence in general terms, to read: “Draft principle 9 concerns international 
responsibility for damage caused to the environment in relation to armed conflicts.” 

 Mr. Murphy, supported by Sir Michael Wood and Mr. Vázquez-Bermúdez, 
proposed that the word “concerns” should be replaced with the words “focuses on”. 

 Paragraph (1), as amended by the Special Rapporteur and Mr. Murphy, was adopted. 

  Paragraph (2) 

 Ms. Lehto (Special Rapporteur) proposed that the words “shall be applied” in the 
second sentence should be replaced with the words “is to be applied”. 

 Paragraph (2), as amended, was adopted. 

  Paragraph (3) 

 Ms. Lehto (Special Rapporteur) said that, in the second sentence, the phrase “the law 
of the use of force (jus ad bellum)” should be deleted. The phrase should instead be placed 
in the first clause of that sentence, which would read “First, the act or omission in question 
violates the law on the use of force (jus ad bellum) or one or more of the substantive rules of 
the law of armed conflict providing protection to the environment”. References to recent 
jurisprudence of the International Court of Justice had been added to the footnotes to the 
paragraph. 

 The Chair said that the Commission would resume its consideration of paragraph (3) 
at the following meeting. 

The meeting rose at 1 p.m. 


