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The meeting was called to order at 10.05 a.m. 

  Statement by the Under-Secretary-General for Legal Affairs and United Nations 

Legal Counsel 

 Mr. de Serpa Soares (United Nations Legal Counsel) said that, for 75 years, the 
Commission had played a pivotal role in the codification and progressive development of 
international law. Unfortunately, the Commission’s seventy-fifth session was taking place 
during challenging times for the United Nations. The liquidity crisis at the Organization had 
resulted in a reduction in the meeting time afforded for the session from 12 to 10 weeks. The 
Commission and its secretariat were to be commended for the positive and determined spirit 
with which the session had been planned and was progressing in spite of that challenge. His 
oral report would focus on the activities of the Office of Legal Affairs. The full written report 
would be posted online. 

 Regarding the work of the Codification Division, which continued to be a silent force 
behind the Commission and the Sixth Committee of the General Assembly, the 
Sixth Committee had resumed its session in April 2023 and April 2024, in the context of the 
seventy-seventh and seventy-eighth sessions of the General Assembly, respectively, to 
exchange substantive views on the item “Crimes against humanity”, including all aspects of 
the draft articles on prevention and punishment of crimes against humanity proposed by the 
Commission, and to consider further the Commission’s recommendation for the elaboration 
of a convention on the basis of those draft articles. Delegations to the Committee had held a 
rich and substantive debate during the two resumed sessions and would continue the 
discussion in that regard at the seventy-ninth session of the General Assembly. At its 
seventy-eighth session, the General Assembly had adopted 17 resolutions and 12 decisions 
upon the Committee’s recommendation. In its resolution 78/108, it took note of the 
Commission’s decision to include the topic “Non-legally binding international agreements” 
in its programme of work and, in resolution 78/109, it welcomed the conclusion of the 
Commission’s work on the topic “Peremptory norms of general international law 
(jus cogens)”, taking took note of the draft conclusions on identification and legal 
consequences of peremptory norms of general international law (jus cogens) and the annex 
and commentaries thereto. It also took note of the range of comments and observations on 
the draft conclusions and the annex and commentaries thereto, whether submitted in writing 
by Governments or expressed in debates of the Sixth Committee, including those made at the 
seventy-seventh session of the General Assembly. The Sixth Committee had also considered 
the agenda items “Responsibility of international organizations”, “Expulsion of aliens” and 
“Protection of persons in the event of disasters”, on the basis of the articles completed by the 
Commission between 2011 and 2019. Regarding the item “Protection of persons in the event 
of disasters”, a working group of the Committee had been established at the seventy-seventh 
session of the General Assembly to examine the draft articles adopted by the Commission in 
2016 and further consider the Commission’s recommendation for the elaboration of a 
convention on the basis of those draft articles. It was expected that the Committee would seek 
to take a decision on the matter at its forthcoming session in October 2024. 

 The Codification Division continued to administer the United Nations Programme of 
Assistance in the Teaching, Study, Dissemination and Wider Appreciation of International 
Law, which remained a priority for Member States and the United Nations. The activities of 
the Programme continued to include the organization and facilitation of high-quality training 
programmes in international law, including the International Law Fellowship Programme in 
The Hague and three regional courses on international law for Africa, Asia and the Pacific, 
and Latin America and the Caribbean. The United Nations Audiovisual Library of 
International Law, an online training resource available worldwide free of charge, was 
another component of the Programme of Assistance. He was grateful to members – past and 
present – who had made significant contributions to it by recording lectures, drafting 
introductory notes to legal instruments and assisting in the development of its research 
library. 

 The Office of the Legal Counsel continued to provide advice on a number of issues 
arising out of the Russian military offensive in Ukraine. Of particular note were questions 
related to terminology. The Office was guided in that regard by the principal organs of the 
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United Nations. In its resolution 78/221 of 19 December 2023 entitled “Situation of human 
rights in the temporarily occupied territories of Ukraine, including the Autonomous Republic 
of Crimea and the city of Sevastopol”, the General Assembly referred to the “temporarily 
controlled or occupied territories of Ukraine”, condemned “the ongoing temporary control or 
occupation by the Russian Federation of part of the territory of Ukraine, including the 
Autonomous Republic of Crimea and the city of Sevastopol …, and certain areas of the 
Kherson, Zaporizhzhia, Donetsk and Luhansk regions” and called for “bodies of the Russian 
Federation and their representatives in the temporarily occupied territories of Ukraine” to be 
referred to as “occupying authorities of the Russian Federation”. The Office had been 
monitoring recent proposals concerning the seizure of Russian assets and/or their proceeds 
for the reconstruction and provision of humanitarian and military assistance to Ukraine. Some 
of those proposals had drawn on the work of the Commission on the topic “Jurisdictional 
immunities of States and their property”, as further developed in the 2004 United Nations 
Convention on Jurisdictional Immunities of States and Their Property, and its work on the 
responsibility of States for internationally wrongful acts, including to seek guidance in 
defining which States could be considered “injured” States and whether countermeasures, as 
a circumstance precluding wrongfulness, could be taken by States other than the injured State 
in response to a breach of a peremptory norm of international law such as that said to be 
involved in the Russian military offensive in Ukraine. Additionally, the work of the 
Commission on the topic “Identification of customary international law” had provided 
guidance in assessing relevant State practice in that regard. 

 Since 7 October 2023, the Office of the Legal Counsel had been providing legal advice 
on several matters arising out of the conflict in Gaza. The questions had ranged widely, 
spanning the status of the State of Palestine, international humanitarian law, the provision of 
humanitarian assistance and the inviolability of United Nations premises in times of armed 
conflict. Much of the advice provided had addressed the legal implications of possible public 
statements by senior United Nations officials on those matters. For more than 50 years, the 
position of the Office had consistently been that the principle of the inviolability of 
United Nations premises applied both in times of war and in times of peace, given that there 
were no stated qualifications to, or limitations on, the inviolability of premises in the 
Convention on the Privileges and Immunities of the United Nations. There was no reference 
in that Convention to situations of armed conflict, civil unrest or other emergency situations 
as constituting possible limitations on such inviolability. In the Office’s analysis, no elements 
of practice or opinio juris supported the idea that the inviolability of the United Nations 
ceased in times of armed conflict. A review of the practice of the General Assembly and the 
Security Council indicated that the intergovernmental organs of the United Nations shared 
that view. In that regard, it was helpful to bear in mind that the rules and practice in relation 
to the inviolability of the diplomatic premises of States also confirmed that inviolability 
applied in situations of armed conflict, whether non-international or international, and 
applied as much to damaging premises as it did to entering them or otherwise physically 
penetrating them. 

 Regarding the Office’s work on privileges and immunities, there was a tendency 
among Governments to use the negotiation of host country agreements as opportunities to 
depart from their obligations as parties to the Convention on the Privileges and Immunities 
of the United Nations (“the General Convention”). Governments continued to introduce 
limitations with respect to the immunities to be accorded to officials who were nationals or 
permanent residents of the host country. Governments also sought to apply the rules 
established for diplomatic and consular relations to the United Nations, such as the rules with 
respect to taxation and social security, without due regard to the separate legal framework 
established for the United Nations. The United Nations also continued to face challenges with 
respect to its immunity in relation to labour disputes. It remained essential for the legal 
framework set out in the General Convention regarding the appropriate settlement of 
disputes, including labour-related disputes between the United Nations and private parties, 
to be maintained and for the Organization’s fundamental immunity from legal process not to 
be eroded in any manner. 

 There had been a number of significant developments before the International Court 
of Justice, which remained busy with a full docket. There were currently 127 Member States 
from all regional groups of the United Nations involved in proceedings before the Court, a 
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situation that could be partly attributed to the unprecedented number of written and oral 
submissions that the Court had received in its pending advisory proceedings. The Court had 
received 57 written statements from States and international organizations in the advisory 
proceedings concerning Legal Consequences arising from the Policies and Practices of 
Israel in the Occupied Palestinian Territory, including East Jerusalem, while 53 States and 
international organizations had presented oral statements during the hearings held from 19 to 
26 February 2024. The case was now under deliberation. The Court had also received 
91 written statements from States and international organizations in the advisory proceedings 
concerning Obligations of States in respect of Climate Change. The date of 24 June 2024 had 
been set by the Court as the deadline by which States and organizations having presented 
written statements could submit comments on other written statements. 

 The Office of the Legal Counsel was following closely the Commission’s work on the 
topic “Settlement of disputes to which international organizations are parties”. The Office 
advised on the settlement of disputes arising out of contracts or other disputes of a private 
law character, in accordance with the obligation of the United Nations under section 29 (a) 
of the General Convention. When such disputes could not be settled amicably, the parties 
resorted to arbitration under the Arbitration Rules of the United Nations Commission on 
International Trade Law (UNCITRAL). Since the mid-1990s, there had been an upward trend 
in the arbitration of disputes between the United Nations and private parties arising out of a 
wide range of contracts. Such matters were handled by the General Legal Division. 

 In response to the questionnaire distributed by the Special Rapporteur on that topic, 
the Office of the Legal Counsel had shared information on the Organization’s legal position 
and practice with respect to the implementation of section 29 of the General Convention. Its 
responses set out the established practice of the United Nations with respect to disputes 
concerning the Organization, including those arising at Headquarters, in the context of 
peacekeeping missions, and separately administered funds and programmes to the extent that 
such disputes were referred to the Office. While the Organization’s practice was constantly 
evolving, it was of crucial importance for the United Nations that its immunity from any legal 
process, which was established unequivocally in the General Convention and the legal 
principle underpinning section 29, should be fully reaffirmed.  

 In response to a request for information from the General Assembly, the Office of the 
Legal Counsel had developed two initiatives to improve measures for the prevention and 
resolution of disputes involving “non-staff personnel”, including consultants, individual 
contractors and United Nations volunteers. The first initiative was the development of a new 
arbitration procedure for United Nations consultants and individual contractors. The General 
Legal Division was currently revising the existing dispute settlement provisions contained in 
the standard contract for consultants and individual contractors to provide for a strengthened 
informal amicable settlement phase and an expedited and simplified arbitration procedure 
based on the recently promulgated UNCITRAL Expedited Arbitration Rules. The second 
initiative was an arrangement with a neutral entity to provide arbitrator appointment, registry 
and administrative support and services in arbitration proceedings involving non-staff 
personnel. To that end, the Office had established a framework of understanding with the 
Permanent Court of Arbitration to provide support at an all-inclusive reduced fee, together 
with a commitment to appoint arbitrators who would be willing to act on a pro-bono basis or 
at significantly reduced fees. 

 UNCITRAL had finalized six legislative texts during its annual session in 2023. It had 
tasked its Working Group III with a broad mandate to reform investor-State dispute 
settlement in three stages. The Working Group was currently at the stage of submitting 
individual reform elements to UNCITRAL for its adoption, with a view to their inclusion in 
a multilateral framework convention. At its latest session, UNCITRAL had adopted the first 
four reform elements, two of which concerned the use of mediation for resolving investment 
disputes. The Model Provisions on Mediation for International Investment Disputes 
contained a set of treaty provisions on mediation for inclusion into past and future investment 
agreements, which provided States and investors with a firm legal basis to use mediation as 
an appropriate alternative, and the Guidelines on Mediation for International Investment 
Disputes explained the benefits of mediation and how it could be used to resolve investment 
disputes. Considering that mediation was being underutilized for investor-State dispute 
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settlement, both texts aimed to promote its use as a credible alternative dispute resolution 
mechanism and ultimately to facilitate the amicable settlement of investment disputes. 

 Two more reform elements had been adopted at the same session: the Code of Conduct 
for Arbitrators in International Investment Dispute Resolution and the Code of Conduct for 
Judges in International Investment Dispute Resolution, each with a commentary. The codes 
set out the key obligations of adjudicators involved in investor-State dispute settlement, 
including candidates and former adjudicators, reinforcing their duty of independence and 
impartiality, expanding disclosure requirements and introducing rules on so-called 
“double-hatting”, where an adjudicator functioned as a counsel in another proceeding 
involving similar legal issues, which had been considered problematic in the context of 
investment arbitration. The Code of Conduct for Judges would eventually apply to those 
appointed to serve in a standing mechanism for resolving investment disputes, which was 
another reform element under development. It was expected that, at its fifty-seventh session, 
the Commission would adopt further reform elements and would deliberate on the adoption 
of the statute of an advisory centre to assist and represent States involved in investor-State 
disputes, following the pattern of the Advisory Centre on World Trade Organization Law 
established to assist States involved in trade disputes. While the context of investment 
disputes differed largely from that of trade disputes, assistance to States or even 
representation should allow for the alleviation of the important costs involved in investment 
cases and restore the balance in favour of impecunious States. The Commission would also 
deliberate on a toolkit on dispute prevention and mitigation of international investment 
disputes. 

 In the area of dispute settlement, UNCITRAL had adopted a guidance text on early 
dismissal and preliminary determination for inclusion in the Notes on Organizing Arbitral 
Proceedings. The guidance was intended to assist arbitration practitioners and users to 
understand the discretionary power of the arbitral tribunal under the UNCITRAL Arbitration 
Rules and other arbitration rules and outlined the arbitral tribunal’s ability to dismiss a claim 
or defence on the ground that it was manifestly without merit or that the tribunal manifestly 
lacked jurisdiction, or to make a preliminary determination to that effect.  

 In respect of the topic on climate change mitigation, adaptation and resilience, 
UNCITRAL had organized the Colloquium on Climate Change and the Law of International 
Trade to consider areas in which international trade law could effectively support the 
achievement of climate action goals set by the international community, the scope and value 
of legal harmonization in those areas and the need for international guidance for legislators, 
policymakers, courts and dispute resolution bodies. With regard to next steps, UNCITRAL 
had requested its secretariat to consult with all States Members of the United Nations, 
particularly developing countries, with a view to developing a more detailed study on the 
aspects of international trade law related to voluntary carbon credits, in accordance with its 
mandate and in cooperation with the United Nations Framework Convention on Climate 
Change, the International Institute for the Unification of Private Law, the Hague Conference 
on Private International Law and other organizations with relevant expertise. A detailed 
study, including contributions by numerous member States, would be presented at its 
fifty-seventh session. 

 UNCITRAL had also requested its secretariat to continue to implement a stocktaking 
project with regard to developments in dispute resolution in the digital economy and to put 
forward proposals for possible legislative work with a focus on the topics of the recognition 
and enforcement of electronic awards and electronic notices of arbitration and their service, 
as well as to report on further progress made overall. It was expected that during its 
fifty-seventh session, the Commission would give a mandate to its Working Group II to start 
exploring ways in which the arbitration community could be encouraged to embrace 
electronic communications while safeguarding the enforceability of arbitral awards. He was 
proud of the engagement of States and other stakeholders in the promotion and 
implementation of UNCITRAL texts, through partnerships and the flagship UNCITRAL 
days in Asia and the Pacific, Latin America and the Caribbean and now also Africa, and he 
eagerly awaited the launch of the UNCITRAL days for the Arab region announced for the 
second half of 2024. 
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 Regarding the activities of the Division for Ocean Affairs and the Law of the Sea, 
there was a new milestone to be celebrated, namely the adoption on 19 June 2023 of the 
Agreement under the United Nations Convention on the Law of the Sea on the Conservation 
and Sustainable Use of Marine Biological Diversity of Areas beyond National Jurisdiction. 
That landmark agreement was the third implementing agreement related to the United 
Nations Convention on the Law of the Sea. The Agreement had been opened for signature 
on 20 September 2023 and would remain open until 20 September 2025. As at 1 July 2024, 
90 States and the European Union had signed the Agreement, with 8 signatories, namely, 
Palau, Chile, Seychelles, Belize, Monaco, Mauritius, Micronesia and Cuba, having ratified 
it. In accordance with the Agreement and as approved by the General Assembly in its 
resolution 77/321 of 1 August 2023, the Secretary-General would perform the depositary 
functions for the Agreement and the Division for Ocean Affairs and the Law of the Sea would 
perform the secretariat functions until the secretariat to be established under article 50 of the 
Agreement commenced its functions. In line with resolution 77/321, the Division was 
implementing a programme of activities to promote a better understanding of the Agreement 
and to prepare for its entry into force, including regional workshops, technical assistance at 
the national level, briefings and side events, and the development of capacity-building and 
outreach tools and materials. The General Assembly, in resolution 78/272 of 24 April 2024, 
had established a preparatory commission to prepare for the entry into force of the Agreement 
and the convening of the first meeting of the Conference of the Parties. Pursuant to that 
resolution, a preparatory commission serviced by the Division had held a meeting from 24 to 
26 June 2024 in New York to discuss organizational matters, including a programme of work. 

 As in the past, the Office of the Legal Counsel was following with interest the work 
of the International Law Commission on sea-level rise, and it looked forward to the 
finalization of the report of the Study Group on the topic as a whole, scheduled for 2025. He 
had noted that the Study Group’s consideration of the subtopic on statehood had touched 
upon the rights of States in respect of maritime zones. The Division for Ocean Affairs and 
the Law of the Sea remained available to provide information to the Commission on technical 
aspects of the United Nations Convention on the Law of the Sea and to share expertise and 
experience with the Study Group. In relation to climate change more generally, at the request 
of the Commission of Small Island States on Climate Change and International Law, on 
21 May 2024 the International Tribunal for the Law of the Sea had delivered an advisory 
opinion concerning the obligations of States parties to the United Nations Convention on the 
Law of the Sea regarding climate change. Numerous States, intergovernmental organizations 
and non-governmental organizations had contributed to the proceedings. The United Nations 
had submitted a written statement, prepared by the Office of the Legal Counsel, on 
8 June 2023. 

 In its advisory opinion, the Tribunal had concluded that anthropogenic greenhouse 
gas emissions into the atmosphere and excess energy stored in the atmosphere and absorbed 
by the ocean constituted pollution of the marine environment within the meaning of the 
United Nations Convention on the Law of the Sea; that States had specific obligations to take 
all necessary measures to prevent, reduce and control such pollution and to cooperate, in an 
ongoing and meaningful manner, in good faith, either directly or through competent 
international organizations, in the adoption of relevant rules and standards; and that States 
parties also had a general obligation to preserve the marine environment, including an 
obligation to protect against the impact of climate change and ocean acidification. Two 
further advisory opinions on the obligations of States in relation to climate change, including 
their obligations under the Law of the Sea, were currently pending before the International 
Court of Justice and the Inter-American Court of Human Rights. 

 The work of the International Law Commission on the topic “Prevention and 
repression of piracy and armed robbery at sea” was also of special interest to his Office. 
Piracy and armed robbery targeting ships remained serious threats to international navigation 
and the lives and livelihoods of seafarers. Enhancing international cooperation through the 
uniform and consistent application of the relevant provisions of the United Nations 
Convention on the Law of the Sea was therefore essential. However, the full implementation 
of the Convention and the related implementing agreements, as well as the effective 
participation of States in ocean-related processes within the United Nations framework, was 
dependent on States’ specific implementation capacities. To provide for those capacity needs, 
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the Division for Ocean Affairs and the Law of the Sea was working with an increasing 
number of partners, including the Norwegian Agency for Development Cooperation, the 
European Union, the World Bank, the Food and Agriculture Organization of the United 
Nations, the United Nations Institute for Training and Research and the Nippon Foundation. 
The European Union and a number of other donors – most of them States – were also 
providing generous support for the trust funds that the Division administered. Working with 
its partners on national and regional training courses, technical assistance projects and 
fellowship programmes, the Division was thus doing its part to strengthen legal and 
institutional frameworks for ocean governance at the national, regional and global levels. 

 Before concluding, he wished to mention a few highlights of the activities of the 
Treaty Section of his Office, which discharged the depositary functions of the 
Secretary-General in respect of more than 600 multilateral treaties as well as treaty 
registration and publication functions pursuant to Article 102 of the Charter of the United 
Nations. The theme of the treaty event organized by his Office in September 2023 had been 
universal participation in multilateral environmental agreements for a healthy planet and the 
four-day event had seen over one hundred treaty actions involving eighty-five States from all 
regional groups. The Convention on the Contract for International Carriage of Goods by Rail 
had been adopted on 17 November 2023 and would remain open for signature by all States 
until 31 March 2025. Lastly, the Treaty Section had provided support for the Sixth 
Committee’s work on strengthening and promoting the international treaty framework. In 
resolution 78/236, the General Assembly had decided to engage in a technical exchange of 
views on treaty-related topics and the Treaty Section had been mandated to provide support 
for regular debate within the Sixth Committee, including for the preparation of a report on a 
specific topic selected for each session. That report, which would include information on the 
practices of Member States and international organizations in respect of the selected subtopic, 
would enhance understanding of treaty-related practice and thus be of benefit for the work of 
the Commission. The focus of the debate during the eightieth session of the General 
Assembly would be the role of technology in shaping treaty-making practice. 

 The Office of Legal Affairs would continue to serve the Commission with the highest 
standards of diligence, professionalism and dedication. In September 2024, he personally 
would be stepping down from the role of Legal Counsel after 11 years, during which time he 
had seen many positive changes in the Commission’s work. While the current global context 
made pessimism easy, there had been some good news, especially in the environmental field; 
States were actively cooperating on important matters and negotiations on an international 
instrument on plastic pollution led by the United Nations Environment Programme had had 
a positive outcome, as had negotiations on fisheries subsidies at the World Trade 
Organization. In times of crisis, it was essential to affirm the value and importance of 
international law, and, as lawmakers, the members of the Commission had a decisive role to 
play in that process.  

 Mr. Grossman Guiloff said that he would like to hear about any plans the Office of 
Legal Affairs might have to make use of new translation technologies to reduce the cost and 
expedite the delivery of translations, as delays impeded the Commission’s work. At present, 
to ensure that documents were available in the members’ main languages of communication 
prior to each session, the Commission was required to submit documents for translation 
several months in advance, which was not always feasible. Other international organizations 
had shown greater flexibility in respect of the use of automated translation technology and, 
having already demonstrated its ability to adjust to changing technical and environmental 
considerations, for example, by switching to electronic documentation, the Commission 
should be ready to follow their example. 

 Mr. Galindo said that he would be interested to hear about the expected outcomes of 
the upcoming debate on the incorporation of new technologies into treaty-making practice. 
The use of technology in treaty-making could have implications for a number of the topics 
being addressed by the Commission, including the topic of non-legally binding international 
agreements. What future developments did the Legal Counsel anticipate in that field and how 
would they affect current thinking on international agreements? 

 Mr. Asada said that he would be interested to know why, in his observations on 
proposals concerning the utilization of Russian assets to provide assistance to Ukraine, the 
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Legal Counsel had not mentioned the provisions of the Commission’s articles on 
responsibility of States for internationally wrongful acts concerning erga omnes obligations, 
specifically, article 48, on invocation of responsibility by a State other than an injured State, 
and article 54, on measures taken by States other than an injured State. 

 Mr. de Serpa Soares (United Nations Legal Counsel) said that the use of translation 
technology was not a matter that fell within the purview of the Office of Legal Affairs. The 
issue should be raised with the Department for General Assembly and Conference 
Management. 

 The Chief of the Treaty Section would be better placed to respond to Mr. Galindo’s 
question, drawing on discussions with Member States in New York on how the use of 
technology might be improved. However, any information that the Treaty Section might 
provide would not extend beyond its core duties relating to the registration and depositing of 
treaties.  

 In drafting his observations on the proposals regarding Ukraine, he had selected his 
words very carefully, for reasons that Mr. Asada had clearly understood. The issue was 
extremely complex from an international law perspective. Accordingly, and in view of the 
ongoing discussions between the Group of Seven and certain European countries, and given 
the sensitivities involved, he was not able to expand further on those observations.  

 Mr. Mavroyiannis said that, to address ongoing challenges such as the current 
liquidity crisis, it was important to harness the possibilities offered by artificial intelligence 
and similar technologies and explore how they might be leveraged to find new ways to reduce 
costs and increase efficiency. It was also important, however, to ensure that new technologies 
were used in a manner that respected human rights and international law. He wondered 
whether the Office of Legal Affairs had reflected in greater depth on how the challenges and 
opportunities to which new technology gave rise might be tackled.  

 Mr. Akande said that it would be interesting to know whether, in terms of procedures, 
processes and personalities, any lessons that might aid future treaty negotiations could be 
learned from the successful conclusion of the Agreement under the United Nations 
Convention on the Law of the Sea on the Conservation and Sustainable Use of Marine 
Biological Diversity of Areas beyond National Jurisdiction, the success of negotiations on 
other environment-related instruments and the positive reception of the Commission’s draft 
articles on prevention and punishment of crimes against humanity.  

 Mr. Oyarzábal, noting that the Audiovisual Library of International Law had not 
been updated for some time owing to budget issues, asked whether an update was planned in 
the near future. The library was a very important resource for developing countries since it 
provided a diverse range of materials in all six official languages of the United Nations. 

 Mr. de Serpa Soares (United Nations Legal Counsel) said that he was unable to 
provide more detail about the Treaty Section’s approach to the use of new technology, but 
could assure the Commission that discussions with Member States were ongoing. He would 
ask his colleagues in the Codification Division to organize an information session with the 
Director of the Treaty Section to share information about those discussions. Adaptation was 
going to be necessary; he personally had prohibited the use of generative artificial 
intelligence in his Office but that decision would undoubtedly be revisited by his successor, 
given the speed at which technology was evolving.  

 Both political and operational factors contributed to the success of treaty negotiations. 
The political factor in environment-related matters was the will of Member States to 
cooperate on matters of such existential importance. As for operational factors, the choice of 
Chair was critical; an extremely dedicated and active Chair had been a key factor in the 
success of the negotiations on the Agreement under the United Nations Convention on the 
Law of the Sea on the Conservation and Sustainable Use of Marine Biological Diversity of 
Areas beyond National Jurisdiction.  

 A reflection, in conjunction with Member States, on the way in which the 
Sixth Committee worked had been needed for some time. That reflection should consider, 
inter alia, why there had not been a great deal of output from the Sixth Committee in recent 
years. A discussion as to whether the Sixth Committee should only be permitted to adopt 
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decisions by consensus was also needed, and ways to involve the Sixth Committee more 
closely in the Commission’s work should be sought. He would not wish to see a situation 
where the most important tools of international law were negotiated outside the 
Sixth Committee and the General Assembly. 

 The expansion of the Audiovisual Library of International Law had been on hold 
owing to a lack of resources. However, his Office was currently seeking to add a new series 
of lectures to the Library and expected to be able to report on progress before the end of 2024. 
Contributions from underrepresented regions and greater diversity were of particular interest.  

 Mr. Patel, recalling the Legal Counsel’s speech at the 2024 annual meeting of the 
Field Legal Advisers and Legal Officers held on 12 June, said that, as highlighted in that 
statement, the United Nations was going through a time of unprecedented challenges, 
particularly in the area of peacekeeping, and the nature of the Organization’s work was 
changing, as evidenced by the sudden closure of the United Nations Multidimensional 
Integrated Stabilization Mission in Mali and the United Nations Integrated Transition 
Assistance Mission in the Sudan and by United Nations efforts outside the traditional model 
of peacekeeping, including in Gaza, Haiti and Ukraine. A further issue highlighted had been 
the attacks against peacekeepers and the efforts of the concerned missions to facilitate 
accountability by supporting the relevant national authorities in their investigations into those 
attacks and prosecution of those responsible. Given that Security Council resolution 2589 
(2021) had underscored those same issues, he would like to hear the Legal Counsel’s views 
on whether status-of-forces and status-of-mission agreements were sufficient to provide 
protection and whether, when more than 4,000 peacekeepers had been injured and around 
1,100 had been killed in the cause of peace, the international community could continue to 
meet the challenges.  

 Mr. Ouazzani Chahdi said that he would be interested to know, in general, what the 
General Assembly’s position was on draft articles submitted by the Commission with a view 
to their adoption as a convention. In particular, what was its position on the Commission’s 
draft articles on prevention and punishment of crimes against humanity? 

 Ms. Oral said that she would be interested to hear about any differences that the Legal 
Counsel had observed in the relationship between the Commission and the Sixth Committee 
since he took up his post. Might the rapid and constructive developments in respect of the 
topic of sea-level rise be a reflection of that changing relationship? 

 Mr. de Serpa Soares (United Nations Legal Counsel) said that the existing model for 
the Organization’s peacekeeping activities was being challenged in ways he could never 
previously have anticipated, with, for example, the closure of the United Nations missions in 
Mali and the Sudan. Furthermore, although status-of-mission and status-of-forces agreements 
remained appropriate tools for peacekeeping activities, the increasingly persistent and 
systemic disrespect for the provisions of such agreements and the questioning by host States 
of the operational activities of peacekeeping troops meant that the future of peacekeeping 
was uncertain. The future of United Nations peacekeeping work would be decided by the 
outcome of the situations in hotspots such as Haiti, Gaza and Ukraine. An important question 
that needed to be discussed concerned the increased use of military force by peacekeepers, 
which had first been raised in the context of the Democratic Republic of Congo. 

 The killing of a member of a peacekeeping force was a crime and should be prosecuted 
as such, but the United Nations had no direct jurisdiction over such cases. However, the 
cooperation of the United Nations – albeit discreet and confidential – with the International 
Criminal Court was well established. The Organization also referred situations, with 
evidence, to Member States, but it was frequently the case that no criminal prosecutions took 
place at national level. 

 He could not answer Mr. Ouazzani Chahdi’s question about the position of the 
General Assembly on the Commission’s outputs, as secretariat staff had to maintain 
impartiality; he suggested that the members themselves might initiate a discussion on that 
issue. One positive point was that the relationship between the Commission and the Sixth 
Committee seemed to be more dynamic than in the past, with Member States showing more 
interest in international law than had previously been the case. A discussion on the draft 
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articles on prevention and punishment of crimes against humanity might prove to be a very 
good test case for that improved relationship.  

 He agreed with Ms. Oral that there was more interest in the Commission’s topic of 
sea-level rise in relation to international law, and in environmental questions in general. 
Perhaps that resulted from the fact that Member States could see the effects of sea-level rise 
and environmental threats on their land and thus recognized the urgent need to do whatever 
was possible. He would caution, however, against conducting discussions on the same topic 
in different forums, as that could be counterproductive.  

 Mr. Nesi said that he would be interested to hear the Legal Counsel’s opinion on how 
international law in general and the United Nations in particular could contribute to 
re-establishing peaceful coexistence among States. 

 Mr. Jalloh said he recalled that, in his 2022 statement to the Commission, the Legal 
Counsel had referred to the Secretary-General’s report entitled Our Common Agenda, 
pointing out that Member States had, in the Declaration on the Commemoration of the 
Seventy-Fifth Anniversary of the United Nations, undertaken to abide by international law, 
ensure justice and uphold the principles of the United Nations. The Legal Counsel had also 
said that States should think carefully about the role of the General Assembly in the 
codification of progressive development of international law and how their commitment to 
that work could be strengthened in the light of current challenges. The Legal Counsel’s 
thoughts on how the international legal framework could be strengthened in the current 
conditions, especially given the Organization’s budgetary difficulties, would be of great 
interest. 

 Noting the recognized role of the United Nations as the central forum for discussions 
on the organization of international law, he said he would also welcome the Legal Counsel’s 
thoughts on the trend towards holding discussions, including on treaties, among Member 
States in completely separate forums, some even at regional level, meaning that the strength 
afforded by the inclusivity of the United Nations was lost. 

 Ms. Okowa said that she would be interested to hear what the Legal Counsel 
considered to have been the least successful events during his service with the United 
Nations. She wondered whether the response of the United Nations to the outbreak of cholera 
linked to the presence of peacekeeping forces in Haiti might be considered a moment of 
shame for the Organization, particularly as, when responsibility had finally been admitted, 
no compensation had been paid.  

 The Chair said that he would be interested to hear the Legal Counsel’s opinion on 
coordination and cooperation with legal advisers in other parts of the United Nations 
machinery and other organizations. He also wondered what advice he intended to give his 
successor. 

 Mr. de Serpa Soares (United Nations Legal Counsel) said that, in the 1990s, there 
had been a feeling of global optimism, but also of Western dominance, which had led, for 
instance – by means of a rather creative interpretation of the Charter of the United Nations 
and Security Council resolution 827 (1993) – to the creation of the International Tribunal for 
the Former Yugoslavia. However different the current situation, international law was still 
needed as the one unifying factor in international relations. More must be done to make 
ordinary citizens understand that international law affected them in many aspects of their 
lives, allowing them, for example, to fly to another country or to send a letter internationally.  

 International law had not been treated as a separate topic in Our Common Agenda, as 
it was present in every topic. Discussion would be useful on areas in which international law 
would merit being expanded, such as outer space, artificial intelligence and pandemics, and 
much more could be done on environmental issues. It was up to Member States to identify 
the areas of common interest. 

 As to codification, it was clear that the initial period – the “golden era” – was over, as 
treaties had been adopted on all the major topics. However, there would be other topics on 
which codification was required and it was the Commission’s task, in full cooperation with 
Member States, to identify those that were both relevant and ripe for codification. For 



A/CN.4/SR.3675 

12 GE.24-11958 

instance, the discussion on artificial intelligence might reach that stage soon, while more 
reflection was needed on issues related to outer space. 

 He recognized that his work as United Nations Legal Counsel, while very fulfilling in 
some respects, had also entailed many frustrations. The situation concerning the cholera 
epidemic in Haiti had indeed been a low point, but he did not agree with the way it had been 
characterized in the media. A class action, which could have cost the Organization up to 
$40 billion, had been brought by a law firm in Manhattan; it had been left to the 
Organization’s lawyers to defend what he considered to be a failure of management and of 
policy. The lawyers had done their job, and eventually the Supreme Court of the United States 
of America had decided not to conduct a review of the decisions of a district court and an 
appeal court.  

 Another multi-million-dollar lawsuit was currently being brought against the 
United Nations Relief and Works Agency for Palestine Refugees in the Near East (UNRWA) 
and its former Commissioners-General, Mr. Filippo Grandi, currently the United Nations 
High Commissioner for Refugees, and Mr. Pierre Krähenbühl, currently the Director-General 
of the International Committee of the Red Cross.  

 The United Nations should clearly have taken action in respect of the cholera epidemic 
in Haiti much sooner. It might be noted, though, that the only legal actions brought against 
the Organization had come from the United States and the United Kingdom. The issue was 
an existential one: if such challenges against the immunity of the United Nations had been 
successful, the contributions of Member States would have been completely taken up with 
paying for a vastly expanded legal office and for compensation awards. 

 As to cooperation and coordination, he had maintained regular contact with the legal 
advisers of the various specialized agencies, funds and programmes and with the legal 
advisers in field offices. They had, for instance, recently met in Montreal, Canada, for an 
extremely useful three-day meeting which had helped establish year-round relationships 
among the participants, to the benefit of all. He had also had regular contacts with the legal 
advisers of Member States and the African Union, and had been prepared to meet anyone 
who wished to do so in an open and informal manner with a guarantee of confidentiality. He 
had thus maintained a good relationship with all Member States, regardless of their political 
situation.  

 While he did not intend to give public advice to his successor, he would emphasize 
the need to remain aware of the political context and never to compromise on principles. 

 The Chair thanked the Legal Counsel for his presentation and the answers he had 
given and, on behalf of the whole Commission, thanked him for his work over the years and 
wished him the best for the future. 

The meeting was suspended at 12 noon and resumed at 12.20 p.m.  

  Immunity of State officials from foreign criminal jurisdiction (agenda item 3) 
(continued) (A/CN.4/775) 

 Mr. Forteau said that he wished to congratulate the Special Rapporteur on his first 
report since assuming that role and to thank the secretariat for its compilation of comments 
and observations received from Governments (A/CN.4/771 and Add.1 and Add.2). 

 He supported the Special Rapporteur’s proposal to stagger the second reading over at 
least two years with a view to arriving more easily at a consensus on the final text and 
ensuring the quality of the legal substance thereof. The Commission could perhaps draw 
lessons from the organization of the current second reading to optimize the time frame 
planned for future such readings. Consideration should be given to requesting written 
comments from States by August or September, rather than by December, of the year 
preceding the second reading, to give special rapporteurs more time to evaluate the 
comments, as well as to ensure their timely translation into the working language of the 
relevant special rapporteur so that all comments were treated on an equal footing. 

 With regard to the methodology for second readings, there was no doubt that States’ 
written comments played a central role and must be given the Commission’s full attention. 

http://undocs.org/en/A/CN.4/775
http://undocs.org/en/A/CN.4/771
http://undocs.org/en/A/CN.4/771/Add.1
http://undocs.org/en/A/CN.4/771/Add.2
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However, on both first and second readings, the Commission must also take account of case 
law and doctrine, it being understood that State practice also included, in particular, national 
case law.  

 The Special Rapporteur had stressed in paragraphs 8 and 13 of his report that the 
second reading must take account of “developments in international law since the adoption 
of the draft articles on first reading”. Given that draft articles 1 to 6 had been provisionally 
adopted between 2013 and 2016, some 10 years previously, the Special Rapporteur had had 
to study the practice, case law and doctrine of recent years in his first report. The same would 
apply to the examination of draft article 7, which had been provisionally adopted seven years 
previously. 

 In 2022, when the Commission had adopted the draft articles on first reading, it had 
simply tidied them up without re-evaluating them in detail in the light of developments that 
had occurred between 2013 and 2022. That approach, which had been pointed out by the 
Chair of the Drafting Committee at the time, explained why only light amendments had been 
made to the commentaries to the draft articles. A reassessment of the practice, jurisprudence 
and doctrine of the intervening decade was therefore needed at the second reading stage. 

 The Special Rapporteur might also have examined the comments submitted by 
delegates at the Sixth Committee between 2013 and 2016, to gain a more complete and 
representative understanding of States’ views. 

 Building on several years of observation, he wished to propose some general 
parameters to guide the Commission’s second reading of the draft articles. First, as 
Charles de Visscher had pointed out in 1925, the process of the codification of international 
law was more subtle than that of the codification of domestic law. Given the indeterminate 
nature of a large number of international rules or practices, the essential task of international 
codification was not really to establish what the law said; rather, it was to “bring about 
agreement on the content of” international rules. In his view, consensus on the topic at hand 
would be impossible to achieve, and it would be futile to attempt to do so. Since States were 
torn between the need to protect their agents and the fight against impunity, it was hardly 
surprising that they sent out contradictory signals depending on the context. The 
Commission’s aim should therefore be to seek general solutions that could be applied in a 
peaceful manner, taking account of all the subtleties of contemporary practice, case law and 
doctrine. 

 Second, he did not believe that the Commission should decide on the final form of the 
output before examining the draft articles, as some States had proposed; rather, it should 
begin by reviewing them one by one and endeavour to identify the approach taken in 
international law with regard to each of them. The decision on the final form of the output 
should be based on the Commission’s final conclusions on the content of the draft articles as 
a whole. 

 Third, the Commission should avoid framing its reasoning on the topic in terms of 
principles and exceptions, as Mr. Kamto had rightly said before the Commission in 2011. It 
was a question of perspective: what was considered a principle from one point of view might 
be considered an exception from another. For example, in the draft Declaration on Rights and 
Duties of States adopted in 1949, the Commission had considered that the right of the State 
to exercise its jurisdiction on its territory was the principle and that immunity constituted an 
exception thereto. Immunity constituted a derogation – which must remain exceptional – 
from the criminal jurisdiction of the forum State and from the principle of criminal 
responsibility. Similarly, in an important article published in the Revue générale de droit 
international public in 2018, which had led him to thoroughly reassess his view on the topic 
at hand, the two authors, Hervé Ascencio and Béatrice Bonafé, had convincingly shown that 
criminal immunity was not based on a long-standing and general practice and that it was 
therefore doubtful whether it constituted a general principle. 

 Fourth, the Commission must not lose sight of the fact that on several occasions in the 
past, it had taken a position against immunity from prosecution for certain international 
crimes, particularly in the draft Code of Crimes against the Peace and Security of Mankind, 
and it must take care to ensure that its draft output on the topic at hand did not appear to be 
regressive in comparison to the Commission’s earlier work. 
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 Fifth, the Commission should give full effect to the statement made by the 
International Court of Justice in 2002 in paragraph 60 of its judgment in the case concerning 
the Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium): 
“Jurisdictional immunity may well bar prosecution for a certain period or for certain offences; 
it cannot exonerate the person to whom it applies from all criminal responsibility.” That 
paragraph represented one of the rare points of universal consensus on the topic at hand: 
immunity did not mean impunity. It followed therefrom that when immunity led to a form of 
impunity, it lost its raison d’être. Ms. Jacobsson had phrased it well before the Commission 
in 2011 when she had stated that immunity was procedural in nature while its consequences 
were not and that it would be not only naive but also irresponsible for the Commission to 
hide behind a mere clinical reference to the procedural nature of immunity. In the same vein, 
the European Court of Human Rights had repeatedly held that although immunity was 
procedural in nature, it could undermine the very substance of certain rights, particularly the 
right to a judge assigned by law, and could pose problems in such cases. Similarly, on 
5 September 2023, the African Court of Human and Peoples’ Rights had ruled, in the case 
concerning Ligue ivoirienne des droits de l’homme (LIDHO) and others v. Republic of Côte 
d’Ivoire, that immunity must be set aside if it led to a regime of impunity. 

 Lastly, it should be remembered that immunity did not remove States’ responsibility. 
In that respect, it might be useful to add a new draft article on second reading, taking up the 
very apt wording of paragraph 196 of the judgment of the International Court of Justice in 
the case concerning Certain Questions of Mutual Assistance in Criminal Matters (Djibouti 
v. France): “The State notifying a foreign court that judicial process should not proceed, for 
reasons of immunity, against its State organs, is assuming responsibility for any 
internationally wrongful act in issue committed by such organs.” The inclusion of such a 
provision would further strengthen the balance to be struck between immunity and the fight 
against impunity. 

 Turning to specific comments on the draft articles themselves, he said that he agreed 
that it was necessary to amend draft article 1 (3) to make it clearer and more inclusive. While 
the Special Rapporteur’s proposal to add subparagraphs was a good one, the wording of 
subparagraph (b) should be clarified in two respects: firstly, it should be limited to States that 
were bound by a binding resolution; and, secondly, it should be made clear that only the 
resolutions of competent international organizations were covered. Another option would be 
to retain draft article 1 (3) as adopted on first reading, but to replace the word “agreements” 
with “binding instruments” and to replace the phrase “as between the parties to those 
agreements” with “as between the States to which those instruments apply”. 

 He agreed with the Special Rapporteur’s proposal not to amend draft article 2; nor 
was there any need to change the French version, as proposed by France. In paragraph 62 of 
his report, the Special Rapporteur had cited a problem with the translation into French of the 
English term “State officials”, when in fact, the report had been drafted in Spanish. Draft 
articles 1 to 6 had been discussed and adopted by the Drafting Committee in three languages, 
namely English, French and Spanish, and he strongly hoped that that practice would continue, 
since experience had shown that doing so resulted in better quality texts. Furthermore, the 
draft articles had been adopted on first reading in all six official languages of the 
Commission. The problem, therefore, was simply one of selecting which term to employ in 
the draft article. 

 With regard to the substance, France had proposed using the term “agents” in the 
place of “représentants” [representatives] in draft article 2. While he understood the concern, 
in his view the term “représentants” should be retained for a number of reasons. First, it was 
the term that appeared in the actual title of the topic itself. Second, it would be odd to describe 
the President or the Head of Government as an “agent”. Third, France itself had pointed out 
that, in case law, the terms “agent” and “représentant” were used interchangeably. Lastly, 
and most importantly, in the Commission’s articles on jurisdictional immunities of States 
and their property and in the Convention adopted in 2004 on the same subject, the term 
“représentants de l’État” had been used in French to refer to the individuals covered by the 
articles and the Convention. 
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 He also agreed with the Special Rapporteur that draft article 3 should remain as it was: 
the comments thereon explained in a clear and convincing manner the reasons for doing so, 
and nothing in recent practice had given rise to a need to amend it. 

 With regard to draft article 4, the Special Rapporteur’s proposed amendment was 
problematic. The phrase “the rules of international law concerning”, which the Special 
Rapporteur wished to delete, had been chosen deliberately to cover two different scenarios: 
one in which immunity ratione materiae would apply, and one in which it would not apply, 
under, for example, draft articles 7 or 12. The proposed deletion would have the effect of 
suggesting that immunity ratione materiae necessarily applied after the cessation of 
immunity ratione personae, which was unfounded. For example, in the judgment in the case 
concerning M.M. v. France, the counsel for the prosecution before the French Court of 
Cassation and the European Court of Human Rights had held that in the event that a Head of 
State was accused of an international crime, immunity ratione personae did not preclude the 
possibility of a criminal prosecution being launched after his or her term of office had ended, 
as immunity ratione materiae could not be invoked in such cases.  

 Several years on from its adoption on first reading, the wording of draft article 5 
seemed too general and absolute and could lead to confusion. He therefore agreed with the 
proposals to clarify it, in particular the one that had been made by the Special Rapporteur. 
He would, however, be in favour of going a step further and adding the words “under the 
conditions and within the limits provided for by the present draft articles”, rather than the 
Special Rapporteur’s proposed wording “in accordance with draft article 6”, thereby 
expanding the reference to include, in particular, draft article 7 and the procedural provisions 
set out in Part Four of the draft articles. 

 While he understood the rationale behind the Special Rapporteur’s proposal to insert 
the words “ratione materiae” after the second instance of the word “immunity” in draft article 
6 (3), doing so would create legal difficulties that the Commission had specifically sought to 
avoid on first reading. Those difficulties, which were clearly explained in paragraph (13) of 
the commentary to draft article 6, should lead the Commission to decide to leave the draft 
article unchanged. The Special Rapporteur’s proposed insertion, in combination with the use 
of the verb “continue”, might create confusion between the two types of immunity and give 
the impression that personal and functional immunities were cumulative during the exercise 
of a mandate. 

 Turning to the commentaries to the draft articles, he said that, if time permitted, the 
Drafting Committee might wish to consider discussing possible amendments to the 
commentaries. For instance, in his view, the commentary to draft article 1 should make clear 
the distinction between immunity and inviolability. It might also be useful to specify that 
armed forces personnel were not necessarily excluded from the scope of the draft articles, in 
particular when they were acting as belligerents in an armed conflict. 

 In the commentary to draft article 2, it was important to clarify the relationship 
between official acts, ultra vires acts and illegal acts: the current wording would lead to 
confusion on that point. In the commentary to draft article 3, it might be useful to consider 
the effect that non-recognition could have on the enjoyment of immunity ratione personae. 
In its current form, paragraph (5) of that commentary stated that the conditions under which 
a Head of State acquired that status were “irrelevant” to the enjoyment of immunity. That 
claim might be questionable, particularly in the case of a coup d’état or the unconstitutional 
seizure of power that had not been recognized by the forum State. 

 Lastly, as some States had pointed out, it seemed crucial to define “criminal 
jurisdiction” and “exercise of criminal jurisdiction”, the latter of which was currently not 
defined until paragraph (5) of the commentary to draft article 9, as early as possible in the 
commentaries – perhaps even in the introductory commentary to the draft articles. It was all 
the more necessary given that, in paragraph 160 of the report, the Special Rapporteur 
appeared to set out a definition that went beyond the scope of the topic at hand. As the first 
Special Rapporteur had noted in 2011, immunity from criminal jurisdiction did not entail 
immunity from jurisdiction in general, but only from “criminal procedural measures that 
imposed an obligation on the official or were coercive. Immunity provided protection only 
from such measures, not from foreign criminal jurisdiction as a whole.” A State exercising 
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jurisdiction could “bring criminal proceedings against an official”, “gather appropriate 
evidence on the official’s conduct” or “forward the evidence to the International Criminal 
Court”, provided that such action did not result in the application of binding or coercive 
measures in the territory of the forum State. Those important considerations, which were 
taken up in paragraph (6) of the commentary to draft article 9, should be included in the 
general commentary to the draft articles. 

 Mr. Galindo said that he wished to congratulate the Special Rapporteur on his 
excellent and concise first report, in which he engaged constructively with the comments 
made by States. That good example should be widely followed in the Commission. 

 He wished to make a number of general points to guide the Commission’s work on 
the topic at hand. First, as had been made clear by some States, a delicate balance should be 
found between the different principles that informed the topic, including the sovereign 
equality of States, the maintenance of international peace and security and the promotion of 
friendly relations among States. Giving more weight to one of those principles, to the 
detriment of the others, might mean that the draft articles would hold less practical relevance 
and be detached from the reality of international relations or from necessary developments 
in the field of immunities. 

 Second, many scholars who had dealt with the topic tended to see State practice in the 
field of immunities of State officials in a very restrictive manner, in several instances 
equating such practice with the decisions of national courts. While he did not deny that such 
decisions played a crucial role in shaping State practice on the topic, in certain circumstances 
national courts did not have the final, or even the first, word on the immunities of State 
officials. In some States, where the higher courts had not clearly decided on such immunities 
or taken a position on the matter, the judiciary’s position could not easily be understood. In 
other cases, the position of national courts could not be discerned because no case on the 
subject had been brought before them. In some circumstances, therefore, the position of the 
executive could be of great relevance. Ignoring the positions of the executive, especially 
when the courts of a given State had not considered any cases relating to immunities of State 
officials, could lead to an overreliance on the position of a small group of States in which 
courts had ruled on such cases. 

 Third, the Commission needed to be mindful of the representativeness of the draft 
articles and duly take into account, where available, the positions of a large majority of States. 
Carefully considering the comments States had made regarding the draft articles adopted on 
first reading, as the Special Rapporteur had done, was a crucial step, but it was not enough. 
The pronouncements of States before the Sixth Committee and other relevant forums must 
be meticulously considered. Such materials, together with case assessments carried out by 
national courts, should be used to form a solid basis on which to shape the draft articles. It 
should be remembered that, in the commentaries to the draft articles as adopted on first 
reading, there was a very clear imbalance between the number of references to decisions of 
national courts in developed and developing States: of the 101 cases referred to in the 
commentaries, just four were from developing States. The imbalance could be justified 
simply by stating that more cases had been considered by national courts in developed States 
than in developing States. If that were true – though it could not be proven without making a 
comprehensive assessment of available cases – the practice of States whose courts had not 
adjudicated in relevant cases should be complemented by the practice of the executive and 
the legislature. 

 Fourth, although the theory of functional necessity, which was often recognized as the 
basis for granting immunities to State officials, was certainly adequate, it was incomplete as 
an argument. International law on immunities was equally grounded in the “theory of 
representative character”, as could be found in the preamble of the Vienna Convention on 
Diplomatic Relations, which recognized that “the purpose of such privileges and immunities 
is not to benefit individuals but to ensure the efficient performance of the functions of 
diplomatic missions as representing States”, and also in the preamble of the Convention on 
Special Missions, which recognized that “the purpose of privileges and immunities relating 
to special missions is not to benefit individuals but to ensure the efficient performance of the 
functions of special missions as missions representing the State”. As was widely known, both 
conventions had been referred to by the International Court of Justice in the case concerning 
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the Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium) to 
support its reasoning that Heads of State, Heads of Government and Ministers of Foreign 
Affairs did enjoy immunities. While the level of representativeness of a State official might, 
of course, affect the extent of the immunities they would enjoy under international law, 
immunity could not be accorded to officials who did not fulfil representative functions. It 
was important to keep that point in mind since immunities existed to allow State officials 
both to fulfil their functions and to represent their States. 

 He shared the concerns expressed by many States about a possible rush to adopt the 
draft articles on second reading. In his view, the Commission should be free to study the topic 
thoroughly, without time constraints. 

 With regard to the options the Special Rapporteur presented in paragraph 38 of his 
report, the Commission should commend the draft articles to the attention of States in general. 
Just as had happened with the topic “Responsibility of States for internationally wrongful 
acts”, many draft articles on the topic at hand could develop into customary international 
legal rules in the future. 

 Turning to the draft articles themselves, he said that, in respect of draft article 1, and 
despite the calls made by some States, he agreed with the position that had been taken by the 
Commission on first reading that it was not necessary to define the terms “immunity” and 
“criminal jurisdiction” in the same way as in other previous outputs of the Commission. To 
do so would pose serious problems of coherence in a field full of complexities. The most 
advisable path was to allow State practice to set the limits and possibilities for defining those 
terms. 

 In response to comments by some States that international courts not created by 
treaties should also be encompassed by draft article 1 (3), the Special Rapporteur had 
proposed dividing that paragraph into subparagraphs. Nevertheless, the Special Rapporteur’s 
proposed formulation, namely “binding resolutions establishing international criminal courts 
and tribunals”, could give rise to some doubt, since there was no indication of the 
international organizations within which those resolutions were adopted nor of the subjects 
of international law on whom the resolutions were binding. For that reason, it seemed more 
appropriate to refer to “binding resolutions of the United Nations Security Council” to give 
the Special Rapporteur’s proposal more precise meaning. 

 The Commission’s commentaries to draft article 1, as adopted on first reading, did not 
make it sufficiently clear why paragraphs 2 and 3 thereof contained different expressions, 
namely “without prejudice” and “do not affect the rights and obligations”. The two 
expressions seemed to have different implications, since the former indicated that two 
different legal regimes would coexist, while the latter implied the inapplicability of specific 
rules – in the case at hand, the draft articles – to a different legal regime. An explanation of 
that point would be welcome in the new commentary to draft article 1. 

 While some States were in favour of providing examples of State officials, with the 
aim of providing greater clarity in the draft articles, the Commission’s decision not to do so 
was correct and should be supported on second reading. Many domestic legal systems had a 
vast and complex variety of categories of State officials. In Brazil, for example, each statute 
generally defined the categories of State officials to which the statute would be applied. 
Providing examples might also prevent the recognition of new categories of State officials 
and conflict with specific statutes in force in some domestic legal systems. 

 In paragraph 77 of his report, the Special Rapporteur recommended that the 
Commission should consider moving the phrase “and refers to both current and former State 
officials” from draft article 2 to draft article 6. Although it might seem logical to do so, since 
the phrase had implications in terms of the scope of immunity ratione personae, it might 
create ambiguity given that the verbs used in the first part of draft article 2 (a) – “represents” 
and “exercises” – were in the present tense and could therefore be interpreted as applying 
only to current State officials. While he was open to further discussion on the question, it 
seemed more advisable not to move the phrase. 

 With regard to the immunities of the so-called “troika” – the Head of State, the Head 
of Government and the Minister of Foreign Affairs – it should be emphasized that no State 
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contested the fact that the holders of those positions enjoyed immunity ratione personae 
under customary international law. On the other hand, it seemed clear that, in current 
international law, there was no general practice or opinio juris to expand such immunity to 
other State officials. It would therefore be appropriate to retain draft article 3 as adopted on 
first reading. It would also be advisable to clarify in the commentaries the situation of acting 
Heads of State, Heads of Government and Ministers of Foreign Affairs since, to his 
knowledge, there was no reference to them in the commentaries to the draft articles as 
adopted on first reading. Acting members of the troika should be recognized as having the 
set of immunities provided for in draft article 3 since they were fulfilling the same functions 
as those high-ranking officials. 

 A small number of States had raised doubts about the use of the expression “term of 
office” in draft article 4 (1). He believed the expression should be retained, since even a 
monarch’s term of office was limited to his or her lifespan. In the case of Ministers of Foreign 
Affairs, as with other ministers, their terms of office were associated with those of the 
relevant Head of State or Head of Government. 

 The idea of time-limited terms of office had already been addressed by the 
Inter-American Court of Human Rights, the views of which needed to be taken into account 
by the Commission. The Court, which considered that the issue did not depend exclusively 
on States’ domestic jurisdiction, had stated in Advisory Opinion OC-28/21 on presidential 
re-election without term limits in the context of the inter-American human rights system that 
“enabling indefinite presidential re-election is contrary to the principles of a representative 
democracy and, therefore, to the obligations established in the American Convention and 
American Declaration of the Rights and Duties of Man”. 

 Some States had raised the need for further clarification on the immunities applicable 
to the family members of officials who were members of the troika. It was vital for the 
commentaries to state, at the least, that such family members fell outside the scope of the 
draft articles. Whether such persons should enjoy immunities was an open question; however, 
it was clear that they were protected by the Convention on the Prevention and Punishment of 
Crimes against Internationally Protected Persons, including Diplomatic Agents, to which 
180 States were currently parties. 

 He agreed with the Special Rapporteur’s proposal to delete the words “the rules of 
international law concerning” from draft article 4 (3). There was no doubt that the application 
of immunity rules presupposed the existence of the “rule of international law” in that domain. 
While there were, of course, situations in which States unilaterally granted immunities to 
State officials, often through domestic statutes, international law should recognize such 
immunities as operating in inter-State relations, which would be the aim of the draft articles. 

 With regard to draft article 5, he agreed with the Special Rapporteur’s proposals to 
delete the words “acting as such”, which seemed redundant in the light of draft article 6, and 
to add the phrase “in accordance with draft article 6”. 

 Owing to the unique role of the troika as compared to other officials, he agreed with 
the Special Rapporteur’s proposal to make it clear, in the commentary to draft article 6, that 
the immunity ratione materiae of members of the troika continued after their immunity 
ratione personae had ceased. 

 He was of the view that the text of draft article 6 (3) was not a duplication of draft 
article 4 (3), the latter being a “without prejudice” clause intended to avoid any emerging 
issues that might affect a specific command. In that sense, there could be other aspects related 
to the relationship between immunities ratione personae and immunities ratione materiae 
that went beyond the particular prescription set out in draft article 6 (3). 

 With regard to the need to cover other measures of constraint applicable to a State 
official in a foreign jurisdiction, it would be advisable to develop further, in the commentary 
to draft article 6, the consequences of recognizing the inviolability of State officials. 
Although he was sceptical about defining inviolability, since no United Nations convention 
on related aspects did so, a good starting point would be to identify the implications of 
recognizing such inviolability. Article 29 of the Vienna Convention on Diplomatic Relations, 
which stated that a diplomatic agent “shall not be liable to any form of arrest or detention”, 
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might perhaps serve as a reference in that regard. In order to adapt it to the meaning of draft 
article 6, it would of course be necessary to add that such inviolability applied only to acts 
performed by the State official in an official capacity. 

 He was fully in favour of referring draft articles 1 to 6 to the Drafting Committee. 

The meeting rose at 1 p.m. 
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