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The meeting was called to order at 10.05 a.m.

Immunity of State officials from foreign criminal jurisdiction (agenda item 2)
(continued) (A/CN.4/771, AICN.4/771/Add.1, A/ICN.4/771/Add.2, A/ICN.4/771/Add.3 and
AJ/CN.4/780)

The Chair, drawing attention to the report of the Drafting Committee
(A/CN.4/L.1001), recalled that, at its seventy-fifth session, the Commission had only taken
note of draft articles 1, 3, 4 and 5 [6] on the topic “Immunity of State officials from foreign
criminal jurisdiction”, as contained in that document, as there had not been sufficient time to
prepare the commentaries thereto. He invited the members to adopt draft article 1, on the
scope of the draft articles, draft article 3, on persons enjoying immunity ratione personae,
draft article 4, on the scope of immunity ratione personae, and draft article 5 [6], on the scope
of immunity ratione materiae.

Draft articles 1, 3, 4 and 5 [6] were adopted.

The Chair noted that the commentaries to the draft articles would be adopted during
the final week of the current session.

Ms. Oral said that she wished to align herself with the statement made by Mr. Jalloh
at the opening meeting of the session regarding the reduction in the length of the session from
12 weeks to a mere five. She was deeply concerned about that reduction. In its history, the
Commission had never met for fewer than nine weeks.

Global developments since 2007, when the topic of immunity of State officials from
foreign criminal jurisdiction had first been placed on the Commission’s programme of work,
had underscored the topic’s importance, its increasing relevance and the real-world need for
the Commission’s work on it, which could potentially be among its most consequential
endeavours.

Owing to the time constraints imposed by the shortening of the session, she would
focus her comments on draft article 7. In the eight years since she had first voted in favour
of the provisional adoption of draft article 7, her support for it had — in the light of
developments in the views of States, evolving State practice and the reality of a world in
which States and their officials were perpetrating the most serious international crimes —only
increased. Many States, while recognizing that immunities were an important element of the
principle of sovereign equality of States and were necessary for stable relations, had
underscored the need to fight impunity for the most serious international crimes. For
example, Australia had stated in its submission to the Commission that it was a strong
proponent of accountability for serious international crimes and that it was in the interests of
all States to ensure that those crimes were prevented and their perpetrators prosecuted, and
Turkiye had noted at the Sixth Committee that immunity was a procedural bar to the exercise
of jurisdiction and did not efface accountability.

While it was true that immunities were grounded in the principle of sovereign equality
and provided a basis for the stability of inter-State relations, it was equally evident that the
most serious international crimes, if gone unchecked, undermined the stability of the world
order. Concerns about the possible negative impact of the absence of immunity on the
stability of inter-State relations were offset — or even outweighed — by concerns about the
much graver consequences of impunity for serious international crimes. The threat that such
grave crimes posed to the peace, security and well-being of the world was recognized in the
preamble to the Rome Statute of the International Criminal Court. As Latvia had noted, the
international realm had changed significantly since the draft article’s provisional adoption in
2017, and many States had highlighted the need to ensure accountability for the most serious
crimes.

Two core issues underpinned the debate on draft article 7: the extent to which it
reflected customary international law, and the crimes to which it should apply. During the
Commission’s initial consideration of draft article 7, States had asked it to determine whether
the draft article reflected customary international law or was de lege ferenda. While there
were still States that raised that issue, the general trend had changed, with more States
implicitly or explicitly accepting draft article 7. A clear majority of the States that had
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provided comments on draft article 7 (1) had accepted it, with at least 22 expressing their
support explicitly and additional States implicitly supporting the principles underlying it.
Given the dynamic evolution of State views and practice, the Commission should not focus
its debate on whether draft article 7 was de lege ferenda or customary international law.
Indeed, it should exercise caution in applying such labels to its work at the current stage.
Draft article 7 provided an example of how the Commission engaged in the promotion of the
progressive development of international law and its codification — which was its mandate —
without fixing the status of the law at a specific point in time.

The discernible trend, noted in the commentary to the draft article as adopted on first
reading, towards limiting the applicability of immunity from jurisdiction ratione materiae in
respect of certain types of behaviour had only continued to grow. In his excellent second
report, the Special Rapporteur had summarized some important recent developments in State
practice supporting draft article 7 (1), including cases before German courts involving crimes
against humanity in which functional immunity had been found not to apply and judgments
of German courts that had stated that functional immunity did not apply to crimes under
international law, regardless of the status and rank of the perpetrator, or to acts whose
criminality was directly rooted in general customary international law. The German
Parliament had then passed a law codifying the principle contained in the decisions. In several
other States, domestic laws or court decisions had made functional immunity inapplicable in
cases involving certain serious international crimes, such as war crimes, torture and
aggression.

However, any attempt to systematically assess State practice was inherently limited,
as the crimes addressed in draft article 7 were exceptional ones, and not every State would
find itself in the situation of bringing a prosecution for serious international crimes against a
foreign official who happened to be in its territory. The Commission must also consider the
question of how to interpret the silence that many States had maintained with respect to draft
article 7 over the many years that the Commission had been working on the topic.

With respect to the list of crimes contained in draft article 7, some States had
recommended that the Commission should include a general reference to serious
international crimes rather than a list; others had suggested that the criteria for inclusion of
crimes should be provided; and yet others had been in favour of expanding the list. The
Commission had opted for a list in order to provide legal certainty, as one of the safeguards
against the possible abuse by States of the draft article, and a number of States had
highlighted the importance of certainty. While several of the problems that arose with a list
— inconsistencies, omissions and the need for definitions — could be avoided with a general
reference to serious international crimes, such a reference could be open to abuse. By
providing a list of crimes that had definitions that States had agreed to in binding instruments,
the Commission had attempted to provide legal certainty and create limits. The list, however,
should not be considered exhaustive and should allow for the addition of further crimes in
the future.

The crime of aggression — described by one State as the “mother of crimes” — must be
included in the list. States that had commented on draft article 7 had overwhelmingly
supported its inclusion and had provided examples of many instruments in which it was
addressed. The definition of the crime contained in article 8 bis of the Rome Statute had been
accepted by some 125 States Parties. The fact that a given convention did not have universal
membership should not impede its use for the purpose of providing a clear definition in the
interests of certainty.

Slavery and the slave trade must also be included in the list, and she subscribed to the
comments made by Mr. Jalloh in that regard. She was open to the suggestion by some States
that all jus cogens crimes should be included. Such an approach would be consistent with the
Commission’s draft conclusions on identification and legal consequences of peremptory
norms of general international law (jus cogens), which stated that a rule of customary
international law did not come into existence if it would conflict with an existing peremptory
norm of general international law and that a rule of customary international law not of a
peremptory character ceased to exist if and to the extent that it conflicted with a new
peremptory norm. In the light of the foregoing, functional immunity, which was not a norm
of peremptory character, should not trump peremptory norms.
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In 2017, her support for draft article 7 had been coupled with the proviso that there
should be procedural safeguards against the very real possibility of abuse of the exception to
immunity that the draft article set out. The safeguards balanced the sovereign equality of
States with the need for accountability. The set of detailed safeguards that had been
developed and adopted as draft articles 8 to 18 under the guidance of the former Special
Rapporteur, Concepcion Escobar Hernandez, constituted an important part of the
compromise that had been reached by Commission members. Draft article 7 must not be
assessed by itself, but rather in close connection with those safeguards.

She supported the Special Rapporteur’s proposal regarding the form of the final
outcome of the Commission’s work and agreed with the view expressed by Mr. Galindo that
it should not take the form of, for example, draft conclusions. She supported the referral of
draft articles 7 to 18 to the Drafting Committee.

Mr. Nguyen said that the Special Rapporteur had compiled and presented numerous
judicial decisions and recent national laws concerning the non-applicability of immunity
ratione materiae to certain crimes under international law in his outstanding second report.
However, those examples had come primarily from the Americas and Europe, with only a
few being drawn from the many States of Asia, the most populous and most diverse continent.
During the second reading, the Commission should take account of the concerns of States
such as the United States of America, which had urged it to take advantage of the appointment
of the new Special Rapporteur to revisit certain issues and to provide clear answers regarding
the nature of draft article 7 and the legal grounds for the inclusion of a list of crimes in it.
Those questions had persisted for over a decade, and the divergent views among States and
Commission members reflected the ongoing nature of the debate. Mr. Forteau had noted that
those divisions highlighted the need for a more consensual solution.

It should be underscored in the commentary that draft article 7 did not codify a
necessary rule of customary international law. There was as yet no clearly demonstrated
general State practice accompanied by a sense of legal right or obligation. State practice
reflected only a discernible trend in terms of limiting immunity ratione materiae with respect
to perpetrators of the most serious crimes under international law, as noted in the commentary
to the draft article adopted on first reading. It should be noted that no member of the
Commission had advocated for the deletion of draft article 7, although some had called for
its revision. The real issues were whether the scope of draft article 7 should be broadened or
narrowed and whether the draft article represented the codification or evolution of
international law.

Of the numerous States that had expressed support for draft article 7, only seven —
Austria, Chile, the Czech Republic, El Salvador, Italy, Lithuania and Spain — had clearly
expressed the view that it reflected existing customary international law, and only one, Italy,
had explicitly stated that it was based on customary international law. In reality, draft article 7
introduced a lex ferenda norm aimed at shaping future treaty negotiations on the immunity
ratione materiae of State officials. It addressed a pressing concern of the international
community: how to promote accountability for international crimes while respecting the
stability provided by State immunity. Therefore, it represented a progressive development of
international law, rather than customary law.

The evidence for an emerging trend towards accepting the non-applicability of
immunity ratione materiae for the most serious international crimes was not yet sufficient to
establish universal jurisdiction. Caution was warranted, particularly given the lack of
established criteria for assessing how severe a crime had to be to justify setting aside the
principle of immunity ratione materiae. It was evident that the list contained in draft article
7 of crimes under international law to which immunity ratione materiae from the exercise of
foreign criminal jurisdiction did not apply was non-exhaustive. To ensure consistent
application and avoid conflicting interpretations regarding the inclusion of crimes, the
selection criteria must be clearly set out in the commentary. The criteria, which were
currently dispersed throughout the commentary and included the seriousness of a crime, its
international or treaty-based nature, and the existence of customary norms prohibiting it,
should be revised and supplemented to establish a unified basis for the selection of crimes
for inclusion in the list in draft article 7.
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For a crime to qualify for inclusion, its prohibition under international law must be
reflected in extensive and virtually uniform State practice and must be unequivocally
accepted by the entire international community. The crime must also be a violation of a
peremptory norm of general international law. The recognition of such a crime might be
reinforced by making reference to a decision adopted by the Security Council under Chapter
VII of the Charter of the United Nations, such as resolution 1593 (2005) on the referral of
the situation in Darfur to the International Criminal Court. As noted in the Commission’s
conclusions on identification of customary international law, the fact that a rule was set forth
in a number of treaties might, but did not necessarily, indicate that the treaty rule reflected a
rule of customary international law. Determinations regarding the inclusion of crimes under
draft article 7 should therefore be based on the totality of the foregoing criteria and should be
undertaken on a case-by-case basis.

It would be preferable for draft article 7 to contain a broadly worded paragraph stating
that immunity ratione materiae from the exercise of foreign criminal jurisdiction should not
apply to the most serious crimes under international law. The enumeration of crimes to which
such immunity should not apply could be presented in the commentary or in an annex, along
with detailed explanations. Such an approach would underline the non-exhaustive nature of
the list and help avoid protracted debates over the inclusion or exclusion of specific crimes,
especially those susceptible to politicization. The Commission had had prior experience in
that regard, having transferred a non-exhaustive list of jus cogens norms from the body of
the text to the annex to the draft conclusions on identification and legal consequences of
peremptory norms of general international law (jus cogens).

By placing the list of crimes in an annex or in the commentary, the Commission would
clearly show that it was promoting the progressive development of international law. The
Commission would provide proposals, and States would ultimately decide which crimes
should not be subject to immunity ratione materiae during treaty negotiations. The redrafting
of draft article 7 along those lines would more accurately reflect the existing state of
international law and address the concerns of States. Draft article 7 should reflect the general
principle that persons who committed the most serious crimes under international law must
be held accountable and should not benefit from immunity ratione materiae from foreign
criminal jurisdiction. The specific determination of which crimes fell into that category
remained the prerogative of States and lay beyond the scope of the Commission’s work.

The purpose of draft article 8 and of Part Four of the draft articles was to establish fair
trial safeguards when the exercise of criminal jurisdiction affected an official of another State.
Those safeguards were particularly crucial for ensuring that draft article 7 and other
provisions were not misused arbitrarily or for political purposes. He therefore fully supported
the Special Rapporteur’s proposal to divide draft article 8 into two separate paragraphs. To
make the safeguards more effective, he would suggest inserting the phrase “at an early stage
of” before the words “any instance that may involve the exercise of criminal jurisdiction”
which the Special Rapporteur proposed adding to draft article 8.

In practice, it was often difficult to draw clear distinctions between the examination
and the determination of immunity by the forum State. However, it was clear that such
determination included and resulted from the examination of immunity. He was therefore in
favour of maintaining draft articles 9 and 14 as separate provisions, with the relationship
between them clearly articulated in the commentary. He also supported the proposal put
forward by Singapore to add the words “as far as practicable” to the text of draft article 9 (2)
in order to provide flexibility to States and encourage them to fulfil their obligations.

Regarding draft article 10, on the obligation to notify the State of the official, the
commentary should explicitly clarify that, in addition to the circumstances set out in the draft
article, the obligation to notify arose also when the State of the official communicated
concerns to the forum State regarding a potential impact on the official’s immunity. States
had an obligation to protect their officials operating in other States through the principle of
State immunity. They must also have the right to request any relevant information from the
forum State prior to the initiation of any judicial proceedings in the forum State, in order to
protect their officials. The obligation to notify was also covered under draft article 17. Draft
articles 17 and 18 should be retained as part of the future treaty. He supported the referral of
draft articles 7 to 18 to the Drafting Committee.
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Mr. Oyarzabal said that he wished to congratulate the Special Rapporteur for his
excellent second report, the thrust of which he generally agreed with. His comments would
be based on the premise that the Commission would recommend to the General Assembly
that the draft articles should form the basis for the negotiation of a treaty, since they contained
de lege ferenda provisions that, if misunderstood, could seriously harm international
relations.

With regard to draft article 7, he supported the Special Rapporteur’s proposal to add
the crime of aggression, slavery and the slave trade to the list of crimes in respect of which
immunity ratione materiae should not apply. That list included some of the most serious
crimes dealt with by the international community. In its draft conclusions on identification
and legal consequences of peremptory norms of general international law (jus cogens), the
Commission had listed both the prohibition of aggression and the prohibition of slavery as
norms it considered to have that status. The crime of aggression had been identified as a
crime over which the International Criminal Court could exercise jurisdiction. A large
number of States had acceded to the Slavery Convention and the Supplementary Convention
on the Abolition of Slavery, the Slave Trade, and Institutions and Practices Similar to
Slavery. Accordingly, while it would have been helpful for the Special Rapporteur to have
outlined his reasons for adding the three crimes in greater detail, their inclusion was
appropriate.

Retaining the amended version of draft article 7 would send a powerful message that
State officials could be held accountable for their crimes even if the question of the
relationship between international criminal law and the law on immunity remained
unresolved. For that reason, it was essential for the commentaries to properly reflect State
practice, including that in jurisdictions such as Argentina and other, mostly European,
countries, in which exceptions to immunity ratione materiae had been applied, and the
practice in most other jurisdictions, where foreign State officials enjoyed absolute immunity.
An overemphasis on judicial practice tended to overshadow the fact that judicial decisions
were not a source of international law and that the jurisprudence in some countries, such as
Argentina, came mostly from the lower courts and, in no cases, from the supreme court.
Particular weight should be given to the positions expressed by States in the Sixth Committee
and other bodies, given that the matter had repercussions for inter-State relations. He
disagreed with the view that crimes committed by foreign officials in the territory of the
forum State were not covered by immunity, which was a premise that had the potential to
dramatically impact the substance and scope of draft article 7.

The procedural safeguards provided for in Part Four of the draft articles were crucial
for ensuring that the universal pursuit of accountability for the most serious crimes would not
jeopardize friendly relations among States or the fundamental principle of respect for
sovereign equality. While many of the Special Rapporteur’s proposed amendments reflected
a clear effort to enhance clarity, flexibility and the practical operability of the draft articles,
further refinement was needed, in particular through the commentaries, to address unresolved
concerns and ensure coherence.

With regard to draft article 8, he was concerned that the application of the provisions
in Part Four to cases in which a State official enjoyed immunity ratione personae could raise
questions about the absolute nature of such immunity. In any event, not all provisions in Part
Four were applicable to the draft articles in Part Three, which meant that he could not support
paragraph 2 of draft article 8 as proposed. The examination and determination of immunity
ratione materiae by forum States tended to begin and end with the question of whether the
official in question was a Head of State, Head of Government or Minister for Foreign Affairs.

Draft article 12 was a fundamental component of Part Four and was crucial for
ensuring the legitimacy and credibility of the entire procedural framework. While there was
doctrinal support for the Special Rapporteur’s view that, in line with the principle of good
faith and in the interests of legal certainty, waivers of immunity must be irrevocable, that
view had been contested by a significant number of States, who had argued that revocation
should be possible in a limited number of exceptional circumstances, such as when new facts
surfaced or due process guarantees were compromised. The Special Rapporteur’s response,
which referred to the general grounds of invalidity provided for in the VVienna Convention on
the Law of Treaties, was conceptually sound but remained too vague to serve as a meaningful
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procedural guide. Accordingly, his recommendation was to incorporate a strictly defined
exception into the draft article in order to give States the option to revoke a waiver. It should
also be possible for a distinction to be made between immunity from prosecution and
immunity from execution, as States might be willing to waive immunity for trial purposes
provided that they retained the right to refuse to waive immunity from execution. That
distinction should either be recognized in draft article 12 or in the commentaries, with a view
to maintaining consistency with the doctrine on State immunity.

Draft articles 9 and 10 provided for the essential procedural safeguards that must be
in place before any coercive measures could be taken against a foreign official. With regard
to draft article 10, he supported the Special Rapporteur’s proposal to introduce an exception
to the notification obligation where a notification would compromise confidentiality or
ongoing criminal proceedings, which was a pragmatic and appropriate response to the
concerns raised by some States. The issue of the notification obligation also raised questions
relating to the non-invocation of immunity. As he saw it, the fact that States were not required
to invoke immunity and that invocation should not be considered a prerequisite for its
application should be expressly stated in draft article 11 rather than addressed in the
commentaries.

Draft article 18 was one of the most contentious provisions of Part Four. While some
States had welcomed the inclusion of a dispute settlement clause in principle, many had
raised concerns relating to the automatic submission of disputes to the International Court of
Justice, the absence of opt-out clauses, the lack of alternative or non-binding mechanisms
and the lack of clarity with regard to the impact on ongoing domestic criminal proceedings.
The fact that the report failed to address such an important matter was regrettable. He
recommended that an opt-out clause should be incorporated into the draft article in order to
address States’ concerns, improve flexibility and generate more support for the draft text as
awhole.

The Special Rapporteur had been right to decide that the requests for information
provided for in draft article 13 should remain discretionary in nature. The commentary to that
draft article should explicitly address concerns relating to the confidentiality of the
information shared, in particular in respect of personal data and national security, and should
clarify that a refusal to provide information could not be construed as being prejudicial to the
recognition of immunity.

Draft article 15 helped to ensure a balance between the interests of the forum State
and those of the State of the official. The calls from States to make transfers of proceedings
mandatory rather than discretionary had not been substantively addressed in the report. In the
event that the Special Rapporteur rejected the notion that such transfers should be mandatory
— which was a position he agreed with — the commentary should clearly explain why
discretion could be exercised and under what conditions a transfer would be appropriate.

He supported the Special Rapporteur’s proposal to retain draft article 16. While States
had technically been correct to assert that procedural rights were separate from the issue of
immunity and were already protected by existing international instruments, the draft article
in question could play an important exhortatory role. The holding of consultations remained
an obligation under draft article 17 despite well-founded opposition from many States. In
view of that lack of support, he recommended that the provision should be revised in order
to establish that such consultations were not mandatory. Alternatively, the Commission could
clarify the flexible nature of the consultations in the commentary.

Mr. Fathalla said that he wished to express his gratitude to the Special Rapporteur
for his comprehensive and well-structured report. He agreed with the Special Rapporteur that
the Commission should not depart from the text adopted on first reading unless there were
compelling reasons to do so. The draft articles should reflect both established principles of
customary international law and progressive developments in international law. Therefore,
they should not simply restate or codify existing customary rules but should also provide
added value. The Commission should assess whether there was a need to modify the draft
articles based on States’ comments while also taking into account new developments in the
area of immunity. International law would become outdated unless it took developments on
the ground within the international community into consideration.
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While he considered draft article 7 to be reflective of customary international law, a
small number of States appeared to disagree with that view. There was no need for the
Commission to expressly indicate whether a given part of the draft article reflected custom
or constituted a progressive development, as both categories fell under its mandate. It was
essential for the Commission to send the Sixth Committee a unified message on draft
article 7, since, as noted in paragraph 32 of the report, certain States had made remarks about
the lack of consensus within the Commission.

In response to the comment made by one State that “the development of law in such
a sensitive area belonged to States in the first instance”, he wished to stress that the
Commission had been established as an independent legal forum that was composed of
experts in international law and tasked with deliberating on the topics entrusted to it by the
General Assembly. As a subsidiary body of the General Assembly, the Commission’s work,
which was purely legal in nature, was submitted to the Sixth Committee, after which the
issues raised by States could be dealt with outside the Commission. Commission members’
technical expertise and deep awareness of the international legal landscape meant that the
body was uniquely positioned to serve the interests of the international community in a
balanced and principled manner. Its role and authority in the development of international
law should not be diminished. Many other United Nations bodies frequently encountered
significant political impasses when attempting to make progress on legal instruments. The
Commission, by contrast, offered a depoliticized and expert-driven setting that facilitated
thoughtful and progressive legal development where other bodies might falter. The
Commission’s work on the topic at hand should constitute a solid legal basis for further
discussions within the United Nations system, during which political considerations could be
brought into play.

Some States supported the proposal that crimes such as the crime of aggression should
be explicitly listed in draft article 7, arguing that it would send a strong and unambiguous
message to the international community, reaffirm the gravity of the crimes concerned and
strengthen their recognition under international law. Moreover, the crimes listed in the draft
article were already codified in various international legal instruments. Other States
considered that a more general formulation would help to avoid the alienation of States that
might object to the exclusion of particular crimes, foster broader consensus and enhance the
prospects of wide acceptance of the draft articles. It had been argued that the use of the
general term “crimes under international law” would preserve flexibility, leave room for
future developments and avoid the constraints of an exhaustive and potentially exclusionary
list.

He was ready to join the consensus on whether to include the crime of aggression,
slavery and the slave trade in the list in draft article 7, given the gravity of those crimes. The
decision to do so would mean that the term “crimes under international law” would no longer
be applicable. It was important to bear in mind that draft article 7 pertained only to immunity
ratione materiae. He agreed with the Special Rapporteur on the importance of the
commentary to the draft article. In the event that the Commission succeeded in reaching an
agreement on all the draft articles, it should recommend to the General Assembly that they
should form the basis of a draft convention.

Mr. Zagaynov said that, while he recognized that the Special Rapporteur’s second
report had a number of merits, his own position on the topic differed significantly from that
of the Special Rapporteur. The key matter addressed in the report was the question of
exceptions to officials’ functional immunity from foreign criminal jurisdiction, deliberations
on which had revealed serious differences of opinion at all stages of the debate in both the
Commission and the Sixth Committee. During the Commission’s first reading of the full text
of the draft articles, in 2022, it had been noted that the legal positions with respect to draft
article 7, adopted by vote in 2017, had remained unchanged. The doubts expressed at that
stage remained relevant.

More than 50 States had expressed their views on draft article 7 within the Sixth
Committee and in submissions to the Commission. A number of States had objected to the
draft article or considered that it did not reflect existing law. Many States had continued to
point to the need to address the contradictions within the provision. It was regrettable that, in
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both the report and his oral introduction, the Special Rapporteur had failed to adequately
analyse the divergent views expressed by States.

Paragraphs 53 to 74 of the report provided examples of recent State practice to support
the existence of exceptions to functional immunity. Those examples, however, did not
confirm that draft article 7 was an expression of existing customary law or offer evidence
that it reflected a “discernible trend” in terms of the direction in which the law was
developing. On the contrary, the examples showed that support for the existence of
exceptions was limited. The relevance of the examples could also be called into question. As
acknowledged by the Special Rapporteur himself, the cases cited in paragraphs 56 and 70 of
the report involved ordinary crimes rather than crimes under international law.

The report also failed to provide an adequate explanation of the conditions for
invoking immunity regarding the majority of the cases cited. The Special Rapporteur simply
stated that immunity ratione materiae was not a bar to prosecution without outlining why
that was the case. There might be cases in which immunity could not be considered owing to
the lack of grounds for its application. That situation had apparently arisen in the case cited
in paragraph 58 of the report; according to an official press release on the website of the
Swiss canton of St. Gallen, the Rorschach district court had been unable to confirm that Yuri
Harauski had been an official at the time of the investigated acts. Furthermore, in the case
cited in paragraph 62, it appeared from the sources referenced by the Special Rapporteur that
the acquitted person had defected to the forces fighting the Government of the Syrian Arab
Republic: it was possible, therefore, that the matter of immunity had not come into play in
that case.

The Special Rapporteur cited several cases in which the accused persons had been
sentenced in absentia. While the Special Rapporteur drew attention to that fact in the cases
referenced in paragraphs 59 and 60, he failed to do so in paragraph 56 concerning the crimes
committed as part of “Operation Condor”. Cases in which the accused had been sentenced in
absentia could usually be reviewed at the convicted person’s request. The issue of immunity
could be reconsidered as part of that review, including in the light of any clarifications or
new evidence provided. It was difficult, therefore, to consider sentences in absentia as final.

With regard to the case cited in paragraph 68, the Argentine authorities had not, to his
knowledge, imposed any coercive measures on the former President of Colombia who had
allegedly been involved in the acts investigated. The absence of such measures meant that it
was unclear whether the issue of immunity had been raised and, if so, how it had been
resolved. With respect to the case referred to in paragraph 63, it should be noted that the
former governor of the Central Bank of the Syrian Arab Republic was also a citizen of France,
the country in which he had been charged.

The report made no mention of State practice that supported the notion that there were
no exceptions to functional immunity. In 2017, the first Special Rapporteur on the topic,
Mr. Kolodkin, had noted that, in light of the specific nature of the functioning of the courts
and law-enforcement authorities, the general public was often not aware of the many cases
when immunity from foreign jurisdiction had been successfully recognized. Such cases were
large in number and should be taken into account when examining general practice. In
addition, as previously mentioned by Mr. Patel, the Commission had referred to cases of
failure to prosecute foreign officials as examples of “deliberate inaction” in its work on the
topic “Identification of customary international law”.

There were examples of States, such as the Russian Federation, that had concluded
special international treaties aimed at regulating functional immunity without providing for
exceptions to it. Those agreements referred to measures for the mutual protection of nationals
from unjustified prosecution by foreign States and international judicial bodies. Thus, in
international relations, what was perceived as a “trend” by some might be considered
evidence of a violation of international law by others.

The report provided examples from eight countries, seven of which were part of a
regional grouping comprising Western Europe and other States, with the result that the
information on the scope of application of exceptions to functional immunity remained
geographically limited. Limited and unrepresentative practice could not form the basis of
draft articles as a reflection of customary international law. In its output on the topic
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“Identification of customary international law”, the Commission had determined that “the
relevant practice must be general, meaning that it must be sufficiently widespread and
representative, as well as consistent”. The commentary to that conclusion stated that the
representativeness of States needed to be assessed “in light of all the circumstances, including
the various interests at stake and/or the various geographical regions”.

Although he did not agree with the original text of draft article 7 in its entirety, the
changes being proposed to it warranted some discussion. He had doubts over whether the
threshold of “compelling reasons” for making changes to the text at the second-reading stage
had been met. The report did not contain examples of prosecutions brought for the
international crimes that the Special Rapporteur was proposing to add to the list contained in
draft article 7. The Commission had already considered including aggression and slavery at
the first-reading stage but, for the sufficiently logical reasons explained in the commentary,
had decided against doing so. The prosecution of the crime of aggression affected
fundamental principles of international law, including sovereign equality. It inevitably
required a national court to answer the question of whether the aggression had been
committed by the State of the accused, which would also entail answering the question of
aggression, and whether its international legal responsibility could be triggered. The
approach taken must therefore be extremely balanced and objective. Even in the Rome
Statute of the International Criminal Court after the adoption in Kampala of the amendments
on the crime of aggression — and it should not be forgotten that many States did not regard
the Statute itself as a successful example of international standard-setting — the regulation of
prosecution for the crime of aggression contained a number of restrictions and guarantees.
The draft articles as currently worded contained nothing similar. In other words, they
proposed that national courts should have greater discretion in that connection.

The need to prosecute the crimes of slavery and the slave trade was undeniable.
However, one of the reasons why the Commission had not previously referred to slavery in
draft article 7, as stated in paragraph (23) of the commentary to draft article 7 adopted on first
reading, was that such offences were committed by non-State actors. It appeared that, prior
to the second reading, only one State had proposed to add the crimes of slavery and the slave
trade to the list. The report failed to explain the “compelling reasons” for such a change in
the text adopted on first reading, thus calling into question the consistency of the
Commission’s working methods.

The Special Rapporteur’s suggestion that the list in draft article 7 should be
open-ended posed additional problems and he could not support that approach.
Considerations of legal certainty had already been raised during the debate. Footnote 125,
which failed to bring clarity in that regard, referred to customary international law. However,
it was difficult to see how custom could be evidenced in respect of an open-ended list, and
the report contained no related analysis.

Part Four of the draft articles, on procedural provisions and safeguards, was clearly
not an attempt at codification, as it was not based on established practice. It appeared to be a
set of rules for a possible treaty, the accommodation of such rules being a task that required
the involvement of specialized experts. The Special Rapporteur was proposing changes that
risked severing the link between draft article 7 and Part Four. According to the wording
proposed, the rules set out in Part Four applied in any instance that might involve “the
exercise of criminal jurisdiction by the forum State that may affect the immunity of an official
of another State”. However, in the sense of draft article 7, as formulated in the report,
functional immunity was, in principle, not applicable in the commission of certain crimes
under international law. The Drafting Committee might reflect on whether the new wording
proposed allowed for a reading that would exclude such cases from the scope of application
of Part Four of the draft articles.

In concluding, he would like to return to the need to take a critical look at draft
article 7, since contradictions and disparate views on the issue persisted. Even though there
was consensus on the need to fight impunity, as had been pointed out many times during the
debate, any attempt to equate impunity with immunity would entail serious risks to the
international legal order and the maintenance of stable and effective relations between States.
The report had not dispelled the doubts about draft article 7 that had been repeatedly
expressed in the Commission, including by him, and in the Sixth Committee. The provision
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had not received unequivocal support and remained controversial. The exception that it
contained could not be regarded as having a basis in contemporary customary law. If the
corresponding idea remained in any form in the Commission’s final product, an unambiguous
explanation should be provided to the effect that it did not reflect lex lata but was a proposed
new rule of law that States could decide to adopt, modify or reject in their international
relations.

Given the difficult history of the draft article and its overall importance, whatever the
outcome of the debate in 2025, the commentary should reflect the differences of opinion and
positions expressed within the Commission, following the precedent set in the commentaries
to the draft articles concerning the law of the sea, the draft articles on succession of States in
respect of State property, archives and debts, and the articles on jurisdictional immunities of
States and their property. Awareness of differing views and approaches had likely made a
positive contribution to the subsequent development and adoption of international treaties on
those topics.

It would be premature to make any recommendations to the General Assembly at the
present stage. The different ways in which the General Assembly might react to the
Commission’s output on the topic could be considered once the text had been finalized.

Mr. Asada said that the Special Rapporteur’s second report presented numerous
valuable points for discussion. Regarding draft article 7, which addressed crimes under
international law in respect of which immunity ratione materiae would not apply, there had
been new developments in that area in recent years, including court convictions in countries
such as Belgium, France, Germany and Italy. However, the cases in question had mostly
occurred in certain Western European and other States and were insufficient to establish a
rule of customary international law excepting crimes under international law from immunity
ratione materiae. Nevertheless, a trend in that direction was clearly emerging and steadily
gaining momentum.

The critical question was whether draft article 7 should be retained even though it did
not reflect an existing customary rule. In his view, it should. As a matter of principle, it would
be contrary to justice to uphold the proposition that a suspect of crimes under international
law should enjoy immunity from another State’s criminal jurisdiction solely by virtue of their
acts having been performed in an official capacity. Since draft article 7 did not codify existing
international law, the draft articles should be presented to the General Assembly as a basis
for negotiating a treaty on the topic, as suggested by the Special Rapporteur. That said, it was
crucial to ensure that the exception to immunity ratione materiae was not subject to abuse,
as its misuse could undermine stable and friendly inter-State relations.

The approach taken in draft article 7, namely listing the relevant crimes rather than
describing them in general terms, struck him as appropriate, and the method in question
aligned with the principles of legality and specificity and certainty in criminal law. However,
the commentary should explicitly state that draft article 7 (1) did not provide an exhaustive
list of crimes and remained subject to the development of international law in that area, and
should set out clear, convincing and practical criteria for determining additional crimes in the
future.

Regardless of the criteria used, the list should include crimes falling under the
jurisdiction of the International Criminal Court. For that reason, he supported the proposal
made by many members and States to include “aggression” in the list. However, as some
members had suggested, it should be placed higher in the list in draft article 7 (1). One caveat
was the challenge that national courts might face when unilaterally establishing an act of
aggression without an authoritative determination, which could risk undermining inter-State
relations. Thus, some form of safeguards might need to be considered.

The Special Rapporteur proposed adding “slavery” and the “slave trade” to draft
article 7 (1) and including a reference to the 1926 Slavery Convention in the annex. While
he supported that proposal, he wished to point out that, since slavery — or more precisely,
enslavement — was included in article 7 (1) (c) of the Rome Statute of the International
Criminal Court as a crime against humanity, and crimes against humanity were already
covered in draft article 7 (1), explicitly listing slavery could appear redundant and risk
complicating the concept. However, he supported the proposed additions because, first,
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similar redundancies already existed in draft article 7 (1), which listed apartheid, torture and
enforced disappearance separately, even though the Rome Statute included them under
crimes against humanity. Second, while the Rome Statute recognized enslavement as a crime
against humanity, it did not explicitly list the “slave trade” as an autonomous crime. That
omission was currently under discussion within the framework of the International Criminal
Court. Third, crimes against humanity did not specifically address slavery in the context of
armed conflict, such as the exploitation of child soldiers, even in the Rome Statute. That gap
was also under discussion within the framework of the Court. Explicitly referring to slavery
and the slave trade in draft article 7 (1) would help to rectify a similar omission. Fourth, given
the gravity of slavery and the slave trade as crimes, ensuring their explicit inclusion was
arguably more important than maintaining strict conceptual consistency.

Many members and States — both proponents and opponents — had highlighted the
close relationship between draft article 7 and the procedural provisions and safeguards set
out in Part Four of the draft articles. Part Four contained several crucial procedural
safeguards, some of which were designed to prevent the abusive or politically motivated
denial of immunity. A few States had referred to the limited existing State practice in that
regard and had suggested that those safeguards should be treated as guidelines or
recommendations. However, he did not consider that approach to be advisable. Draft article 7
itself was also based on limited State practice, yet it had been incorporated into the main body
of the draft articles. Including safeguards within the draft articles in a prescriptive manner
could also have a preventive effect by deterring political abuse.

Safeguards against abuse must be both effective and proportionate to the serious
consequences that criminal litigation on international crimes might entail. At the same time,
they must not unduly hinder legitimate prosecutions. Confidential information must not,
therefore, be disclosed in a manner that could compromise ongoing investigations or possible
prosecutions. A reasonable balance needed be struck between those two requirements.

He supported the Special Rapporteur’s proposed amendments to draft article 8 (1),
namely replacing “in relation to any exercise of criminal jurisdiction” with “in any instance
that may involve the exercise of criminal jurisdiction”, which had a broadening effect, and
replacing the phrase “over an official of another State, current or former” with “that may
affect the immunity of an official of another State”, which had a narrowing effect. The new
formulation was more precise and logical.

The Special Rapporteur’s other proposals were also reasonable, including his proposal
to divide the original draft article into two separate paragraphs and address key issues in the
commentary, such as the applicability of Part Four to both immunity ratione personae and
immunity ratione materiae, its relevance not only to suspects but also to witnesses, and the
relationship between draft article 7 and Part Four. However, he was uncertain whether the
latter half of new paragraph 2 was strictly necessary, since the first half already clarified that
Part Four applied to all the draft articles in Part Two and Part Three. He therefore
recommended its deletion.

Regarding draft article 9, he supported the insertion of the phrase “the immunity of”
and the phrase “as far as practicable”, which recognized the criminal nature of the cases in
question. As for paragraph 2, he agreed with the United Kingdom that it was arguably
unnecessary to include both paragraphs 1 and 2 in draft article 9, as they reflected the same
underlying principle. Paragraph 2 should either be deleted altogether, or the two paragraphs
should be merged by adding a phrase such as “before initiating criminal proceedings or taking
coercive measures” at the end of paragraph 1 and deleting paragraph 2. However, if the
current structure of draft article 9 was to be maintained, he agreed with France that the latter
half of paragraph 2 (b) created confusion between immunity from jurisdiction, immunity
from execution and inviolability. Moreover, since the phrase referring to inviolability was
introduced as an example prefaced by the word “including”, its inclusion was not essential
and it should be removed to reduce uncertainty. That point could be addressed in the
commentary instead. He harboured the same concerns in respect of draft article 14 (4) (b),
which contained the only other reference to “inviolability” in the draft articles. He agreed
that the meaning of “examination” in draft article 9 should be clarified in the commentary.
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Although the notification requirement provided for under draft article 10 differed in
many respects from that established in article 42 of the Vienna Convention on Consular
Relations and article 22 of the United Nations Convention on Jurisdictional Immunities of
States and Their Property, he supported its inclusion as a procedural safeguard. He did,
however, share the concern expressed by several States regarding its potential adverse effect
on investigations and possible criminal proceedings. He therefore supported the proposal to
add the phrase “unless such notification would jeopardize the confidentiality of an ongoing
investigation or the proper conduct of criminal proceedings” to draft article 10 (1).
Nonetheless, the wording of that paragraph could still be improved, particularly by qualifying
the opening phrase, which was overly broad and could be interpreted as covering cases in
which a former State official was prosecuted for private acts, as had been pointed out by the
United Kingdom. A more precise formulation for draft article 10 (1) would be: “Before the
competent authorities ... take coercive measures that may affect the immunity of an official
of another State”, which mirrored the wording proposed by the Special Rapporteur in draft
article 8 (1) to address similar concerns. It would be problematic if the provision outlining
the general scope of Part Four was narrower than the specific provisions within Part Four.
The Special Rapporteur, who appeared to take a different view on that issue, might provide
further clarification in the Drafting Committee.

Regarding draft article 12, it was reasonable to require that any waiver of immunity
should be both express and in writing in view of the significant implications such a waiver
had for the State concerned. As for the irrevocability of a waiver established in paragraph 5
of the provision, he concurred with the Special Rapporteur that that rule derived from the
general principle of good faith in international law and contributed to legal stability and
certainty in inter-State relations. To permit the unilateral withdrawal of a waiver would
undermine such stability and certainty. It might usefully be stated in the commentary that that
rule constituted lex specialis in relation to paragraph 10 of the 2006 Guiding Principles
applicable to unilateral declarations of States capable of creating legal obligations, which
allowed for the revocation of legally binding unilateral declarations under certain conditions.
However, the forum State, in individual cases, could accept the revocation of a previously
granted waiver by the State of the official. That could be understood as a waiver by the forum
State of its right to exercise jurisdiction arising from the initial waiver of immunity. That
aspect could likewise be covered in the commentary.

His earlier comments on draft article 9 (2) (b) also applied in respect of draft
article 14 (4) (b); the latter half of the first sentence, which referred to “inviolability,” should
be deleted. If the reference to “inviolability” was retained, he would have additional concerns.
As he had noted in relation to draft article 10 (1), the opening phrase of draft article 14 (4) (b)
— “before taking coercive measures that may affect the official” — was overly broad. A more
precise formulation would be: “before taking coercive measures that may affect the immunity
of the official”, which was consistent with the Special Rapporteur’s proposal for draft
article 8 (1) and his own recommendation for draft article 10 (1).

Lastly, he fully agreed that the Commission’s output should take the form of draft
articles and supported the referral of draft articles 7 to 18 and the annex to the Drafting
Committee. He would raise other drafting issues in that forum. He also looked forward to
examining the Special Rapporteur’s proposal for draft article 2, which had not yet been
finalized.

Ms. Ridings said that she agreed with the suggestion by the Special Rapporteur that
the Commission should clarify its preference for the final output on the topic, and his
recommendation that the draft articles should be brought to the attention of the General
Assembly for States to take note thereof and, at the appropriate time, be considered as the
basis for negotiating a treaty. Such an approach would give States an opportunity to directly
engage with the topic from their various perspectives. However, it was not the Commission’s
role to prejudge or anticipate the future negotiated outcome of the draft articles in a future
treaty. Rather, the Commission should put forward its views on what a potential treaty might
look like in order to inform those negotiations.

The Special Rapporteur noted that the majority of States that had addressed draft
article 7 in their comments had been supportive of it. The Special Rapporteur usefully
highlighted how State practice on exceptions to functional immunity had evolved in recent
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years; it was important to take into account international legal developments, including in the
field of international criminal law. She appreciated the views of some in the Commission that
draft article 7 should be reviewed in toto and that members should consider whether its
formulation was the most appropriate way to express exceptions to functional immunity.
However, at the second-reading stage, she considered that the time for such a review had
passed. The Commission had to be cautious in its approach to revising draft article 7, as it
was that general formulation on which States had commented since 2017.

Like Mr. Fathalla, she did not consider that the Commission should specify whether
draft article 7 constituted codification or progressive development. However, she supported
further clarification in the commentary of the criteria for the selection of the list of crimes
contained in paragraph 1 of the draft article. The crimes listed must be the most serious
international crimes.

For that reason, she endorsed the suggestion from many States and the Special
Rapporteur to include the crime of aggression in that list. Aggression was a peremptory norm
under international law and among the most serious international crimes. Recognition of the
crime as such in the exceptions to immunity from foreign criminal jurisdiction would be
consistent with the long-standing views of the Commission, dating back to the Principles of
International Law recognized in the Charter of the Nirnberg Tribunal and in the Judgment
of the Tribunal (the Nurnberg Principles). In the previous commentary, the Commission’s
only stated reasons for excluding aggression were that the prosecution thereof could implicate
findings on State actions and that it had a “special political dimension”. Neither reason had
persuaded States to distinguish aggression from the crimes already listed.

For similar reasons, she supported the inclusion of the crimes of slavery and the slave
trade in draft article 7. The revised list should be arranged in such a way as to avoid the
impression of any hierarchy that might be created by the current numbering.

She also endorsed the Special Rapporteur’s proposal to further clarify in the
commentary that crimes committed by foreign State officials in the territory of the forum
State were not covered by immunity. Like Mr. Forteau, she considered that the important
legal regime for crimes committed in the forum State required more detailed consideration.

The safeguards and procedures set out in Part Four were important in striking a
balance between ensuring accountability for the most serious international crimes and
respecting the sovereign equality of States. The division of the final output into draft articles
on the one hand and guidelines or conclusions on the other in order to differentiate between
codification and progressive development more clearly, as suggested by some States, would
not be appropriate at the current stage. A better approach to addressing that concern would
be to clarify in the commentary which provisions of Part Four were lex lata and which were
lex ferenda.

Questions as to whether measures such as witness testimony fell within the scope of
the exercise of criminal jurisdiction, or how inviolability applied together and interacted with
immunity, were issues that should be addressed in draft article 2, the definitions clause, since
the answers to those questions affected the draft articles as a whole.

She supported the changes suggested by the Special Rapporteur to draft article 8,
which did not affect the substance, but merely clarified the scope of application of Part Four.

With regard to draft article 9, some States had asked at what point it could be said that
a State had become “aware” that the immunity of State officials might be at issue. What if a
forum State should have been aware that immunity might be affected, but turned a blind eye?
The forum State might claim that draft article 9 did not apply, as it had been unaware that
immunity was in question. It would be useful to clarify in the commentary that the concept
of being “aware” extended to constructive knowledge. The Special Rapporteur had endorsed
the suggestion of Singapore to introduce the qualification ““as far as practicable” in draft
article 9 (1), to give the competent authorities some margin of discretion, for example where
the official posed an imminent threat to public safety. Although she sympathized with that
concern, the proposed formulation might be overly broad. It would be preferable for the
Commission to choose a more precise formulation, similar to the Special Rapporteur’s
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proposals on creating specific exceptions for “confidentiality” and the “proper conduct of
criminal proceedings” in draft article 10.

She supported the creation of such exceptions in draft article 10 (1), as proposed by
the Special Rapporteur and for the reasons articulated by Mr. Asada. However, the
Commission could usefully provide in the commentary some concrete examples of where
those exceptions might or might not apply. She supported the retention of paragraph 2 and
the deletion of the reference to mutual legal assistance treaties in paragraph 3, as well as
similar deletions in draft articles 11, 12 and 13.

In a similar vein, she supported the changes suggested by the Special Rapporteur to
the commentary to clarify the queries raised by States on draft article 11. It was indeed useful
for the State of the official to inform the forum State of the grounds for invoking immunity,
which should allow a reasoned decision on the matter.

Regarding draft article 12, and the possible revocation of a waiver of immunity, she
agreed that it was not necessary to address the grounds for the invalidity of a waiver in the
text of the draft articles, but the matter should be clarified in the commentary.

In responding to States” comments on draft article 13, the Special Rapporteur stated
that he would be open to deleting the provision if its content regarding requests for
information was at least moved to the commentary. However, in the interest of ensuring the
text was self-contained in important respects, including the relevant stages of the exercise of
criminal jurisdiction, she believed the Commission should retain the provision.

In general, she favoured retaining draft articles 14 to 18 in their current form. She
agreed with the Special Rapporteur’s suggestion of retaining draft article 14 while clarifying
any queries in the commentaries.

With regard to draft article 15, some States had proposed that a forum State should be
required to transfer the official to the State of the official if the competent authorities of the
latter initiated criminal proceedings. She disagreed with that proposal in principle. Transfer
should be discretionary, not mandatory. The proposal could also pose practical difficulties,
as it might not always be possible for the executive of a forum State to require a court to
transfer proceedings. In many countries, judicial matters were the prerogative of the
judiciary, while international obligations were a matter for the executive. In a similar vein,
she did not agree with the suggestion by Austria to require the presence of foreign diplomatic
representatives in criminal proceedings against their State officials, as that might be a matter
for the judicial authorities of the forum State to decide.

The consultation obligation set out in draft article 17, was significant, and the Special
Rapporteur rightly observed that its current formulation appropriately balanced the interests
of the forum State and the State of the official.

Lastly, she affirmed the necessity of a dispute settlement clause, as the Commission
was proposing that, ultimately, the draft articles were intended to become a treaty. It was for
the States negotiating a future treaty on the basis of the draft articles to consider in what form
and with what options to adopt draft article 18. She did not consider that it was for the
Commission to propose an opt-out to compulsory jurisdiction.

In conclusion, she confirmed her support for referring draft articles 7 to 18 to the
Drafting Committee, where draft article 2 would also be considered.

Ms. Orosan said that the second report on the immunity of State officials from foreign
criminal jurisdiction reflected the special attention that the Special Rapporteur paid to the
comments of States and to recent State practice and jurisprudence relevant to the topic.

The aspect of the topic that the Commission was addressing at the current session
concerned the legal guarantees needed in criminal proceedings involving persons enjoying
immunity. As had been stated on many occasions, immunity was, and must be treated as, a
procedural bar to criminal proceedings, and not as a shield against criminal accountability
that could lead to impunity. Hence, the legal guarantees were not primarily concerned with
ensuring the fairness of the proceedings, but with ensuring due respect for the principle of
the sovereign equality of States. However, the same principle, read in conjunction with the
generally accepted assertion that immunity was not impunity, placed a certain legal
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responsibility on a State that invoked the immunity of its officials in the course of criminal
proceedings against them. To paraphrase the aut dedere aut judicare rule, it would be fair to
expect the State of the official to prosecute, or permit the authority of the forum State to
proceed with a criminal investigation, by not invoking the immunity of its official. Otherwise,
the State of the official could be held liable for the acts committed by its official and for the
failure to investigate and prosecute. She concurred with Mr. Forteau’s suggestion that a new
draft article should be added to the existing ones, stating that the State notifying a foreign
court that judicial process should not proceed, for reasons of immunity, against its State
organs, was assuming responsibility for any internationally wrongful act in issue committed
by such organs.

That draft article 7 had been the subject of many written observations and oral
comments from States following its adoption at first reading in 2022 should not be surprising.
Introducing exceptions to ratione materiae immunity from foreign criminal jurisdiction was
clearly bound to attract reactions owing to the sensitive legal and political consequences of
such a decision.

The Special Rapporteur had decided to maintain the approach of listing crimes for
which immunity ratione materiae did not apply, rather than provide general criteria for
understanding what conduct did not fall within the scope of functional immunity. As a result,
there was still no clarity on the methodology to be used in establishing the list of criminal
acts. Nevertheless, the inclusion of a list had its merits, since a simple reference to general
criteria could lead to fragmented approaches, depending on the way in which national
jurisdictions interpreted them. However, the list itself was not sufficient unless it was
accompanied by reasoned explanations of the choices made. The lack of clarity on the
methodology followed in compiling the list made it difficult to understand why the crime of
aggression, slavery and the slave trade had been added to the initial list. It was not clear
whether those crimes were included because they represented breaches of peremptory norms
of international law or because the list was open to any acts considered as crimes under
customary international law. Further discussion in the Drafting Committee was needed to
dispel any doubts about the methodological approach, given the sensitivity of the topic as a
whole. She hastened to add that she had no objection to the inclusion of the three additions
to the list, and in particular to the addition of the crime of aggression, which, given the general
prohibition of the use of force, could not be justified as an official act carried out on behalf
of a State.

There was also a need to further elaborate on the reasons for including slavery and the
slave trade in the draft article, since at the moment the only reason seemed to be the comment
by Sierra Leone that the two acts were prohibited by jus cogens, which was correct but hardly
a sufficient reason for the purposes of the current exercise.

While she did not oppose the inclusion of a list in principle, such a list could not be
exhaustive: an exhaustive list had the potential to freeze the development of international
law, as both the Special Rapporteur and certain States had noted. However, the statement in
paragraph 78 of the second report that the non-exhaustive nature of the list should be clarified
in the commentary warranted comment. In order to prevent any misinterpretation, the
chapeau to paragraph 1 before the list of crimes could be amended to read: “Immunity ratione
materiae from the exercise of foreign criminal jurisdiction shall not apply in respect of certain
crimes under international law, including ...”.

She thanked the Special Rapporteur for the well-researched study on the practice of
national jurisdictions since 2022. However, all but two of the cases cited were of European
origin, and, of the two cases cited from the Americas, one concerned the lifting of immunity
for acts that did not constitute international crimes. Overall, there appeared to be a need to
supplement the references to State practice.

Regarding the crime of aggression, she noted the proposed inclusion of a reference to
article 8 bis of the Rome Statute in the “List of treaties referred to in draft article 7,
paragraph 2” in the annex to the draft articles. The Rome Statute included not only the most
comprehensive definition of the crime of aggression, but also one that reflected customary
international law; that had been the understanding of the States participating in the Review
Conference of the Rome Statute in Kampala.
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Part Four of the draft articles, comprising draft articles 8 to 16, was a painstaking
effort to provide practical procedural guidance to States dealing with complex and often
sensitive situations involving the immunity of State officials. Those provisions were, for the
most part, expressions of progressive development rather than codification, and should be
understood as guidelines for dialogue, cooperation and responsible decision-making rather
than as a rigid set of obligations.

The strength of Part Four lay in its pragmatic orientation. It addressed procedural
provisions and safeguards that were essential to managing inter-State relations, with due
regard for sovereign equality and the integrity of national legal systems. The draft articles
did not seek to prejudge substantive questions of immunity, but rather to establish
mechanisms that could guide competent authorities through a fair and transparent process. In
situations where the conduct of criminal proceedings against foreign officials could carry
significant legal and political implications, those procedural provisions could offer States a
structured approach that mitigated the risk of escalation or misunderstanding. However, there
were some provisions in Part Four that, in her view, overemphasized immunity, to the
detriment of the criminal proceedings and accountability.

The reformulation of draft article 8 appeared to take into account procedural
safeguards that could be applied before the formal initiation of criminal proceedings.
However, the revised text created ambiguity as to the scope of application of Part Four. It
was unclear whether the new formulation expanded or restricted the applicability of those
provisions in concreto.

Clarification was needed as to whether Part Four applied from the moment a State
authority contemplated an action that could potentially implicate immunity, or only when
that authority formally exercised jurisdiction in a way that triggered the procedural
safeguards. It would be useful to have further clarification in the commentary as to what
constituted an “instance” that could involve the exercise of criminal jurisdiction under the
revised formula, in other words whether it included investigative steps, requests for
cooperation or decisions on jurisdiction, in order to avoid uncertainty in domestic application.

The suggestion by the Special Rapporteur to introduce the phrase “as far as
practicable” to draft article 9 appropriately addressed concerns raised by States regarding the
practical flexibility needed by the competent authorities of the forum State. The inclusion of
the phrase provided the necessary margin of discretion in urgent or exceptional cases, such
as imminent threats to public safety, without compromising the overarching obligation to
examine immunity promptly.

As for draft article 9 (2) (b), she had the same concerns as Mr. Asada in respect of the
reference to inviolability, which suddenly appeared only in the procedural part of the draft
articles. The same observation applied to draft article 14 (4) (b). Although the intention of
the Special Rapporteur to dwell on the immunity-inviolability paradigm in the commentary
was commendable, the actual need for a reference to inviolability in the text of the two draft
articles should be reconsidered during the discussions in the Drafting Committee. In addition,
the intention to clarify further the concept of “examination” in the commentary was welcome,
as it would enhance consistency at the level of application by domestic authorities.
Clarification as to whether that obligation was one of means or result, and the types of acts
encompassed by “examination”, such as preliminary assessments or consultations, would
significantly contribute to the predictability and reliability of that safeguard.

The proposed modifications to draft article 10 were intended to address the concerns
expressed by States, in particular with regard to the potential negative impact of mandatory
notification on ongoing investigations and criminal proceedings. However, she had strong
doubts as to whether draft article 10 struck the right balance between the interests of justice
and the interests of respect for the integrity of the immunity of the State official. The draft
article appeared to be overly cautious with regard to the immunity of the State official, which
should at all times remain solely a procedural bar to the exercise of jurisdiction in concreto.
That should translate into coercive measures that could have been taken against the State
official in the absence of immunity. It would be worth reviewing draft article 10 as a whole
in order to avoid the risk of obstruction of justice in its application.

GE.25-06758



A/CN.4/SR.3704

GE.25-06758

Regarding draft article 11, she strongly supported the Special Rapporteur’s
recommendation to explicitly clarify that invocation of immunity was not a prerequisite for
its application. Such clarification was essential to prevent misinterpretation by national
authorities and to reaffirm the obligation of the forum State to determine the existence of
immunity proprio motu, irrespective of whether immunity had been formally invoked.
However, further clarification was warranted regarding the precise legal value and practical
consequences of the invocation. If invocation was not a prerequisite for the incidence of
immunity, its concrete effect and significance in the procedural context remained somewhat
unclear. It was not clear whether invocation created additional procedural obligations for the
forum State. In addition, further elaboration on the possible consequences of delayed
invocation would be helpful. While the Special Rapporteur recognized that invocation at an
advanced stage of criminal proceedings would be possible but not necessarily decisive, it
would be useful to have explicit guidance on whether a late invocation might limit its
practical impact or effectiveness in influencing procedural outcomes.

The retention of the principle of irrevocability in draft article 12 (5) was both
appropriate and necessary. A waiver of immunity, once validly and expressly given by the
State of the official, constituted a form of consent on which the forum State could rely to
proceed with the exercise of criminal jurisdiction. The Special Rapporteur’s position was
well-founded in affirming that irrevocability derived from the principle of good faith and the
importance of ensuring stability and predictability in legal relations between States.
However, it seemed appropriate to include in the commentary a reference to the general
grounds of invalidity of a waiver, along the lines of articles 46 to 53 of the VVienna Convention
on the Law of Treaties. That would allow for the recognition of extreme circumstances, such
as coercion, fraud or error, as capable of nullifying a waiver without undermining the
fundamental rule of irrevocability. That approach drew an important distinction between
revocation and invalidity. Whereas revocation implied a unilateral withdrawal of a valid
waiver, with the risk of significant legal uncertainty, invalidity pertained to situations where
the waiver was never legally effective in the first place. Maintaining that distinction was
essential both for the integrity of the draft article and for the legal protection of States.

She supported the recommendations of the Special Rapporteur on draft article 14. She
appreciated the structure of the article and the clarity it provided on the procedural and
substantive steps involved in the determination of immunity. The safeguards included in
paragraph 3 were particularly relevant in the context of draft article 7. The requirement that
determinations involving crimes under international law should be made at an “appropriately
high level” should be clarified in the commentary to ensure consistent interpretation.

She welcomed the recommendations of the Special Rapporteur on the remaining draft
articles. She commended him on his efforts to find solutions based on widespread State
practice and jurisprudence and looked forward to the discussion on the topic in the Drafting
Committee. She considered that draft articles remained the most appropriate outcome for the
immunity topic.

The meeting rose at 12.40 p.m.
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