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The meeting was called to order at 10.05 a.m. 

  Immunity of State officials from foreign criminal jurisdiction (agenda item 2) 

(continued) (A/CN.4/771, A/CN.4/771/Add.1, A/CN.4/771/Add.2, A/CN.4/771/Add.3 and 

A/CN.4/780) 

 Mr. Ouazzani Chahdi said that he wished to congratulate the Special Rapporteur for 

his second report on immunity of State officials from foreign criminal jurisdiction 

(A/CN.4/780), which was clear, precise and in keeping with the approach taken by the 

Special Rapporteur in his first report (A/CN.4/775). The second report dealt solely with draft 

articles 7 to 18, which the Special Rapporteur had chosen not to consider at the previous 

session in order to give the Commission more time to carefully examine all aspects of the 

topic. Despite the significant amount of time devoted to the topic by the Commission, some 

States, such as France and Colombia, considered that the Commission should not rush to 

conclude its work and should take the time necessary to further develop the draft articles.  

 The Special Rapporteur noted that the draft articles adopted on first reading in 2022 

should be amended only where there were compelling reasons to do so and that any 

amendment must be made on the basis of States’ comments and take into account 

developments in international law since that year. The second report referred to a number of 

significant developments in State practice that had arisen as a result of recent judicial 

decisions and the adoption of new laws providing for the codification in domestic law of the 

non-applicability of immunity ratione materiae in respect of certain crimes under 

international law. Those developments had mostly been observed in the practice of European 

States, in which the courts had convicted foreign State officials of international crimes, 

including crimes against humanity and war crimes, thereby confirming the existence of 

exceptions to immunity ratione materiae. While the second report represented a significant 

step forward in terms of references to State practice, some delegations in the Sixth Committee 

had called on the Commission to make sure that its analysis of State practice was balanced 

and representative. The delegation of Brazil, for example, had expressed concern that more 

than 90 per cent of the national court decisions referred to in the commentary adopted on first 

reading were from developed countries and urged the Commission to remedy that 

shortcoming in the second-reading commentary. 

 Draft article 7 continued to be the subject of differences of opinion within the 

Commission and among Member States. He welcomed the calls by the United States of 

America and France for the Commission to produce a text that was reflective of the current 

status of international law. The comments put forward by other States focused on the need to 

combat impunity, ensure accountability for the most serious international crimes and take 

recent developments in international criminal law into account. There were diverging views 

among States as to whether the draft article reflected customary international law and was in 

keeping with recent jurisprudence. Numerous States had drawn attention to the link between 

draft article 7 and the procedural provisions and safeguards set out in Part Four of the draft 

articles, which, as Latvia pointed out, served to avoid the possibility that foreign criminal 

jurisdiction could be exercised over State officials in a political or abusive manner.  

 States had raised concerns relating to the exclusion of certain crimes from the list of 

crimes to which immunity ratione materiae would not apply and the absence of clear criteria 

for the selection of such crimes. Lithuania suggested that crimes should be included in the 

list based on their jus cogens character, their inclusion in the Rome Statute of the International 

Criminal Court or their gravity. Some States were concerned that an exhaustive list had the 

potential to freeze the development of international law in the area. Others proposed replacing 

the list with a reference to a general rule on the non-applicability of immunity ratione 

materiae for the most serious international crimes. 

 In response to those comments, the Special Rapporteur recommended retaining the 

list in draft article 7, adding the crime of aggression, slavery and the slave trade, and including 

an explanation in the commentary of the non-exhaustive nature of the list and the rationale 

for including each crime. The Special Rapporteur agreed that there was a need to further 

clarify in the commentary that crimes committed by foreign officials in the territory of the 

forum State were not covered by immunity. He hoped that a distinction would be made in the 

commentary between the most serious crimes under international law and other crimes of 
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international concern. The annex to the draft articles should be amended to reflect the 

additions to the list in draft article 7, as proposed by the Special Rapporteur. Some States had 

suggested that, for the purposes of defining war crimes, the relevant Geneva Conventions 

should also be included in that annex. 

 A number of States had welcomed the inclusion of the procedural provisions and 

safeguards contained in Part Four, which could remedy the lack of an international 

framework on the procedural aspects of immunity. Other States, however, had expressed 

doubt as to the existence of State practice in support of the provisions contained in Part Four, 

suggesting instead that Part Four should be viewed as a set of recommendations or guidelines 

rather than draft articles. He welcomed the Special Rapporteur’s willingness to consider any 

proposals that would help avoid the politicization of the topic. 

 With regard to draft article 8, while States were generally in favour of a draft article 

that linked Parts Two and Three with Part Four, some had expressed doubts as to the clarity 

and scope of the provision. The Special Rapporteur supported the proposal by Norway to 

replace the phrase “shall be applicable in relation to any exercise of criminal jurisdiction” 

with “shall be applicable in any instance that may involve the exercise of criminal 

jurisdiction” and would address that point in the commentary. He supported the Special 

Rapporteur’s proposal to insert the phrase “as far as practicable” in draft article 9 in order to 

address concerns regarding situations in which the forum State was required to take urgent 

action. Some States considered that the phrase “without delay” should be amended to provide 

the competent authorities with the necessary flexibility and margin of discretion to fulfil their 

duties effectively.  

 He agreed with the Special Rapporteur that the words “unless such notification would 

jeopardize the confidentiality of an ongoing investigation or the proper conduct of criminal 

proceedings” should be added to draft article 10 (1) in response to some States’ concerns that 

the notification obligation could have an adverse impact on ongoing investigations or give 

rise to the possibility of evidence being destroyed or witnesses being influenced. The Special 

Rapporteur proposed to delete the phrase “which may include those provided for in 

applicable international cooperation and mutual legal assistance treaties” in draft 

article 10 (3), recognizing that he had failed to properly analyse a number of comments made 

by States. The inclusion of that phrase had been the subject of much debate within the 

Commission, which had ultimately decided to retain it on the understanding that such means 

of communication between States had, on occasion, been used by States and could be a useful 

tool for facilitating notification. His preference would be for the Special Rapporteur to 

reconsider his proposal to delete the phrase, or else to outline the reasons for deleting it in 

the commentary. The commentary could also explain that, in addition to diplomatic channels, 

States could use the means provided for in article 22 of the United Nations Convention on 

Jurisdictional Immunities of States and Their Property for notification purposes. 

 While the Commission did not need to address the question of the final form of its 

work on the topic until it had adopted the draft text, he considered that a set of draft articles 

would be the most appropriate format. He was in favour of submitting the draft articles to the 

Drafting Committee. 

 Ms. Galvão Teles said that she wished to express her gratitude to the Special 

Rapporteur for his second report on the topic and to the secretariat for the compilation of 

comments received from States (A/CN.4/771, A/CN.4/771/Add.1, A/CN.4/771/Add.2 and 

A/CN.4/771/Add.3). The documents offered valuable information and observations that 

would allow the Commission to assess draft articles 7 to 18 and the commentaries adopted 

on first reading in 2022. 

 She had made it clear at the previous session that retaining draft article 7 was of the 

utmost importance. Her view remained unchanged and was supported by recent 

developments and various comments submitted by States. She was convinced that draft 

article 7 captured an important trend in the development of international law that the 

Commission could not ignore. Several States considered that exceptions to immunity ratione 

materiae for the commission of the most serious international crimes existed under 

customary international law or that there was a discernible trend in that direction. Others 

maintained that such exceptions did not currently exist or that there was insufficient State 
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practice to determine that they did. The fact remained, however, that the overwhelming 

majority of States that had commented on draft article 7 supported its inclusion in the text, 

regardless of whether they viewed it as an existing or emerging rule of customary 

international law or a progressive development of international law. Just three States had 

explicitly requested its deletion.  

 Many States had asked the Commission to reconsider the formulation of draft 

article 7, specifically the list of crimes, arguing either that it was incomplete or that the 

criteria employed in selecting the crimes listed should be revisited and further clarified. She 

agreed that the unamended version of the draft article was incomplete and that it was difficult 

to follow the logic of distinguishing between the crime of aggression and other international 

crimes. Recent developments had led to a notable increase in collaboration among States to 

preserve evidence and prepare cases for future trials, including before national courts. One 

example was the work carried out through the International Centre for the Prosecution of the 

Crime of Aggression against Ukraine. It was also noteworthy that a number of States had 

opened criminal investigations into the crime of aggression since early 2022. In short, the 

crime of aggression was one of the most serious international crimes, and functional 

immunity was not applicable to such crimes. For that reason, she fully supported the Special 

Rapporteur’s decision to revise draft article 7 and include the crime of aggression on the list.  

 The widespread concern regarding the exclusion of the crime of aggression had arisen 

because draft article 7 appeared to offer an exhaustive list of crimes to which functional 

immunity did not apply. While she understood the Special Rapporteur’s concern that opting 

for a set of criteria might undermine legal certainty, the inclusion of a list could prevent the 

development of further exceptions to functional immunity. The current list and the suggestion 

to include slavery might create confusion, given that a number of crimes that fell under the 

notion of “crimes against humanity” in article 7 of the Rome Statute were also listed 

individually. It had been suggested that those concerns could be overcome by amending the 

chapeau to draft article 7 or adding a new subparagraph that included the phrase “any other 

crime under international law accepted and recognized by the international community of 

States as a whole”. Alternatively, the draft article could be modified to include a general 

reference to “international crimes” or “crimes under international law”. An illustrative list of 

examples of international crimes to which functional immunity did not apply could then be 

included in the commentary, which would enable the Commission to make a connection 

between the current topic and its earlier work on peremptory norms of general international 

law (jus cogens), especially the illustrative list of prohibitive norms it had recognized as 

having that status. In any case, the commentary should further clarify the rationale for 

including the crimes in the illustrative list in draft article 7, namely, that functional immunity 

did not apply to international crimes for which individual criminal responsibility was 

accepted under customary international law or to crimes whose prohibition constituted a 

peremptory norm of international law.  

 With respect to draft article 10, she shared the concern raised by some States that the 

notification obligation would, in some situations, be prejudicial to the conduct of criminal 

proceedings. Accordingly, while she would support the Special Rapporteur’s proposed 

amendment to draft article 10 (1) in principle, she agreed with other members that the 

obligation set out in the draft article had no basis in State practice and could further 

complicate the fight against impunity. The Commission should therefore consider whether it 

wished to retain draft article 10. On draft article 12, States had expressed contrasting views 

regarding the retention of paragraph 5. She agreed with the Special Rapporteur that the 

irrevocability of waivers was generally accepted as a manifestation of the principle of good 

faith and that the reference to that rule should remain in the draft article as it contributed to 

legal certainty.  

 She supported the Special Rapporteur’s proposal to retain draft article 15 with no 

changes. As noted by the Special Rapporteur, the draft article was important in ensuring a 

balance between the rights and interests of the State of the official and those of the forum 

State. In its current form, it helped to preserve immunity and prevented interference in the 

legitimate exercise of criminal jurisdiction over an official. States’ concern that draft 

article 15 would supersede their various obligations under international law, including those 

under mutual legal assistance treaties, was addressed through the “without prejudice” clause 
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in paragraph 5. Critically, the draft article governed only the transfer of criminal proceedings 

from the forum State to the State of the official and in no way precluded the transfer of 

proceedings to a third State or a competent international criminal court. In that way, it 

represented a meaningful addition to Part Four by providing guidance on the transfer of 

proceedings in particular situations that might not already be provided for in some other way.  

 With regard to some States’ concerns about the wording of draft article 15 (4) and the 

need to ensure effectiveness in proceedings, she agreed with the Special Rapporteur that the 

obligation to “promptly and in good faith submit the case” had been clarified in the 

commentary and could be further expanded upon therein. The suggestion that the State of the 

official should keep the forum State informed of important developments in the proceedings 

after a transfer took place was a valuable one and should also be addressed in the 

commentary.  

 Draft article 18 remained a point of contention among States. As she saw it, the 

retention of that provision was essential if the Commission was to fulfil its objective of 

preparing a set of draft articles that would form the basis for the negotiation of a future treaty. 

The suggested modifications, such as the establishment of time limits, the clarification of the 

term “a reasonable time” and the introduction of an opt-out clause, should be addressed in 

the context of any future treaty negotiations that States chose to pursue. 

 She fully supported the Special Rapporteur’s view that the draft articles should form 

the basis of a convention. She had no strong preference with regard to the formulation of the 

Commission’s recommendation to the General Assembly. One option was for the 

Commission to recommend that Member States should take note of the draft articles before 

elaborating a convention at a later stage. Indeed, most States that had commented on the final 

form of the draft articles had suggested that they should form the basis of a convention. All 

of the Commission’s previous work in relation to immunities had been codified in 

conventions, and such an approach offered the Commission more freedom to include 

provisions that fell within the realm of progressive development as well as those that 

represented codification of customary international law. Rather than using its limited time to 

determine under which of those two categories draft article 7 fell, the Commission should, 

contrary to its usual practice, keep the door open for States to make progress in the 

negotiations and reach a durable solution that contributed to international peace and security 

and the fight against impunity.  

 Mr. Argüello Gómez said that the topic “Immunity of State officials from foreign 

criminal jurisdiction”, particularly as it related to the crimes listed in draft article 7, was 

closely linked to the issue of universal jurisdiction. The crimes dealt with in the draft article 

did not necessarily have a territorial, nationality-based or other traditionally recognized 

relationship with the forum State, which was perhaps the most controversial aspect of the 

application of universal jurisdiction. By excluding that issue from the discussion on universal 

jurisdiction, it had been easier to set aside the contrary view held by a great many States 

regarding the exercise of that type of jurisdiction. 

 The Sixth Committee’s discussions on the scope and application of universal 

jurisdiction, which had been ongoing for several years, had not led to a consensus on the way 

forward. The Movement of Non-Aligned Countries, which took part in the related 

discussions within the working group created by the Sixth Committee, had stated as recently 

as October 2024 that it was “premature” to ask the Commission to undertake a study of the 

different aspects of universal jurisdiction. 

 Notwithstanding the above, the report took for granted the existence of customary 

international law that allowed for the prosecution of foreign officials for the crimes listed in 

draft article 7, in other words, for crimes committed by officials of another State outside the 

territory of the forum State. It was noted in the report that the existence of such a law was 

supported by the practice of a small group of countries, particularly European countries, as 

had been pointed out by several States at the first-reading stage. However, the report 

dismissed the comments made in that connection by simply stating that “some States 

expressed reservations about the customary law nature of the non-applicability of immunity 

ratione materiae to international crimes”, even though those States, which included the 

Russian Federation, the United States of America and Saudi Arabia, represented roughly half 
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of the world’s population. The purpose of the report was also to “complement the draft 

articles and commentaries with references to new developments in international law that have 

taken place since the draft articles were adopted on first reading”, which it did by, again, 

referencing the prosecution of criminal cases by half a dozen European States and one Latin 

American State. Furthermore, in those recent cases, criminal jurisdiction was applied only in 

respect of officials from developing States, thereby highlighting the selective exercise of that 

jurisdiction, which was unilaterally decided by the authorities of the forum State. It was thus 

difficult to find examples of the exercise of that jurisdiction between States with good 

international relations. The examples of the exercise of criminal jurisdiction over foreign 

officials cited did not include the notorious crimes committed in the State of Palestine or the 

crime of aggression being perpetrated against Yemen.  

 The question of whether the draft articles were de lege lata or de lege ferenda would 

become a minor matter if they were referred by the Commission to the General Assembly 

with the recommendation that they should form the basis for the negotiation of a treaty. If the 

Commission proceeded in that manner, it should be made clear that a significant number of 

its members did not agree that draft article 7 reflected customary law. 

 The crimes set out in draft article 7 were international crimes imputable to those who 

committed them, regardless of the public function that they performed. However, it was one 

thing for them to be responsible for such crimes and quite another for them to be prosecuted 

by foreign courts. That distinction had been made clear by the International Court of Justice 

in 2012 in Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening), in 

which it had held that “recognizing the immunity of a foreign State in accordance with 

customary international law does not amount to recognizing as lawful a situation created by 

the breach of a jus cogens rule”.  

 As for the Special Rapporteur’s proposal to add three new international crimes to the 

list in draft article 7 (1), namely the crimes of aggression, slavery and the slave trade, he too 

wished to recall that the possibility of including those crimes had already been discussed at 

length by the Commission, which had decided to omit them. The text should only be changed 

at the second-reading stage if there were “compelling reasons” for doing so. However, if the 

Commission decided to add the crime of aggression to the list, as recommended by the 

Special Rapporteur, a paragraph should be added to the article to make it clear that the official 

could only be prosecuted for the crime of aggression if the Security Council and, if 

appropriate, the International Court of Justice had determined the existence of aggression by 

the State of the official.  

 Draft article 7 (2), which provided that the crimes listed in paragraph 1 were to be 

understood according to their definition in the treaties enumerated in the annex to the draft 

articles, made definitions contained in treaties into law applicable to all States even if they 

were not necessarily parties to those treaties. Those offences must be criminalized in 

accordance with customary international law.  

 The Special Rapporteur’s proposal to limit the guarantee established in draft 

article 9 (1) – which provided that, when the competent authorities of the forum State became 

aware that the immunity of an official of another State might be affected by the exercise of 

its criminal jurisdiction, they must promptly consider the question of immunity – by adding 

the language “as far as practicable” further left the consideration of immunity to the discretion 

of the forum State.  

 The Special Rapporteur’s proposed amendment to draft article 10 undermined the 

guarantee that the forum State would notify the State of the official concerned before 

initiating criminal proceedings or taking coercive measures. Adding that such notice did not 

need to be given if it could jeopardize the confidentiality of an ongoing investigation or the 

proper conduct of criminal proceedings offered greater freedom of action to the forum State. 

The draft article also provided that the notification could be provided through diplomatic 

channels, but it was not clear whether the response could be received through the same 

channels. The commentary should make it clear that, while the State of the official did not 

have to appear before the judicial authority hearing the case, it could maintain communication 

through diplomatic channels. 
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 The Commission might consider adding to draft article 11 (1) language to the effect 

that immunity should be invoked as soon as possible “after receipt of the notification referred 

to in draft article 10”. Stating that immunity should be invoked when a State became “aware” 

that the criminal jurisdiction of another State could be or was being exercised over one of its 

officials could be disadvantageous as, if the case was widely publicized, it could be argued 

that immunity should have been invoked from the moment it was made public. 

 Draft article 12 should indicate which State authorities were authorized to waive the 

immunity of one of their officials. He proposed adding language to the effect that the waiver 

should be made by the competent authority of the official’s State.  

 Several important aspects of draft article 14 had already been commented on. He noted 

that paragraph 3 was the only provision in the text that contained special provisions for 

determining immunity in cases where draft article 7 was applied.  

 Draft article 15 provided that any request for the transfer of criminal proceedings to 

the State of the official was to be assessed in good faith by the forum State. In his view, such 

a transfer should be mandatory if, and only if, the State of the official agreed to submit the 

case to its own competent authorities for the purpose of prosecution. That situation would 

arise in the cases envisaged by draft article 7, which was when the forum State could claim 

to exercise criminal jurisdiction. Draft article 15 (4) established a guarantee against impunity 

by empowering the forum State to resume its criminal proceedings if the State of the official 

did not submit the case to its competent authorities in a timely manner. He endorsed 

Mr. Forteau’s suggestion to insert a new draft article that would reproduce the wording of 

paragraph 196 of the judgment of the International Court of Justice in Certain Questions of 

Mutual Assistance in Criminal Matters (Djibouti v. France), namely: “The State notifying a 

foreign court that judicial process should not proceed, for reasons of immunity, against its 

State organs, is assuming responsibility for any internationally wrongful act in issue 

committed by such organs.” That provision would act as an additional guarantee.  

 Draft article 16, which provided that officials of the other State must be guaranteed 

fair treatment, a fair trial and other guarantees, although arguably superfluous, should be 

retained because it stated that such treatment must be not only in accordance with the 

applicable provisions of national law but also in accordance with the provisions of 

international law. That reference to international law should also be included in paragraph 3 

of the draft article, which referred only to the rights mentioned in paragraph 2 being exercised 

in conformity with the laws and regulations of the forum State.  

 Lastly, on draft article 18, which dealt with the settlement of disputes, he agreed that 

any dispute relating to the interpretation or application of the draft articles should be resolved 

by means of the peaceful settlement of disputes provided for in the Charter of the United 

Nations, including recourse to the International Court of Justice if necessary. Although some 

members of the Commission preferred not to make recourse to the Court mandatory, the fact 

remained that the international conventions dealing with the crimes referred to in draft 

article 7 already provided for recourse to that organ. The draft article should make clear that, 

while the dispute between the States was being resolved, pending recourse to a third instance 

– whether the Court or another body or procedure – the situation of the official, if they were 

in the country of the forum, must be given special consideration. Likewise, the conduct of 

the proceedings should be adjusted and, if necessary, a stay of execution granted pending the 

resolution of the dispute by the appropriate mechanism.  

 Mr. Tsend said that the second report on the topic “Immunity of State officials from 

foreign criminal jurisdiction” provided a careful synthesis of comments by States, State 

practice and jurisprudence and should permit the Commission to finish its work on the longest 

running topic on its current programme of work. He associated himself with the statements 

delivered by Ms. Mangklatanakul and Mr. Lee.  

 He agreed with the Special Rapporteur’s recommendation that the Commission’s 

output on the topic should take the form of draft articles and that they should be brought to 

the attention of the General Assembly and, at the appropriate time, serve as the basis for 

negotiating a treaty on the topic. The political and legal complexities of the subject matter 

warranted no other format than draft articles.  
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 Draft article 7 had understandably drawn the most comments from States. He 

supported the Special Rapporteur’s recommendation to maintain the list in draft article 7 (1), 

to elaborate on the rationale for including the crimes listed there in the commentary and to 

add the crime of aggression, slavery and the slave trade to the current list, on condition that 

the related commentary noted that the provision was not reflective of customary international 

law. 

 Part Four of the draft articles, on the procedural provisions and safeguards applicable 

in relation to the immunity of State officials from foreign criminal jurisdiction, was arguably 

the most challenging on account of the lack of State practice in support of its provisions, 

given the complexity and diversity of criminal procedure regulations in different countries. 

Basic terms such as “criminal jurisdiction” or “initiating criminal proceedings” would need 

to be carefully framed in draft article 2. More importantly, for practical purposes, it would be 

those procedural provisions that would enable criminal justice systems to navigate the 

immunity of State officials and strike a careful balance between the principles of sovereign 

equality and accountability. He fully supported those members of the Commission who had 

called for a detailed analysis and discussion of every provision in Part Four in the Drafting 

Committee. For the sake of clarity, it was desirable to have fewer and simpler draft articles 

in Part Four. The Drafting Committee might wish to examine the proposal by the Russian 

Federation to combine draft articles 9 and 14 into a single provision. It was his assumption 

that an examination of immunity must end with establishing its existence or non-existence. 

 Draft article 10, on notification to the State of the official, illustrated the difficulties 

that could arise in the practical application of the various provisions in Part Four. The 

Commission should be aware of the different, and often conflicting, functions and interests 

of the judicial and executive branches in most countries around the world when it came to 

the immunity of foreign State officials. He agreed with Mr. Forteau that draft article 10 risked 

hindering the activities of national courts and their independence, and could prevent the 

bringing of criminal proceedings by obliging the forum State to inform the State of the 

official in advance. However, he was not in favour of deleting draft article 10 altogether. 

Notification must take place before any coercive measures were taken against the State 

official or when the official in question claimed immunity, as suggested by Austria. The 

judgment of the International Court of Justice in Certain Questions of Mutual Assistance in 

Criminal Matters (Djibouti v. France) was very instructive in that regard. 

 While he appreciated the Special Rapporteur’s efforts to make draft article 10 more 

flexible by proposing to add to paragraph 1 the phrase “unless such notification would 

jeopardize the confidentiality of an ongoing investigation or the proper conduct of criminal 

proceedings”, such a qualifier would defeat the purpose of the draft article by making it 

impossible to provide any form of notification to the State of the official because the 

determination as to whether such a notification would jeopardize the confidentiality of an 

ongoing investigation must necessarily be left to the discretion of law enforcement officers 

and their supervisors and prosecutors and judges, which would be complex and circuitous. 

He agreed that, as a rule, immunity must be invoked in writing; however, in situations 

involving the imminent threat of the use coercive measures against the State official, 

immunity must be allowed to be invoked in oral form. He likewise concurred that a waiver 

of immunity should be irrevocable in the interests of legal certainty. 

 Mr. Fife said that, unsurprisingly, the topic “Immunity of State officials from foreign 

criminal jurisdiction”, which addressed particularly delicate matters, had been on the 

Commission’s programme of work for some time. The second report built on a significant 

number of comments from States, with sometimes quite divergent views, in response to 

several invitations to contribute information about State practice and their opinio juris and to 

provide concrete feedback on suggestions made. Like other members of the Commission, he 

wished to express his deep regret about the truncation of the Commission’s 2025 session 

because of the liquidity crisis facing the United Nations. The current topic in particular 

warranted careful discussion, which, in turn, required time.  

 He largely concurred with the proposals made by the Special Rapporteur, who had 

struck a reasonable balance between a variety of concerns and had been able to reconcile 

some seemingly intractable dilemmas. In that context, procedural safeguards could serve to 

build bridges between formerly opposing positions. He also supported the course of action 
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suggested by the Special Rapporteur, namely, to present the General Assembly with complete 

draft articles in order for States to take note of them and, in the future, to use them as a basis 

for negotiating a treaty on the topic.  

 So far in the debate, useful statements had been made in favour of not limiting the 

Commission’s interest to opinions expressed by foreign ministries or the executive 

authorities of Member States. A forceful case had been made for showing particular 

sensitivity to reasoning originating from judicial authorities. The case law of international 

and national courts was based on a weighing up of several relevant circumstances arising in 

specific cases, which often reflected a complex reality. Furthermore, in many national legal 

systems, State practice might rely on judicial decisions rendered at final instance by the 

judiciary, rather than on the opinion expressed by chanceries and related organs of the 

executive. However, that in no way meant that the input received from States in the Sixth 

Committee did not build on and accurately convey such national or other jurisprudence. 

Rather, the Commission, in formulating legal guidance, should take on board the wisdom 

emanating from actual and lived legal process, which revealed the complex realities often 

faced by national prosecutorial authorities. As highlighted by Mr. Forteau, the Commission 

should consider the process involved in greater depth, the 2008 judgment of the International 

Court of Justice in Certain Questions of Mutual Assistance in Criminal Matters and the 

decision handed down by the European Court of Human Rights in Sassi and Benchellali v. 

France in October 2024. The judgment in Certain Questions of Mutual Assistance in 

Criminal Matters contained nuances that shed light on the key notion of “coercive measures” 

being a threshold for triggering key considerations of immunity. Even without coercion, 

much could be done to further the fight against impunity, including taking certain 

investigatory steps that would allow for the collection and preservation of evidence.  

 Opinio juris expressed by Member States and evolving case law were precious 

building material for the Commission. However, there was still a dearth of relevant cases in 

many States. He did not exclude the possibility that a lack of cases might, in some cases, 

mean that immunity worked in silence: if there was a presumption of immunity, the 

possibility of initiating criminal proceedings might not even be contemplated; and, in some 

cases, that might even indicate a tacit, if not unconscious, State practice. 

 The Commission should try to visualize the actual, practical reality faced by national 

enforcement and prosecutorial authorities in relation to the topic. Firstly, prosecutorial 

authorities needed to combat impunity and serve the interests of justice without exercising 

their authority in such a way as to breach the fundamental principle of par in parem imperium 

non habet and become judges of official acts of other States. Secondly, criminal jurisdiction 

relied on the collection of information that might be decisive for determining whether any 

steps were to be taken which, in turn, might serve as evidence in court. It was a national rules-

based system operated by largely independent institutions that were, however, dependent on 

access to information and evidence. Such access might be essential for assessing allegations 

and facts related to a situation that might have given rise to the commission of an international 

crime. Thirdly, it should be made clear that a national prosecutorial authority could not be 

prevented from collecting information or undertaking investigations related to a situation 

simply because immunity might or did apply somewhere in the world. The 2008 judgment 

of the International Court of Justice in Certain Questions of Mutual Assistance in Criminal 

Matters was very useful in that it highlighted where some red lines might be located: one 

concerned the application of coercive measures, and another the way in which a State or a 

person enjoying immunity could be approached. Fourthly, examining a situation where a 

crime might have been committed might require the preservation of important evidence, even 

if it could not, at that juncture, be supplemented or utilized in court because of the existence 

of immunity. To take a different approach would jeopardize the fight against impunity. 

 With regard to draft article 10, he did not believe that the official’s State of nationality 

must be notified of the initiation of proceedings before the question of coercive measures 

arose. He supported the view expressed by the Special Rapporteur that there might be 

particular exceptions to an obligation of notification. That did not exclude the value of good 

communication, good faith and predictability for States. Nevertheless, there might be 

particular circumstances in which an exception to the obligation of notification could be 

made.  
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 He supported the inclusion of a clear rule, possibly in article 11, that would address 

the consequences of a State invoking immunity ratione materiae for the conduct of one of its 

officials. Making such an invocation signified, in his view, that the conduct fell within the 

scope of State responsibility, irrespective of whether the official concerned might have acted 

ultra vires, and demonstrated how various factors relating to international wrongfulness 

might be considered in concreto. 

 He supported the proposed list of crimes in draft article 7. He was also in favour of 

not specifying what did and did not constitute codification in that regard, as it was important 

to leave scope for future clarifications and developments of law.  

 Nevertheless, there was a need to include commentaries that highlighted the 

complexities and practical challenges faced by domestic prosecutorial authorities relating to 

the crime of aggression. Unlike other crimes, the crime of aggression was limited to a small 

number of individuals, as it was considered a leadership crime, potentially involving not only 

the “troika” – Heads of State, Heads of Government and Ministers for Foreign Affairs – who 

enjoyed immunity ratione personae, but also key government and military leaders. Gaining 

access to relevant evidence to counter attempts at politicization in various circles might, with 

few exceptions, be particularly complicated for a prosecutorial authority. Unlike in the case 

of investigations into genocide, crimes against humanity and war crimes, access to evidence 

of aggression might not benefit from the experience of earlier cases involving persons lower 

in the chain of command or hierarchy, which could provide a broader evidentiary picture of 

key factual, organizational and other factors that might inform considerations of actus reus 

and mens rea. 

 Moreover, the cooperation of the domestic authorities was unlikely to be forthcoming 

while the persons concerned were still in power. In most cases, the crime of aggression had 

only recently been defined in domestic laws. Moreover, there might not be sufficient State 

practice to speak of a customary law basis for universal jurisdiction for that crime. That had 

an impact on a domestic prosecutorial authority faced with immunity ratione materiae 

exceptions for the crime of aggression, and due caution was clearly called for. There was a 

need for a thorough consideration of all relevant factors, including alternative ways to 

exercise jurisdiction and the comparative advantages related to other jurisdictions. In the fight 

against impunity, access to evidence was crucial for prosecution within the domestic criminal 

justice system.  

The meeting was suspended at 11.30 a.m. and resumed at 11.55 a.m. 

 Mr. Mingashang said that he wished to commend the Special Rapporteur for the high 

quality of his second report. He shared the concerns expressed by previous speakers over the 

current crisis affecting international law, caused by the shortage of resources needed to 

further the process of its progressive development and codification. There was much talk 

about the liquidity crisis at the United Nations, but he feared that behind the apparent 

consensus on the current state of affairs lay political motivations involving the future of 

international law. The fact that the body responsible for the promotion and codification of 

international law was hobbled and threatened with paralysis should be a matter of great 

concern to all members. A 40 per cent reduction in the time allotted for making statements 

meant that those statements would no longer weigh as heavily in the discourse on the 

fundamental issues of the day. 

 He came from a country whose situation in terms of international law put it at the 

centre of the debate on the fight against impunity for serious crimes under international law 

and, consequently, on the immunity of State officials from foreign criminal jurisdiction. He 

recalled the case concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of 

the Congo v. Belgium), in which an international arrest warrant had been issued against a 

serving Minister for Foreign Affairs of the Democratic Republic of the Congo, with a view 

to his extradition for alleged serious violations of international humanitarian law. The Office 

of the United Nations High Commissioner for Human Rights had commissioned a fact-

finding mission to investigate war crimes in the country; the resulting August 2010 report 

documenting the most serious violations of human rights and international humanitarian law 

committed within the territory of the Democratic Republic of the Congo between March 1993 

and June 2003 listed acts that could constitute crimes of genocide. He also recalled Security 
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Council resolution 2773 (2025), which directly condemned Rwanda for its support for a rebel 

group in the east of the Democratic Republic of the Congo and called for the immediate 

withdrawal of Rwandan troops from the country, which brought to mind the provisions of 

article 8 bis of the Rome Statute of the International Criminal Court, as amended on 10 June 

2010. 

 With regard to draft article 7, it would be regrettable to conclude the important work 

on the topic, begun nearly 20 years earlier, by removing the crime of aggression from the list 

of crimes to which immunity ratione materiae did not apply. International rights would be 

meaningless if every State or every representative of a State could enjoy the freedom to 

unleash aggression with impunity. As the Special Rapporteur pointed out in his second report, 

numerous States had questioned the reasons given by the Commission for excluding the 

crime of aggression from draft article 7. He welcomed the Special Rapporteur’s decision to 

heed the call of States to extend the list in draft article 7 to include other crimes, including 

the crime of aggression. However, he was concerned that placing the crime of aggression 

towards the end of the list could give rise to an inverted hierarchical organization of serious 

crimes under international law, with the result that crimes that were unanimously considered 

to be the gravest of offences were reduced to lesser ones. He therefore suggested that the 

crime of aggression should be moved up to the top of the list.  

 From a technical point of view, the central question was one of the enforceability of 

the legal instrument to which the Special Rapporteur referred in his report to justify the 

inclusion of the crime of aggression in draft article 7, namely the Rome Statute as amended 

on 10 June 2010. The problem was that a State that was not a party to the Rome Statute or 

had not ratified the amendments adopted at the Review Conference of the Rome Statute held 

in Kampala in 2010 might not consider itself bound by the provisions of article 8 bis and, 

consequently, might not recognize any practical effect of draft article 7 (1), in particular with 

regard to the crime of aggression. 

 The definition of aggression remained something of a conceptual mirage, 

notwithstanding the terms of General Assembly resolution 3314 (XXIX), on the definition 

of aggression, and article 8 bis of the Rome Statute, which dealt with the definition for the 

purposes of individual liability. Aggression was generally instigated and committed by 

leaders of the State, by those in charge of State policy and its implementation on the ground, 

and by soldiers of various ranks. There was a long list of political and military figures who 

had waged wars of aggression. It went without saying that the perpetrators of aggression 

would escape criminal prosecution if they were to enjoy impunity under the original wording 

of draft article 7.  

 However, the fact remained that aggression was first and foremost a crime of the State, 

which raised the question of the link between the international responsibility of a State guilty 

of the crime of aggression and the individual criminal responsibility of a representative of 

that State for the purposes of prosecution before a foreign criminal court. The Nürnberg trials 

of major war criminals had been justified by the fact that the responsibility of Nazi Germany 

for the outbreak of the Second World War had not been open to discussion. Therefore, it had 

been left to the International Military Tribunal at Nürnberg to establish the responsibility of 

the individuals who had participated in that gruesome project. In other words, the question 

of establishing the responsibility of the State and the individual for the crime of aggression 

remained an open question. Some ideas for addressing it had already been put forward, 

notably by Ms. Mangklatanakul and Mr. Argüello Gómez. 

 Lastly, he was concerned that, on the whole, apart from the case of Argentina, only 

the courts of Western States had challenged the invocation of immunity from criminal 

jurisdiction by official representatives of foreign States, and they had done so mainly in 

respect of nationals of non-Western countries. He wondered whether that situation depended 

purely on circumstances or, on the contrary, was a structural dynamic inherent in how 

international criminal law was conceived. If the latter was true, that raised concerns that the 

provision in draft article 7 would be invoked in the future only when it suited a State’s needs.  

 He shared the Special Rapporteur’s hope that, in due course, the General Assembly 

would use the draft articles as a basis for negotiating a treaty on the topic, with a view to 

building support for the fight against impunity for the most serious crimes under international 
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law. He recommended that the draft articles and the annexes thereto should be referred to the 

Drafting Committee. 

 Mr. Akande said that he shared the disappointment and frustration at the curtailment 

of the session, which had caused members to shorten and rush through their statements. That 

had caused members to leave important things to their written statements, meaning that the 

record of the Commission’s plenary debates would be somewhat incomplete.  

 He was grateful to the Special Rapporteur for his excellent report, which provided a 

valuable basis for completing the Commission’s work on the topic. A number of members 

had mentioned that the settled practice of the Commission, at the second-reading stage, was 

to change things only where there were compelling reasons to do so. Some had suggested 

that changes should be made only in response to State comments or new developments in 

international law. He did not consider that those were the only compelling reasons that might 

lead the Commission to make changes at the second-reading stage. He did not see why the 

Commission could not rethink its approach on particular issues if members considered that a 

different approach was likely to better promote progressive development and codification. 

The Commission should be able to do that even if it was not in response to State comments 

or new developments. That was particularly true in the current situation, where a substantial 

number, and perhaps the majority, of the Commission members had not previously had the 

opportunity to express their views on the topic.  

 He agreed with the Special Rapporteur’s proposal that the Commission should 

recommend that the General Assembly use the draft articles as a basis for the negotiation of 

a treaty on the topic. In his view, the procedural safeguards contained in Part Four could only 

be given effect through the conclusion of a treaty. At the same time, he emphasized that the 

entirety of the other parts of the draft articles reflected existing law and a proposal for a future 

treaty should not be seen as undermining that conclusion. 

 Turning to the substantive issues, he said he would focus only on draft article 7. He 

welcomed the approach that the Commission had taken on first reading and that had been 

maintained by the Special Rapporteur. Draft article 7 not only reflected existing customary 

international law; some of its provisions also represented the best interpretation that could be 

given to widely ratified and, in some cases, universally ratified treaties. In addition to there 

being sufficient and long-standing practice that indicated that immunity ratione materiae did 

not apply to a range of international crimes, there were important reasons of principle why 

that conclusion must be so. 

 With regard to State practice, there had been much emphasis on prosecutions that had 

been conducted in the last decade or so of officials of foreign states for international crimes. 

The Special Rapporteur made reference to some recent cases in his second report. However, 

it was important to recall that, at the end of the Second World War, there had been a 

significant number of national prosecutions of foreign State officials – aside from the 

prosecutions before the international military tribunals in Nürnberg and Tokyo – that had 

been conducted in Europe and Asia for war crimes and crimes against humanity in particular. 

All of the decisions to prosecute had been taken, at least implicitly, on the basis of the lack 

of immunity ratione materiae in respect of such crimes.  

 It was sometimes argued that, because immunity had not been considered in those 

post–Second World War cases, they were not relevant to the question of immunity ratione 

materiae for international crimes. He disagreed with that argument. In all of those cases, the 

forum State had taken the view that it had been entitled to exercise jurisdiction over foreign 

officials for international crimes. That was not merely practice, but also a clear expression of 

opinio juris. A State’s decision to prosecute already showed that it did not consider any rule 

of immunity to be a bar to prosecution. Those States had been well aware of the rules 

concerning immunity and they had chosen, over and over again, to assert jurisdiction over 

officials of a foreign State for acts that had been carried out in an official capacity, when the 

prosecution had been for international crimes. It was worth noting that other States had not 

challenged that exercise of jurisdiction.  

 The best and the only explanation for what, at the end of the Second World War, had 

been a general practice was that States had taken the view that immunity ratione materiae 

did not apply to prosecutions for international crimes. Based on an understanding of how 
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rules of customary international law were formed, such a rule must have come into effect at 

that time. It was for those who took the view that such a rule did not exist to show that 

international law had developed in a different direction since then. It was true that some States 

had taken the view in recent decades that there was no exception to immunity ratione 

materiae, even with respect to prosecutions for international crimes. However, given that a 

rule creating that exception had already formed, it would be for those States to show that 

there was general practice, supported by opinio juris, that was sufficient to change the law 

and remove the exception. 

 In the case of some international crimes, the exception to immunity ratione materiae 

was also reflected in widely, indeed universally, ratified treaty law. There were a number of 

cases where treaties creating international crimes, first, set out crimes that were explicitly 

directed at the conduct of State officials or others who acted in an official capacity and, 

second, provided that other States could or even must exercise jurisdiction over persons who 

committed those crimes. In such cases, the rule of immunity ratione materiae could not be 

taken as continuing to subsist. The treaty rule that either gave permission to or, in some cases, 

imposed an obligation on States to exercise jurisdiction over those crimes necessarily 

removed such immunity. To take a contrary view was to render such treaty provisions 

redundant.  

 The Convention against Torture and Other Cruel, Inhuman or Degrading Treatment 

or Punishment defined torture as the intentional infliction of severe pain or suffering “when 

such pain or suffering is inflicted by or at the instigation of or with the consent or 

acquiescence of a public official or any other person acting in an official capacity”. The 

Convention provided that States parties must legislate to ensure that all acts of torture were 

offences under its criminal law, and, in situations where an alleged perpetrator of torture was 

present on the territory of another State party, that State would either prosecute or extradite 

the individual to a State where he or she would be prosecuted. Since the Convention limited 

the offence of torture to acts committed in an official capacity, extraterritorial prosecutions 

could only be carried out in cases where immunity ratione materiae would ordinarily be 

applicable. However, the application of immunity ratione materiae would deprive the 

Convention’s provisions on jurisdiction of practically all meaning. Such a result would be 

contrary to the object and purpose of the treaty. It was on that basis that the House of Lords 

in the United Kingdom had held in Regina v. Bow Street Metropolitan Stipendiary 

Magistrate, ex parte Pinochet Ugarte (No. 3) that immunity ratione materiae must be 

regarded as having been displaced.  

 Similarly, the crime of enforced disappearance as defined by article 2 of the 

International Convention for the Protection of All Persons from Enforced Disappearance 

could only be perpetrated by “agents of the State” or “persons or groups of persons acting 

with the authorization, support or acquiescence of the State”. Articles 4, 9 and 11 (1) 

established a set of obligations on States parties – similar to those provided for in the 

Convention against Torture – to legislate for the crime of enforced disappearance and to 

prosecute or extradite individuals suspected of committing enforced disappearances. It would 

defeat the purpose of that treaty regime if immunities were allowed to bar the prosecution of 

individuals in the courts of third States.  

 The position was similar with regard to war crimes in international armed conflicts. 

The universally ratified Geneva Conventions of 12 August 1949 and the widely ratified 

Additional Protocol I thereto set out a set of grave breaches of those instruments in the context 

of international armed conflicts between States. They imposed an obligation on all States to 

exercise jurisdiction with regard to alleged perpetrators. In the context of an international 

armed conflict, the parties involved were, by definition, States. Since any acts constituting 

war crimes in such a conflict must have a connection to the international armed conflict, it 

followed that those acts were most frequently committed by soldiers, members of the armed 

forces, or other officials or agents exercising State authority. Therefore, when the Geneva 

Conventions and Additional Protocol I conferred universal jurisdiction in respect of those 

crimes, it could not be supposed that immunity ratione materiae was left intact, as that would 

render the conferral of such jurisdiction practically meaningless. Those were long-standing 

rules to which all States had agreed. 
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 Similar points could also be made about the International Convention on the 

Suppression and Punishment of the Crime of Apartheid, which clearly covered acts done in 

an official capacity and also gave permission to all parties to the Convention to exercise 

jurisdiction over alleged perpetrators. 

 Therefore, he fully supported the retention of draft article 7, although questions 

remained as to how such an exception to immunity ratione materiae should be expressed. He 

supported the idea of having a list of international crimes to which immunity ratione materiae 

did not apply. However, he would also support the inclusion of language in paragraph 1 of 

the draft article that set out the general rule before setting out the list of crimes. In that respect, 

he welcomed the language proposed earlier in the meeting by Ms. Galvão Teles, which could 

be used as a basis for further discussion. 

 In addition, a rationale should be provided in the commentary for the crimes listed. 

Two rationales that had been put forward in the literature, and indeed by some members, 

were, in his view, not correct. First, he disagreed with the argument that international crimes 

were not official acts, because it confused the legality of an action with whether it was taken 

in an official capacity and would, furthermore, undermine State responsibility for it. Second, 

he disagreed with the view that it was because the crimes in question were contrary to 

peremptory norms of international law that there was no immunity ratione materiae with 

respect to them. As the International Court of Justice had pointed out in Jurisdictional 

Immunities of the State (Germany v. Italy: Greece intervening), although in a slightly 

different context, an allegation that conduct was in breach of a peremptory norm did not result 

in the non-application of the rules of immunity. 

 In his view, the best grounds for including the crimes on the list were: first, as he had 

noted with respect to customary international law, the practice pointing to a rule relating to 

the absence of immunity ratione materiae for a crime under international law; second, with 

regard to some of the crimes, the treaty law requirements that he had noted earlier; third, the 

understanding that crimes under international law were those crimes for which there was 

individual criminal liability directly under international law, with a distinction being drawn 

between “suppression crimes” and crimes that were directly criminalized under international 

law; and, fourth, where there was extraterritorial jurisdiction under treaty law or customary 

international law in respect of an international crime and the rule providing for jurisdiction 

expressly contemplated prosecution of crimes committed in an official capacity, the logical 

impossibility of immunity ratione materiae existing alongside such a conferral of 

jurisdiction. 

 He supported the inclusion in the list of the crime of aggression, a crime in respect of 

which international law directly provided for individual criminal liability and which therefore 

fell under a rule about the absence of immunity ratione materiae for an international crime. 

Although it was a matter separate from the question of immunity, he had doubts as to whether 

the crime of aggression was subject to universal jurisdiction and whether States could make 

determinations about the illegality of the conduct of a foreign State, as a prosecution for the 

crime of aggression would require. However, at least the State that was the subject of the 

aggression would have jurisdiction to bring such a prosecution, and there would be no 

immunity ratione materiae at least with respect to that State. 

 He had a number of reservations about tying definitions of crimes listed in draft 

article 7 to the Rome Statute of the International Criminal Court. First, it was unclear whether 

the reference in the annex was to the Rome Statute as adopted on 17 July 1998 or to the Rome 

Statute as amended from time to time. The latter reference would be problematic, as some of 

the amendments to the Rome Statute were not widely ratified. Second, it would seem 

appropriate to refer to the Geneva Conventions and Additional Protocol I for the definition 

of war crimes. They were far more widely ratified than the Rome Statute and referred directly 

to prosecutions by national courts, and Additional Protocol I included some crimes as war 

crimes that were not included in the Rome Statute. It would be possible to tie the definitions 

of the crimes listed to the States that had ratified the relevant treaties by adding the phrase 

“as between the parties to those treaties” to the end of draft article 7 (2). 

 Ms. Okowa said that she wished to associate herself with the Commission members 

who had already expressed appreciation for the Special Rapporteur’s inclusion in draft 
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article 7 of the crime of aggression in the list of crimes in respect of which immunity ratione 

materiae from foreign criminal jurisdiction would not apply. In her view, the crimes included 

in the list were largely uncontroversial and had been recognized in the practice of a number 

of States, including in their national laws. However, since the Commission’s task was to 

codify for the long term, the Special Rapporteur should have explained the methodology for 

the inclusion or exclusion of crimes and indicated whether additional crimes could be added 

to the list at a future date. 

 Participants at a recent briefing held by the Asian-African Legal Consultative 

Organization on the Commission’s work on immunity had noted that the Special Rapporteur 

had not explained why many of the crimes included in the Protocol on Amendments to the 

Protocol on the Statute of the African Court of Justice and Human Rights (the Malabo 

Protocol) had not been considered for inclusion in article 7. In doing so, they had highlighted 

the perennial problems that arose with respect to the Commission’s methods for identifying 

State practice. 

 The Malabo Protocol, adopted in June 2014, expanded the jurisdiction of the yet to be 

established African Court of Justice and Human Rights to include not only crimes under 

international law, such as genocide, crimes against humanity, war crimes and the crime of 

aggression, but also a broader set of transnational crimes that reflected the unique challenges 

facing African States, including the crimes of unconstitutional change of government, 

terrorism, piracy, mercenarism, corruption, money-laundering, trafficking in persons, drug 

trafficking, trafficking in hazardous wastes and the illicit exploitation of natural resources. 

Although some of the crimes listed in the Malabo Protocol, such as unconstitutional change 

of government, were controversial, their exclusion from the list in draft article 7 should have 

been based on rigorous methodological criteria. At the second-reading stage, there should be 

a compelling reason for any modifications to the draft articles; the exclusion of the 

experiences of a group of States whose interests were specially affected, to use the language 

of the judgment of the International Court of Justice in North Sea Continental Shelf, was a 

strong reason to revisit the list of crimes, or at least the criteria for the inclusion of crimes. 

 There was no doubt that many of the draft articles on procedural safeguards contained 

in Part Four were an exercise in progressive development in a sensitive and highly contested 

area of international law. On the whole, the provisions were sound. However, States’ 

comments that were critical of the Commission’s methods for gathering evidence of State 

practice were justified. The Commission relied primarily on requests for information from 

States, and its methods were perhaps inadequate for ensuring that the evidence gathered was 

sufficiently representative of evolving legal norms at the national level, particularly in terms 

of evidence beyond case law. The Commission should review those methods and consider 

introducing a mechanism to actively solicit input from States, with a particular focus on 

regions that generally did not submit comments to it, perhaps taking inspiration from the 

existing consultation frameworks of other international bodies, such as the formal technical 

assistance programme implemented by the Office of the United Nations High Commissioner 

for Human Rights, which combined elements such as treaty-specific reporting guidelines and 

capacity-building measures designed to help States fulfil their human rights reporting 

obligations. 

 With respect to the question of whether the procedural safeguards proposed 

appropriately balanced respect for State sovereignty with the equally compelling objective 

of ensuring criminal accountability for international crimes, she would focus her remarks on 

draft article 10, which required that, before initiating criminal proceedings or adopting 

coercive measures against an official of another State, the forum State must notify the State 

of the official. Although the Special Rapporteur had proposed a limited exception to that 

obligation in cases where such notification would jeopardize the confidentiality of an 

ongoing investigation or the proper conduct of proceedings, the provision remained highly 

problematic. The requirement of such advance notification was not grounded in State practice 

and could undermine the administration of justice. The model reflected in instruments such 

as the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment, the International Convention for the Protection of All Persons from Enforced 

Disappearance and the Ljubljana-The Hague Convention on International Cooperation in the 

Investigation and Prosecution of the Crime of Genocide, Crimes against Humanity, War 
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Crimes and Other International Crimes, which did not require notification before the taking 

of coercive measures, allowed for the rights of the accused to be protected without justice 

being obstructed. Advance notice could give rise to the risk of destruction of evidence, 

intimidation of witnesses, evasion of arrest or the departure of the foreign State official from 

the forum State. 

 The notification requirement in draft article 10 could become a backdoor to impunity, 

providing States with procedural tools to shield their officials from accountability, which 

would be inconsistent with both the spirit and the substance of the Commission’s draft articles 

on prevention and punishment of crimes against humanity, under which the notification 

obligation was triggered only after a person was taken into custody. In her view, the proper 

balance would be struck by requiring notification only after coercive measures had been 

taken, as was common practice. State sovereignty would thereby be respected while avoiding 

procedural obstacles that could impair efforts to prosecute the most serious crimes. Sovereign 

equality and the fight against impunity were not mutually exclusive, and the Commission 

must ensure that one was not used to frustrate the other. In that regard, the current procedural 

safeguards, particularly as currently formulated in draft article 10, did not strike the right 

balance and must be revised. The Commission’s work must reflect State practice or the 

absence thereof in the widest sense possible and not shore up procedural hurdles that could 

be used to foster impunity. She supported the recommendation that the final outcome should 

be draft articles that could serve as a basis for negotiating a convention on the topic. 

 The Chair, speaking as a member of the Commission, said that he would begin his 

remarks with two general comments, the reasons for which he had given at the Commission’s 

seventy-fifth session (A/CN.4/SR.3677). First, while he supported the thrust of the Special 

Rapporteur’s recommendation that the draft articles be brought to the attention of the General 

Assembly for States to take note and, at the appropriate time, consider as the basis for 

negotiating a treaty on the topic, he preferred the language that the Commission had used for 

its draft articles on prevention and punishment of crimes against humanity, with respect to 

which it had recommended the elaboration of a convention by the General Assembly or by 

an international conference of plenipotentiaries on the basis of the draft articles. The latter 

approach would be in line with the statements made by Brazil, the State of Palestine, Italy 

and Mexico in the Sixth Committee. Second, additional definitions should be included in 

draft article 2, in line with the comments made by a number of States on the concepts of 

criminal jurisdiction and inviolability. 

 Paragraph (11) of the commentary to draft article 7 explained that a list of crimes had 

been included in that draft article on the premise of promoting the progressive development 

and codification of international law. In his view, the relevant question at the present stage, 

accepting for the sake of argument the position put forward by various States that the draft 

article was not an exercise in codification, was whether it would nevertheless be an 

appropriate exercise in progressive development. He answered that question in the 

affirmative. A balance could be struck between the prevention of impunity, on the one hand, 

and other important functions valued by the international community, on the other, as 

identified in the joint separate opinion of Judges Higgins, Kooijmans and Buergenthal in 

Arrest Warrant of 11 April 2000, if immunities did not represent a bar to criminal prosecution 

in certain circumstances. The Special Rapporteur’s proposal addressed the important 

normative objective of preventing impunity, which was supported even by States critical of 

the provision, such as Brazil, Israel and the United States of America. The proposal built on 

State practice and States’ comments and was calibrated by the procedural safeguards set out 

in Part Four. While it was not the only way to strike the balance, he was content to support 

the Special Rapporteur’s decision to maintain the list of crimes in draft article 7 (1) and to 

add aggression, slavery and the slave trade to the list. 

 The Commission’s position on the legal character of the proposed provision should 

be set out in the commentary, in a manner that would best respond to States’ questions. The 

international law rationale found in various authorities should be identified through a serious 

review of the points raised in paragraph (12) of the commentary to draft article 7, with respect 

to sources prior to 2017, when the draft article had been provisionally adopted, and through 

careful research with respect to more recent practice. The Commission should carefully 

evaluate plausible alternative arguments and have a clear understanding of the type of 
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argument being made in each authority. In the Special Rapporteur’s second report, for 

example, United States v. Rafat Amirov et al. was used as an authority for an argument 

regarding immunity ratione materiae in general, but the facts of the case suggested that the 

narrower rationale of territorial tort was at play. In addition, while paragraph 73 of the report 

indicated that changes made to German legislation in 2024 related to international crimes, 

their scope had in fact been limited to offences included in the Rome Statute. In the 

commentary, the legal bases for the inapplicability of immunity with respect to each crime 

on the list should be explained in turn, with an indication of whether the inclusion of the 

crime in the list was considered to be an exercise in codification, progressive development 

or both, if not explicitly then at least implicitly on the basis of the type of authority provided 

and the reasoning employed. There should be no page-long footnotes conflating the 

authorities related to all crimes, as there were in the commentary adopted on first reading. 

 Executive conduct should be taken into account in determining the weight to be given 

to judicial practice, as explained by the International Court of Justice in paragraph 55 of its 

judgment in Jurisdictional Immunities of the State. To his knowledge, the Russian Federation 

had not raised the issue of immunity in its robust objection to the prosecution by Lithuania –

referred to by Lithuania in its comments on the draft articles – of former Soviet officials for 

alleged international crimes committed in 1991, which spoke to the general weight to be 

attributed to domestic judicial decisions. 

 Paragraph 2 of draft article 7 and the annex should be deleted in response to the 

concerns summarized in paragraph 52 of the Special Rapporteur’s second report. The proper 

place to list relevant instruments was in the commentary. 

 The Commission should address the territorial tort exception and consider at least the 

following: the rationale for the exception, its scope with respect to conduct partially outside 

the territory of the forum State, the applicability of immunity from criminal jurisdiction to 

officials present in foreign territory as a result of an act of aggression, and its implications 

with respect to the proposed inclusion of aggression in draft article 7 and with respect to draft 

article 9. 

 Part Four was an essential component of the draft articles. He supported the Special 

Rapporteur’s proposal to include the phrase “in any instance that may involve the exercise of 

criminal jurisdiction” in draft article 8 and would suggest that “exercise of criminal 

jurisdiction” should then be defined in draft article 2 as “an act carried out by the competent 

authorities of the forum State to establish, determine and enforce the criminal responsibility 

of an individual, which may include judicial as well as governmental, police, investigative 

and prosecutorial acts”. He did not support the Special Rapporteur’s proposal to add the 

clause “that may affect the immunity of an official of another State” to that draft article: that 

proposal would introduce the inappropriate “affectedness” threshold, of which he had spoken 

in plenary the year before. He did not object to the proposal to introduce a second paragraph. 

 The application of the procedural safeguards to different types of immunity should be 

clarified, and the safeguards should not be dismissed as “superfluous” in cases where 

immunity ratione personae applied. It could, for example, be clarified that the default rule 

for immunity ratione personae was that certain procedural steps – such as those provided for 

in draft articles 14 (5), 15, 16 (2) and, under certain circumstances, 10 (1) – were not allowed. 

The procedural steps set out in Part Four that were likely to differ in their application to the 

two types of immunity could be identified, such as with respect to the relevant information 

under draft article 14 (2), the lapse of time between examination and determination, and the 

differing total number of determinations in one case. 

 He did not support the Special Rapporteur’s proposal to insert the phrase “as far as 

practicable” in article 9. While he understood the desire for greater flexibility, the proposed 

formulation was, as noted by Ms. Ridings, overly broad. The flexibility already provided by 

the current language could be clarified in the commentary or the text, since conduct of a State 

official that posed an imminent threat to safety would generally be covered by the territorial 

tort exception. The proposed insertion introduced uncertainty regarding the principles of 

examination proprio motu and in limine litis and, in any event, should be limited to immunity 

ratione materiae. 
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 The Special Rapporteur suggested in his second report that inviolability applied only 

to officials enjoying immunity ratione personae. The Commission should examine the 

relevant authorities on inviolability, including its own work, and define “inviolability” in 

draft article 2 as “the protection of a State official in the territory of the forum State that the 

official may enjoy under international law, including physical protection against measures 

that would amount to direct coercion such as arrest and detention”. 

 He supported the changes proposed by the Special Rapporteur to draft article 10 (3) 

and the analogous changes proposed to the other draft articles. The language that the Special 

Rapporteur proposed adding to draft article 10 (1) addressed concerns expressed by States 

but was excessively broad. The scope of the exception could be clarified by instead adding 

the clause “unless such notification would preclude subsequent criminal proceedings against 

the official”, by analogy to draft article 14 (4) (b). In order to not deprive the obligation of 

effect, an additional sentence could be added, drawing on draft article 9 (3) of the draft 

articles on prevention and punishment of crimes against humanity, which would read: “When 

the forum State has taken an official of another State into custody, it shall immediately notify 

the State of the official of the fact that such person is in custody.” Draft article 10 (2) should 

provide for greater flexibility in addressing conflicting interests, which could be achieved, 

for example, through the use of the phrase “as appropriate”. 

 The requirement in draft article 11 (2) that immunity must be invoked in writing was 

neither reflective of custom nor necessary in practice; therefore, either the paragraph should 

be deleted or the modal verb “shall” should be changed to “should”. The statement in the 

commentary that “the competent authorities of the forum State must therefore determine 

immunity in any case” was too sweeping and would benefit from clarification. Invocation 

was not a legal prerequisite for the application of immunity, and immunity applied as a matter 

of international law. Immunity ratione personae was to be examined proprio motu, 

regardless of whether it was invoked, but there was reasonable doubt as to whether that was 

also true for immunity ratione materiae. The comments of some States and paragraph 196 of 

the judgment of the International Court of Justice in Certain Questions of Mutual Assistance 

in Criminal Matters suggested that it was triggered by invocation. 

 In connection with draft article 12, the question of treaty-based waivers should be 

addressed in the commentary. The exception for precautionary measures in the second 

sentence of draft article 14 (4) (b) should be deleted or at least limited to immunity ratione 

materiae and to the period of a “provisional” determination of immunity. In other words, 

precautionary measures had to be lifted once immunity ratione materiae was fully 

determined. He supported the referral of draft articles 7 to 18 and the annex to the Drafting 

Committee, taking into account the plenary discussions. 

The meeting rose at 12.45 p.m. 
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