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The meeting was called to order at 10 a.m.

Cooperation with other bodies (agenda item 12)
International Court of Justice

Judge Iwasawa (President of the International Court of Justice) said that it was an
honour to address the International Law Commission at its seventy-sixth session. He wished
to update members on some aspects of the Court’s work over the period since his predecessor
had addressed the Commission in July 2024 (A/CN.4/SR.3685).

There were currently 25 cases on the Court’s docket, 22 of them contentious and
3 involving advisory proceedings. The inter-State disputes related to legal issues such as land
and maritime delimitation, jurisdictional and State immunities and alleged breaches of
bilateral and international conventions. Two of the questions submitted for an advisory
opinion had been submitted by the General Assembly and related to the situation in the
Occupied Palestinian Territory and climate change, respectively, while the third had been
submitted by the International Labour Organization and concerned the right to strike under
the Freedom of Association and Protection of the Right to Organise Convention, 1948
(No. 87). Two new contentious cases and one request for an advisory opinion had been filed
with the Court since July 2024. The most recent contentious case had been brought by the
Islamic Republic of Iran against Canada, Sweden, Ukraine and the United Kingdom on
17 April 2025, and constituted an appeal relating to the jurisdiction of the Council of the
International Civil Aviation Organization under article 84 of the Convention on International
Civil Aviation. Prior to that, on 5 March 2025, the Sudan had instituted proceedings against
the United Arab Emirates concerning alleged violations by the latter of its obligations under
the Convention on the Prevention and Punishment of the Crime of Genocide in relation to
the Masalit group in the Sudan, most notably in West Darfur.

The Court had also held hearings on requests for the indication of provisional
measures and on the merits in two sets of contentious proceedings, as well as hearings in
connection with the two questions submitted for an advisory opinion by the General
Assembly, and had rendered a decision in four cases and one advisory opinion to date. It had
been deliberating, in the context of its advisory function, on the question of Obligations of
States in respect of Climate Change and the Obligations of Israel in relation to the Presence
and Activities of the United Nations, Other International Organizations and Third States in
and in relation to the Occupied Palestinian Territory, and was deliberating on Land and
Maritime Delimitation and Sovereignty over Islands (Gabon/Equatorial Guinea).

On 12 November 2024, the Court had issued its judgment on the preliminary
objections raised by Azerbaijan in response to the application filed by Armenia in Application
of the International Convention on the Elimination of All Forms of Racial Discrimination
(Armenia v. Azerbaijan). Azerbaijan had contended, first, that the Court lacked jurisdiction
under article 22 of the Convention because the precondition of negotiation had not been
satisfied, and, second, that some of the claims made by Armenia did not fall within the
Court’s jurisdiction ratione materiae.

Regarding the first preliminary objection, the Court had noted in its judgment that the
Parties had exchanged written correspondence related to the dispute under the Convention
and had held virtual meetings concerning the modalities, scope and timing of negotiations
regarding the substance of alleged violations of the Convention, all of which formed part of
the negotiations between the Parties relating to a possible settlement of the dispute. The Court
had further noted that the proposals of Azerbaijan, which had been presented to Armenia at
a meeting held in August 2021 and had been communicated again by letter in October 2021,
were not capable of resolving the dispute under the Convention and did not, therefore, prove
that negotiations had only just begun and that further negotiations could still lead to a
settlement. The Court was of the opinion that Armenia had made a genuine attempt to engage
in discussions with Azerbaijan with a view to resolving the dispute, as required by article 22
of the Convention, and that those negotiations had become futile by the date on which
Armenia had filed its application. For those reasons, the Court had concluded that the
precondition of negotiation under article 22 of the Convention had been satisfied and had
rejected the first preliminary objection raised by Azerbaijan.
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Concerning the second preliminary objection raised by Azerbaijan, the Court had
noted that Azerbaijan did not object to the Court’s jurisdiction ratione materiae over most of
the claims advanced by Armenia under the Convention. The second preliminary objection
was limited to claims by Armenia that Azerbaijan had breached its obligations under
articles 2 (1), 4 (a) and 5 (b) of the Convention by engaging in the murder, torture and
inhumane treatment of ethnic Armenians, and claimed that Azerbaijan had breached its
obligations under articles 2 and 5 (a) of the Convention by engaging in practices of arbitrary
detention and enforced disappearance of ethnic Armenians during the 2020 conflict and
subsequent hostilities.

In assessing the applicability of the Convention in situations of armed conflict, the
Court had noted that the prohibition of racial discrimination, an essential part of international
human rights law which continued to apply in armed conflict, was also a fundamental element
of international humanitarian law and that allegedly discriminatory acts taking place in the
context of armed conflict appeared to be capable of contravening Convention rights.

The Court had concluded that the acts alleged by Armenia were capable of
constituting discrimination against members of the armed forces and civilians “based on”
their Armenian national or ethnic origin, carried out with the purpose or effect of interfering
with rights protected under articles 2 (1), 4 (a) and 5 (b) of the Convention and had rejected
the second preliminary objection raised by Azerbaijan.

Also on 12 November 2024, the Court had issued its judgment on the preliminary
objections raised by Armenia in response to the parallel case Application of the International
Convention on the Elimination of All Forms of Racial Discrimination (Azerbaijan v.
Armenia). Armenia had requested the Court to adjudge and declare specifically that, first, it
lacked jurisdiction ratione temporis with respect to the claims of Azerbaijan concerning
events that had transpired prior to the entry into force of the Convention as between the
Parties on 15 September 1996, or that such claims were inadmissible; second, that it lacked
jurisdiction ratione materiae with respect to the claims of Azerbaijan concerning the alleged
placement of landmines and booby traps; and, third, that it lacked jurisdiction ratione
materiae with respect to the claims of Azerbaijan concerning alleged environmental harm.

On the first issue, the Court had upheld the preliminary objection of Armenia, since it
had become bound by the Convention on 23 July 1993, whereas the Convention had not
entered into force for Azerbaijan until 15 September 1996. The Court had found that it lacked
jurisdiction ratione temporis to entertain the claims of Azerbaijan based on alleged acts that
had occurred between 23 July 1993 and 15 September 1996, observing that, during that
interval, Azerbaijan was not yet a Party to the Convention and there were no treaty relations
between the Parties under it. During that period, Armenia, as a Party, owed its obligations
under the Convention to all other States Parties, but not to non-States Parties and Azerbaijan
therefore had no right to invoke the responsibility of Armenia for the alleged acts that had
occurred during that period.

In the alternative, Azerbaijan had argued that, even if 15 September 1996 was defined
as the critical date by the Court, its claims involving continuing or composite acts that had
begun between 23 July 1993 and 15 September 1996 and had continued after the critical date
nevertheless fell within the scope of the Court’s jurisdiction ratione temporis. To decide on
the claim by Azerbaijan, the Court needed first to determine whether there was sufficient
evidence to establish that there existed a systematic campaign of ethnic cleansing launched
by Armenia against Azerbaijan during the relevant period and, if so, whether there were
continuing or composite wrongful acts for which Armenia should be held responsible under
the Convention. The Court took the view that those issues were for the merits stage and had
made it clear that it would not be precluded from taking into consideration facts which had
occurred before 15 September 1996, insofar as they were relevant to its examination of the
subsequent conduct by Armenia which fell within its jurisdiction.

On the second preliminary objection raised by Armenia, the Court had observed that
Azerbaijan had put forward evidence on landmines and booby traps in support of its claim
that Armenia had used military means as part of a policy of ethnic cleansing and that Armenia
had not contested the Court’s jurisdiction ratione materiae relating to that alleged policy.
The Court considered that Azerbaijan had not requested the Court to find that the laying of
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landmines and booby traps constituted in itself a violation of the obligations of Armenia
under the Convention and had concluded that the second preliminary objection of Armenia
was without object and must be rejected. Evidence submitted by Azerbaijan in support of its
submissions concerning alleged acts of ethnic cleansing would be considered at the merits
stage.

Concerning the third preliminary objection raised by Armenia relating to alleged
environmental harm, the Court had noted that the objection was limited to the claims by
Azerbaijan that Armenia had breached its obligations under articles 2 and 5 of the Convention
by causing environmental harm targeted at Azerbaijanis on the basis of their national or
ethnic origin. In the Court’s view, the alleged actions and omissions by Armenia concerning
deforestation and overexploitation of mineral resources were either commercially motivated
or due to neglect and mismanagement of the environment. Thus, even if established and
attributable to Armenia, they would not constitute a differentiation of treatment based on a
prohibited ground under article 1 (1) of the Convention. The Court had further observed that
persons of Azerbaijani national or ethnic origin had not been present on the territories
affected by the alleged environmental harm when those territories were under Armenian
control. In the light of those considerations, the Court had concluded that it lacked jurisdiction
ratione materiae to entertain the claims of Azerbaijan relating to alleged environmental harm
and had upheld the third preliminary objection raised by Armenia.

On 19 July 2024, the Court had issued its advisory opinion on Legal Consequences
arising from the Policies and Practices of Israel in the Occupied Palestinian Territory,
including East Jerusalem in response to the request submitted by the General Assembly in
resolution 77/247 of December 2022. A total of 54 States had participated in the written
proceedings while 50 States had made oral statements. The League of Arab States, the
Organization of Islamic Cooperation and the African Union had also taken part in both phases
of the proceedings. The General Assembly had put two questions to the Court: “What are the
legal consequences arising from the ongoing violation by Israel of the right of the Palestinian
people to self-determination, from its prolonged occupation, settlement and annexation of the
Palestinian territory occupied since 1967, including measures aimed at altering the
demographic composition, character and status of the Holy City of Jerusalem, and from its
adoption of related discriminatory legislation and measures?” and “How do the policies and
practices of Israel referred to in paragraph 18 (a) above affect the legal status of the
occupation, and what are the legal consequences that arise for all States and the United
Nations from this status?”

The Court had observed that the fact that an occupation was prolonged did not in itself
change its legal status under international humanitarian law. To be permissible, an occupying
Power’s exercise of effective control must at all times be consistent with the rules concerning
the prohibition of the threat or use of force, including the prohibition of territorial acquisition
resulting from the threat or use of force, as well as with the right to self-determination. As
for the settlement policy of Israel, the Court had reaffirmed what it had stated in its 2004
advisory opinion on Legal Consequences of the Construction of a Wall in the Occupied
Palestinian Territory, namely that the Israeli settlements in the West Bank and East
Jerusalem, and the regime associated with them, had been established and were being
maintained in violation of international law. On the annexation of the Occupied Palestinian
Territory, the Court had expressed the view that to seek to acquire sovereignty over an
occupied territory was contrary to the prohibition of the use of force in international relations
and its corollary principle of the non-acquisition of territory by force.

Having established that Israel had adopted discriminatory legislation and measures,
the Court had found that the regime of comprehensive restrictions imposed on Palestinians
in the Occupied Palestinian Territory constituted systemic discrimination based on race,
religion or ethnic origin, in violation of the International Covenant on Civil and Political
Rights, the International Covenant on Economic, Social and Cultural Rights and the
International Convention on the Elimination of All Forms of Racial Discrimination.

The Court had found that the unlawful policies and practices of Israel were in breach
of its obligation to respect the right of the Palestinian people to self-determination.
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For the second question posed by the General Assembly, the Court had expressed the
view that the assertion of sovereignty by Israel and its annexation of certain parts of the
territory constituted a violation of the prohibition of the acquisition of territory by force. It
had considered that Israel was not entitled to sovereignty over or to exercise sovereign powers
in any part of the Occupied Palestinian Territory on account of its occupation and that the
policies and practices of Israel obstructed the exercise by the Palestinian people of their right
to self-determination.

According to the Court, the breach of the Palestinian people’s fundamental right to
self-determination had a direct impact on the legality of the continued presence of Israel, as
an occupying Power, in the Occupied Palestinian Territory. Occupation could not be used in
such a manner as to leave indefinitely the occupied population in a state of suspension and
uncertainty, denying them their right to self-determination while integrating parts of their
territory into the occupying Power’s own territory. Moreover, the sustained abuse by Israel
of its position as an occupying Power, through annexation and an assertion of permanent
control over the Occupied Palestinian Territory and continued frustration of the right of the
Palestinian people to self-determination, violated fundamental principles of international law
and rendered the presence of Israel in the Occupied Palestinian Territory unlawful.

In the concluding part of its advisory opinion, the Court had stated that Israel was
under an obligation to bring to an end its unlawful presence in the Occupied Palestinian
Territory “as rapidly as possible”; that it must cease immediately all new settlement activities,
and evacuate all settlers from the Occupied Palestinian Territory; and that it was obliged to
make reparation for the damage caused to all the natural or legal persons concerned in the
Occupied Palestinian Territory.

As for the legal consequences for other States, the Court had observed that all States
were under an obligation not to recognize as legal the situation arising from the unlawful
presence of Israel in the Occupied Palestinian Territory and not to render aid or assistance in
maintaining that situation.

The Court had stated that international organizations, including the United Nations,
were also under an obligation not to recognize as legal the situation arising from the unlawful
presence of Israel in the Occupied Palestinian Territory and that the United Nations, and
especially the General Assembly, which had requested the advisory opinion, and the Security
Council should consider the precise modalities and further action required to bring to an end
as rapidly as possible the unlawful presence of Israel in the Occupied Palestinian Territory.

Presidents Donoghue and Salam had, in the past, emphasized the marked increase in
the number of incidental proceedings being submitted to the Court, in particular requests for
the indication of provisional measures, which were given priority over other cases. While the
Court understood the importance and value of that expedited procedure, which was aimed at
offering urgent interim relief to parties when there was a risk of escalation, it also wished to
stress that it should not be used as a litigation tactic to advance arguments on the merits.

On 17 December 2024, following a request from Germany, the Court had issued an
order suspending the proceedings pending notification from one of the parties in Questions
of Jurisdictional Immunities of the State and Measures of Constraint against State-Owned
Property (Germany v. Italy) in order to allow the completion of certain domestic proceedings
in Italy, which could, depending on their outcome, lead to the discontinuance of the case
before the Court.

On 1 May 2025, the Court had issued an order on provisional measures in Arbitral
Award of 3 October 1899 (Guyana v. Venezuela), a case brought in 2018 by Guyana. On
6 March 2025, Guyana had filed a request for the indication of provisional measures. The
Court, considering the request to be for the modification of the Court’s previous order, which
it had issued on 1 December 2023, had then needed to ascertain whether, taking account of
the information provided by the parties, there was reason to conclude that the circumstances
that had warranted the decision set out in that order had changed and, if so, whether that
change justified a modification of the earlier decision. The Court had observed that, after it
had issued its December 2023 order, the Bolivarian Republic of Venezuela had, on
3 December 2023, held a consultative referendum concerning the territory in dispute in the
case; on 8 December 2023, the country’s President had signed six decrees for the purpose of
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acquiring and exercising control over that territory; on 21 March 2024, the country’s
legislature had adopted an organic law that, inter alia, created a state of “Guayana Esequiba”
within the country’s territory and as part of its political structure; on 7 January 2025, the
President had announced elections for a governor of Guayana Esequiba; and those elections,
along with elections for a legislative council and deputies, were scheduled to take place in
May 2025.

The Court had considered that the Presidential decrees of 8 December 2023, the
adoption of the organic law and the announcement of the preparation for and conduct of
elections in the territory in dispute, which Guyana administered and over which it exercised
control, represented grave developments that constituted a change in the situation that
justified modifying the decision concerning provisional measures set out in its order of
1 December 2023. In its order of 1 May 2025, the Court reaffirmed the provisional measures
indicated in its December 2023 order, stating that they should be immediately and effectively
implemented, and indicated as a provisional measure that, pending a final decision in the
case, the Bolivarian Republic of Venezuela must refrain from conducting elections or
preparing to conduct elections in the territory in dispute.

The Court had delivered an order on provisional measures in Application of the
Convention on the Prevention and Punishment of the Crime of Genocide in Sudan (Sudan v.
United Arab Emirates) on 5 May 2025. The Sudan had instituted the proceedings on 5 March
2025, alleging that the United Arab Emirates had violated its obligations under the Genocide
Convention in relation to the Masalit group in the Sudan, most notably in West Darfur, and
had submitted with its application a request for the indication of provisional measures. In its
order, the Court had expressed its deep concern about the unfolding human tragedy in the
Sudan that formed the backdrop to the dispute but had recalled that the legal proceedings
before it were necessarily circumscribed by the basis of jurisdiction invoked in the
application. The Court could indicate provisional measures only if the provisions relied on
by the applicant appeared, prima facie, to afford a basis on which its jurisdiction could be
founded. The Sudan had sought to found the Court’s jurisdiction on article 1X of the Genocide
Convention. However, the United Arab Emirates had formulated a reservation to that article
when acceding to the Convention, and the Court could not regard the reservation, which was
meant to exclude a particular method of dispute settlement, as incompatible with the object
and purpose of the Convention. The Court had therefore concluded that article IX could not
constitute, prima facie, a basis for the Court’s jurisdiction and that it could not indicate the
provisional measures requested. The Court had further considered that, in the absence of any
other basis of jurisdiction, it manifestly lacked jurisdiction to entertain the application
submitted by the Sudan and had consequently ordered that the case be removed from the
Court’s General List.

Mr. Lee said that he wished to thank Judge Iwasawa for his detailed and enlightening
exposition of the Court’s recent activity. While the number of cases being filed with the Court
was a sign of its success, it also brought challenges. He wondered how the Court was
responding to those challenges.

Mr. Asada said that, in the Court’s advisory opinion in Legal Consequences arising
from the Policies and Practices of Israel in the Occupied Palestinian Territory, including
East Jerusalem, the Court’s statement that all States were under an obligation not to
recognize as legal the situation arising from the unlawful presence of Israel in the Occupied
Palestinian Territory and not to render aid or assistance in maintaining the situation created
by that illegal presence mirrored article 41 of the Commission’s articles on responsibility of
States for internationally wrongful acts. In the advisory opinion, the Court had also stated
that the obligation to respect the right to self-determination was owed erga omnes. While
what would later become article 41 of the articles on State responsibility had been conceived
of as addressing the legal consequences of serious breaches of obligations erga omnes during
the drafting stage, the adopted articles had referred to serious breaches of obligations under
peremptory norms of international law. He would be curious to know why the Court had
chosen to refer to obligations erga omnes in its advisory opinion instead of peremptory norms
of international law.

Mr. Fife said that he wished to express his gratitude to the members of the Court for
their hard work and the intellectual resources that they made available, without which the
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Commission’s own work would be much more difficult. In the light of the liquidity crisis
facing the United Nations and Judge Iwasawa’s reference to the 25 cases on the Court’s
docket, he wondered whether the Court had the necessary resources to carry out its work.

Judge Iwasawa (President of the International Court of Justice) said that, in his view,
the increase in the number of cases on the Court’s docket reflected the trust that States had
in its work. As a result of that increase, however, the Court was extremely busy. The Court
and the International Law Commission seemed to provide each other with mutual inspiration,
as the Court learned a great deal from the outputs of the Commission’s work, which it read
and cited. With regard to Mr. Asada’s question, the Court had previously stated that
self-determination had an erga omnes aspect and, in the advisory opinion in question, had
relied on those earlier statements.

Mr. Grossman Guiloff said that he would like to know what, in Judge Iwasawa’s
view, were the most significant challenges facing the Court.

Mr. Galindo said that he wondered whether Judge Iwasawa could comment on trends
relating to the increasing number of human rights cases being brought before the Court,
particularly those relating to global treaties.

Ms. Okowa said that she would be interested to learn why, in Application of the
Convention on the Prevention and Punishment of the Crime of Genocide in Sudan, the Court
had not, given its exceptionally busy schedule, simply dismissed the case rather than holding
a full hearing on provisional measures, as many observers had felt that the Court had not had
jurisdiction on the face of it. She would also like to know whether there were any topics that
it would be particularly useful to the Court for the Commission to address.

Ms. Oral said that she wondered how the Court was dealing with the increasing media
attention on its work.

Judge Iwasawa (President of the International Court of Justice) said that the liquidity
crisis referred to by Mr. Fife was having an impact on the Court. The cases and requests for
advisory opinions that it dealt with were complicated and involved an immense amount of
work, and it had limited legal staff to handle that workload. In addition, all the Court’s
documents had to be translated, but its linguistic resources were also limited. The challenges
relating to resources were among the most significant challenges facing the Court.

Several human rights treaties, including the Genocide Convention, the International
Convention on the Elimination of All Forms of Racial Discrimination, the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment and the
Convention on the Elimination of All Forms of Discrimination against Women, had
compromissory clauses that allowed States Parties to those instruments to bring cases before
the Court, and some of the Court’s recent cases had in fact been brought before it on the basis
of such clauses. The focus of any case brought on the basis of such a clause had to be limited
to the subject matter of the relevant treaty.

Under the rules of the Court, the Court held a hearing whenever a request was made
for provisional measures, and it had therefore done so in Application of the Convention on
the Prevention and Punishment of the Crime of Genocide in Sudan. Any work that the
Commission did was important for the Court; he would leave it to the Commission to decide
which topics to address.

General principles of law (agenda item 4) (continued) (A/CN.4/779 and A/CN.4/785)

Ms. Mangklatanakul said that she wished to thank the Special Rapporteur for his
excellent fourth report on the topic “General principles of law” (A/CN.4/785), in which he
had made an impressive effort to address States” comments and concerns. The Commission’s
work on the topic would provide practical guidance on the identification and application of
general principles of law, just as its highly regarded conclusions on identification of
customary international law had done for customary international law.

She was pleased to see that the term “civilized nations”, which appeared in
Article 38 (1) (c) of the Statute of the International Court of Justice, had not been used in
draft article 2. There continued to be debate, however, about which term was the most
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suitable alternative. The commentary to draft conclusion 2 explained that the term
“community of nations” had been borrowed from article 15 (2) of the International Covenant
on Civil and Political Rights and that its use was not intended to modify the scope or content
of Article 38 (1) (c) of the Statute. It was precisely because of the fundamental importance
of not using a term that could result in an interpretation of general principles of law with a
different scope from that under Article 38 (1) (c) that she had concerns about using the term
“community of nations”. She wished to recall that article 15 of the Covenant prohibited the
retroactive application of criminal laws. The first of the two paragraphs in the article set out
the prohibition against trying or punishing persons for acts or omissions that had not been
criminal offences under either national or international law at the time when they had been
committed. The second paragraph then set out an exception for acts or omissions that had
been criminal according to the general principles of law recognized by the community of
nations. A plain reading of article 15 (2) of the Covenant strongly implied that the content of
“general principles of law recognized by the community of nations” must have a different
scope to that of the “general principles of law recognized by civilized nations” referred to in
Acrticle 38 (1) (c), because article 15 (1) already contained a reference to “international law”.
If the meaning and scope of the two terms were exactly the same, article 15 (2) would be
redundant.

The negotiation history of the Covenant showed that article 15 had been subject to
considerable debate but unfortunately provided little guidance as to the true meaning of the
phrase “general principles of law recognized by the community of nations”. Several different,
often conflicting, views had been expressed as to the nature and purpose of article 15 (2),
including the meaning and scope of the phrase in question. While the phrase had been most
frequently associated with the Principles of International Law recognized in the Charter of
the Nirnberg Tribunal and in the Judgment of the Tribunal, another view had equated it with
the entirety of international criminal law, including the relevant treaties, and, in some
instances, it even seemed to have been understood as encompassing general principles of law
within national legal systems. The reference to “community of nations” had also been
understood by some as including the General Assembly or the United Nations.

Consequently, she was in favour of replacing the formulation “community of nations”
with “community of States”, as proposed by Mr. Oyarzébal. Any association with the usage
in article 15 (2) of the Covenant should be avoided.

Turning to the second and third paragraphs of draft conclusion 2, she said that there
were two important questions with regard to the issue of recognition, namely, whose
recognition was required and what form such recognition took. The role of international
organizations with regard to recognition had been discussed only in the context of the second
question. In the Special Rapporteur’s first report, he had observed that “the precise forms that
... recognition can take may depend on the category of general principles of law in question”
and pointed out that the role of international organizations might be particularly relevant for
general principles of law formed within the international legal system and that suggestions
could be found in the literature that recognition could take the form of acts of international
organizations or similar instruments showing the consensus of States on specific matters,
such as resolutions of the General Assembly.

On the question of whose recognition was required for a general principle of law to
exist, she agreed with the Special Rapporteur that the term “civilized nations” employed in
Article 38 (1) (c) answered that question. It was difficult to see how international
organizations could be read into that term under the usual rules of interpretation. The Special
Rapporteur had not provided any explanation as to why international organizations should
fall within the ambit of “civilized nations™. On the contrary, in his report, the contribution of
international organizations to the formation of general principles of law was described as
evidentiary in nature, implying that their conduct was evidentiary of recognition by States.
In other words, recognition by States could be expressed through the conduct of international
organizations.

In draft conclusion 2, then, the word “primary” should be deleted from the Special
Rapporteur’s suggested second paragraph, since only recognition by States was relevant, and
the third paragraph should read: “Where acts of international organizations evidence such
recognition by States, the former contribute to the formation of general principles of law.”
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Alternatively, the Commission should consider retaining the text of draft conclusion 2 as
adopted on first reading: it would be more appropriate to discuss in the commentary thereto
the issues set out in the second, third and fourth paragraphs.

While the conclusions on identification of customary international law adopted an
approach similar to that proposed by the Special Rapporteur in his most recent version of
draft conclusion 2, the distinction could be drawn that, unlike Article 38 (1) (c) of the Statute
of the International Court of Justice, Article 38 (1) (b) thereof referred to “general practice”
without expressly identifying the relevant actors.

In the Special Rapporteur’s proposed amendments to draft conclusion 9, the text no
longer followed the language used in Article 38 (1) (d) of the Statute. Instead, he had aligned
the text with draft conclusion 5, on teachings, of the draft conclusions on subsidiary means
for the determination of rules of international law. She agreed that there was a need for
consistency in that respect.

With regard to draft conclusion 12, she wished to propose some minor improvements
to the drafting to make the meaning clearer by replacing the words “with a limited scope of
application” with the phrase “that applies only among a limited number of States”, to align
with conclusion 16 of the conclusions on identification of customary international law.

In closing, she wished to reiterate her sincere appreciation for the Special
Rapporteur’s efforts in advancing the understanding of general principles of law. She was in
favour of sending the draft conclusions to the Drafting Committee for further discussion.

Mr. Nesi said that, since its emergence, international law had never operated in
isolation but had often referred to and drawn inspiration from national legal systems, even to
define the content of its original rules. Article 38 (1) (c) of the Statute of the International
Court of Justice was the main point of connection between the international and national legal
systems, a reciprocal relationship that had been described by Daniel O’Connell in 1965 as
“the law common to peoples, and the law between peoples, the one as a reflection of the
other”, thereby ascribing to the general principles of law the role of an autonomous and
original source of international law that consisted of taking national laws as proof of the
status conscientiae of States and permanently transforming the normative values of national
legal systems into values proper to the international legal order.

However, the theoretical value of general principles of law as an autonomous source
of international law must also be balanced with practical considerations when attempting to
produce a legal document whose function was to assist the wide range of actors involved in
the process of applying that source. Indeed, while it was important to avoid a court-centric
approach, as the Special Rapporteur rightly pointed out, the fact remained that general
principles of law were closely linked to the needs of international judicial authorities,
allowing them to transpose principles common to domestic legal systems into international
judgments, especially when that was necessary to avoid remaining silent in the absence of
relevant applicable international law. However, the Commission should consider that general
principles of law could also originate from within the international legal system, and it was
important to reflect on the existence of such principles as a separate category.

Turning to the draft conclusions themselves, he said that the existence of the first
category of general principles set out in draft conclusion 3 — those derived from national legal
systems — was generally undisputed. While he was of the view that general principles of law
also derived from the international legal system, he had some reservations in that regard. In
order for a general principle to be considered a source of international law, States agreed that
it must undergo a process of recognition. The main point of debate centred around which
actors were involved in that process, leading to the discussions on the wording of draft
conclusion 2. In his view, States were not the only subjects involved in the process, since the
practice of international organizations, especially regional ones, had shown how they could
be involved in legislative processes and establish case law which reflected general principles
common to their member States and directly applicable to them, as the Special Rapporteur
pointed out in paragraph 52 of his report. That recognition was also essential to give
substance to the possibility of accepting the existence of general principles of law with a
limited geographical scope, which was the subject of the newly introduced draft conclusion
12.
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Nevertheless, he did not believe that the use of the expression “community of nations”
would adequately reflect the possibility of international organizations recognizing general
principles, as some States had also underlined. In fact, the only reason to adopt that
terminology would be to ensure consistency with the International Covenant on Civil and
Political Rights, an instrument on the protection of individual rights, the sectoral nature of
which did not require consistency in different contexts. On the contrary, consistency would
be better ensured by using different terminology that reflected the common use of terms in
international law. He therefore favoured the term “international community”, which would
also avoid the risk of excluding international organizations from the recognition process.

The three paragraphs added to draft conclusion 2 contained clarifications that should
be moved to the commentary. Alternatively, if the term “community of nations” was replaced
with “international community”, the third paragraph should be deleted to avoid repetition.
Furthermore, the wording of the fourth paragraph could be improved. The commentary
should clarify which entities would be included in the category of “other actors”, focusing
only on those actors that would be most involved in the recognition process. The current
wording also made it difficult to understand the role attributed to those actors that were
“outside” the recognition process in the strict sense of the word. The Special Rapporteur
might consider proposing a different formulation to the Drafting Committee.

With regard to the introduction of draft conclusion 12, he supported the Special
Rapporteur’s decision to include a reference in the commentary to general principles
applicable “only among a limited number of States”, in line with the Commission’s work on
the identification of customary international law. Use of the wording of Article 38 (1) (c)
would not exclude general principles of law that were not universal in character, and regional
practices showed how general principles with a geographically limited scope of application
had emerged in different contexts, as Mr. Galindo had comprehensively demonstrated with
examples from the Americas. However, as Mr. Forteau and Ms. Ridings had correctly noted,
the imprecise wording of the draft conclusion did not make clear whether the scope of
application was limited in a geographical, temporal or material sense. He therefore supported
alignment with the Commission’s work on identification of customary international law.

He supported the wording of draft conclusion 5, noting only the need to indicate more
clearly in the commentary what “other relevant materials” might be used in the comparative
analysis of national legal systems. With regard to draft conclusion 6, he supported the
inclusion of transposition as an essential second step in determining the existence of a general
principle derived from national legal systems, in order to avoid the risk of excessive activism
by judges, which could lead to obligations being imposed on States without their — at least
implicit — consent. While transposition had been contested on account of a lack of supporting
practice, international scholarship had frequently identified it as essential to the existence of
a general principle derived from national legal systems, which also permeated the case law
of the Permanent Court of International Justice, the International Court of Justice and regional
and domestic courts. Moreover, the need for the second criterion was based on the inherent
structural differences between national legal systems and the international legal system; the
latter was not equipped with the procedural arrangements that were often necessary for the
application of a particular principle in foro domestico.

He disagreed with the view of some States that express consent was a necessary
requirement for a principle to be effective at the international level. That solution would be
contrary to the Commission’s previous work on unwritten sources of international law and
to the nature of general international law, which was applicable to the entire international
community without the need for States to explicitly consent to its application in each and
every case. However, in order to avoid inconsistent judicial practice, the test of compatibility
should be better outlined in the commentary, first through an examination of the similarity
of the legal relationship and the subject matter of the regulation in the international and
national legal systems, and then through an examination of the existence of institutional
structures at the international level on which the application of the principle at the national
level depended and an examination of the legal compatibility of the domestic principle with
general international law.

Turning to general principles of law developed within the international legal system
and the reference to them in draft conclusion 3 (b), he said that he agreed with the
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observations made in the report and by some colleagues, including Mr. Jalloh, that the
wording of Article 38 (1) (c) did not exclude that category from its scope. That was also clear
from a study of the drafting process of the Statute of the Permanent Court of International
Justice, where the phrase “general principles of law”, as proposed by Albert de Lapradelle,
had been adopted in order to avoid specifying whether the principles in question were derived
from national legal systems or formed within the international legal system. However, the
Commission must take into consideration both the fact that many States contested the
existence of that second category of general principles and the absence of sufficient practice
regarding general principles of law formed within the international legal system that were
discernible from customary rules.

With that in mind, the methodology for the identification of general principles of law
formed within the international legal system should be clarified within the text of the draft
conclusions, in order to clearly distinguish them from customary rules. He therefore fully
supported Mr. Forteau’s proposal to introduce a new conclusion or, alternatively, a new
paragraph in draft conclusion 7, in which the deductive and inductive analysis was clearly
presented. In addition, clearer examples of general principles formed within the international
legal system should be included in the commentary, taking care to distinguish them from
already existing customary rules.

With regard to the current wording of the first paragraph of draft conclusion 7, the
reference to the intrinsic nature of the second category of general principles of law made it
possible to guarantee the automatic application of those principles following the inductive
and deductive analysis. That would once again be contrary to the views of States who
considered that consent was necessary for the purposes of the implementation and application
of general principles; he did not share that view, for the reasons he had set out in relation to
draft conclusion 6. Furthermore, the express recognition by States of a principle established
in the international legal order would also undermine the gap-filling function of general
principles of law, which required a certain flexibility in their application to judicial cases.
The second paragraph should perhaps be deleted: it was redundant and risked including in
the scope of the draft conclusions general principles of law that had been identified without
adopting a specific inductive and deductive methodology and, therefore, were not of a
binding nature in international relations.

Regarding draft conclusion 10, he said that one of the main functions of general
principles of law was to fill the gaps in the existing legal framework in order to avoid the risk
of not providing legal solutions in judicial cases. That function should be clearly formulated
in normative terms in what was now the second paragraph, rendering the first paragraph,
which had been contested by several States, superfluous. The gap-filling function should be
given precedence over the other two functions listed in the draft conclusion and should appear
first in the amended text.

With regard to the relationship between general principles of law and other sources,
he supported the content of the first two paragraphs of draft conclusion 11 and considered it
fundamental to clarify the absence of a hierarchical relationship between general principles
of law and other sources, since several States had inferred its existence, at least implicitly,
from the gap-filling function attributed to general principles. However, the supplementary
role played by general principles of law, which was not their sole function, did not affect the
degree to which they were binding, which was the case for all three sources listed in
Article 38. Nevertheless, the functions specifically attributed to general principles, and even
more so the method of their identification, might influence the relationship between that
source and the others. In particular, since general principles were the result of a process of
deduction from principles common to municipal systems or the existing international legal
framework, he considered that the risk of incompatibility with other sources was very low.
The content of the third paragraph should therefore be reconsidered on the basis of the
interstitial nature of the process of identification of general principles of law, which
presupposed the absence of conflict with other sources.

In conclusion, he was in favour of sending the draft conclusions to the Drafting
Committee.
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Mr. Lee said that he would begin his remarks with a brief historical overview of
general principles of law. He would then touch on the macro implications of the
Commission’s work on the topic, contrasting the two differing approaches to the basic
structure of the international community taken in the judgment of the Permanent Court of
International Justice in The Case of the S.S. “Lotus” and the judgment of the International
Court of Justice in the Barcelona Traction, Light and Power Company, Limited, respectively.
He would go on to tackle the main question raised by the topic, namely, the existence and
content of what the Special Rapporteur, in his excellent fourth report, termed the “second
category” of general principles of law. Lastly, on the basis of that discussion, he would offer
comments on specific draft conclusions.

With regard to the drafting history of Article 38 (1) (c), the Special Rapporteur
presented a detailed discussion of the travaux préparatoires in paragraphs 82 and 83 of his
report. It was well known that the formulation of Article 38 (1) (c) was the product of
compromise between the President of the Advisory Committee, Baron Descamps, and those
from the “positivist” camp such as Elihu Root and Lord Phillimore. What was important for
the discussion at hand was that the compromise had led to substantial ambiguity and
uncertainty surrounding the so-called “third source” of international law, as Ms.
Mangklatanakul had pointed out.

The substantial difficulty and obscurity surrounding general principles of law had
been vividly illustrated by one of the most respected authorities of international law, Dionisio
Anzilotti, who had served as Secretary-General of the Advisory Committee of Jurists.
Concerning the central question of whether or not general principles of law included “general
principles of the international judicial order”, Anzilotti had observed in his textbook
published in 1923 that general principles of law were not, or at least not by themselves,
general principles of the international judicial order but were, in general, the judicial
principles recognized by “civilized nations”. However, in his textbook published in 1928, on
the same question, he had stated that general principles of law were, firstly, general principles
of the international judicial order and, secondly, principles universally recognized in the
legislation of “civilized nations”. The factors that had led such an eminent authority of
international law to make such a radical volte-face in his discussion of the normative status
and substantive composition of general principles of law would merit a detailed and in-depth
study of their own. What was important for the discussion at hand was that there was
substantial ambiguity concerning the so-called “third” source of international law.

It was not surprising that the assessment of the importance and role of general
principles of law as a source of international law varied widely from one person to another.
At one extreme, the very existence of general principles of law as a source of international
law was denied, with such principles being largely sucked into the duopoly exercised by the
traditional sources of treaty and custom. It was also true that general principles of law were
quite often granted a very limited role, and in a begrudging manner at that. At the other
extreme, some commentators found in general principles of law a source of higher
normativity. For instance, Bruno Simma and Philip Alston, in their article “The sources of
human rights law”, suggested that they should be regarded as the “source of jus cogens”.

As for the macro implications of the Commission’s work for the understanding of
international law, he would focus on the question that had been the subject of the most intense
discussion within the Sixth Committee, namely, the existence and content of the “second
category” of general principles of law. In his report, the Special Rapporteur presented a
detailed analysis of the “concerns and doubts” expressed by some States in that respect and
offered his responses to the critical comments.

He would concentrate on that key question not only because draft conclusions 3 (b)
and 7 had been the focus of more comments by States than any of the other draft conclusions;
in addition, and no less importantly, the Commission’s view on those draft conclusions would
announce to the world its understanding of the fundamental normative structure of the
international community. In other words, the Commission’s work on the topic was sure to
have repercussions reaching far beyond the discourse on the sources of international law, and
in particular on general principles of law.
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Article 38 (1) (c) of the Statute of the Permanent Court of International Justice had
been adopted by the Advisory Committee of Jurists in 1920. The zeitgeist of the period had
been heavily influenced by the notion of State sovereignty, as evidenced in the famous, or
infamous, passage from the S.S. Lotus case, in which the Court had found that the rules of
law binding upon States emanated from their own free will as expressed in conventions or
by usages generally accepted.

It was evident that that view, which located the ultimate origin of the binding nature
of international law in States’ own free will, was redolent of the theory of “auto-limitation”,
which had been in widespread use in the nineteenth century. If one subscribed to that view,
it would not be surprising to find that the concept and function of general principles of law
were circumscribed through what could be called “voluntarist positivism”. According to the
general view, the conceptual boundary of general principles of law included, to borrow the
expression used by Lord Phillimore in 1920, only those “which were accepted by all nations
in foro domestico, such as certain principles of procedure, the principle of good faith and the
principle of res judicata”.

The question for the Commission was whether, or to what extent, it was bound or
influenced by the approach taken in the S.S. Lotus case, which undergirded the mainstream
view on the concept. The “originalist” interpretation of Article 38 (1) (c), which accorded
great weight to the relevant travaux préparatoires, should be subjected to serious
reconsideration by the Commission because the international community had evolved
substantially since 1920. Simply put, in 2025, there existed a normative world characterized
by, among other things, the Barcelona Traction case and articles 48 and 54 of the articles on
responsibility of States for internationally wrongful acts.

Turning to the question of the existence and content of the second category of general
principles of law, he said that he supported the Special Rapporteur’s position on the existence
of that category. He agreed with the Special Rapporteur that the general principles of law
falling under the second category were “rooted in both State practice and the jurisprudence
of international courts and tribunals”.

In doctrine, Charles Rousseau had carried out what was arguably the most detailed
and meticulous analysis of general principles of law conducted prior to 1945 in his 1944 book
Principes généraux du droit international public. Rousseau had clearly recognized the
autonomous character of such principles and had put forth the existence of two categories of
general principles of law, namely, general principles of law as such (principes généranx du
droit proprement dits) and general principles of international law (principes généranx: du droit
international), making a clear distinction between the two. For Rousseau, the content of
general principles of law was not limited to principles of domestic law. According to him,
general principles of international law also included those principles specific to international
relations that could not be subsumed by treaty or custom. In a subsequent book published in
1970, following a thorough analysis of doctrine, international jurisprudence and diplomatic
practice, Rousseau had offered four categories of general principles of international law,
which included the principle of the primacy of international law over domestic law, the
principle of continuity of the State and the principle of the independence or sovereignty of
the State.

It was clear that, contrary to what some States had suggested, general principles of
law formed within the international legal system were firmly rooted in State practice,
international jurisprudence and doctrine. Furthermore, they played an important role in
securing the coherence and systematic nature of international law. Draft conclusion 1 and
draft conclusion 3 (b) should therefore be retained, subject to some drafting amendments.

He had reservations about the necessity and substantive clarity of the “without
prejudice” clauses contained in draft conclusion 7 (2) and draft conclusion 12. With regard
to the proposed draft conclusion 10 (1) (b), given that the Commission was working on the
topic of general principles of law as one of the fontes juris gentium, not fontes obligationis,
he questioned whether it was advisable to consider those principles to be serving as a basis
for primary rights and obligations.
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He also had reservations concerning paragraphs (1) (a) and (2) of the proposed draft
conclusion 10 in connection with the functions assigned to general principles of law. The
Special Rapporteur’s efforts to confirm the autonomous existence of the second category of
general principles of law, namely, those formed within the international legal system, seemed
to be somewhat neutralized by draft conclusion 10 (2), which indiscriminately accorded a
gap-filling role and therefore a subsidiary status to both categories of principles. Given the
structural and substantive importance of the distinction between the first and second
categories, draft conclusion 10 (2) required serious reconsideration. He agreed with the Holy
See that the diverse nature of general principles of law was relevant to draft conclusion 10.
He would further address the need to restructure and redraft draft conclusion 10 in the
Drafting Committee.

Draft conclusion 11 seemed to have been drafted primarily with the first category of
general principles in mind, namely, principles derived from national legal systems. With
regard to the question of a hierarchy among sources of law, several States had pointed out an
apparent contradiction between draft conclusion 10 (1) and draft conclusion 11 (1). On that
question, he supported the view expressed by Chile, Croatia and Slovenia that one should not
confuse the question of sequential priority in application with that of normative hierarchy.
The fact that general principles of law applied in a subsidiary, “gap-filling” manner should
not be interpreted as signifying the existence of any formal or informal hierarchy between
treaty and custom sources, on the one hand, and general principles of law, on the other.
However, that observation held true only for the first category of general principles. It was
evident that the second category of principles stood in a position that was hierarchically not
inferior to treaties and customary international law. Subject to that understanding, he
supported draft conclusion 11 (1).

He agreed with the views expressed by Brazil and El Salvador in support of draft
conclusion 11 (2). As Mr. Asada had pointed out, the International Court of Justice had
endorsed the same view in Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America), if only in the specific context of that case. As for
the situation envisaged in draft conclusion 11 (3), it could be said that it had arisen in the S.S.
Wimbledon case heard by the Permanent Court of International Justice in 1923. He could
therefore support draft conclusion 11 (2) and (3) subject to the provision that they found
application only in connection with the second category of general principles.

He shared the reservations expressed by other members concerning the newly
proposed paragraphs 2, 3 and 4 of draft conclusion 2. He supported draft conclusions 4, 5, 6,
8 and 9 subject to some minor drafting amendments. He agreed that draft conclusions would
be the most appropriate form for the final outcome, and he fully supported the referral of all
the draft conclusions to the Drafting Committee.

Mr. Grossman Guiloff said that the Special Rapporteur’s fourth report provided a
solid basis for the Commission’s consideration of the topic. It was important to note that, at
the second-reading stage, special attention was to be given to the comments made by States;
he appreciated the Special Rapporteur’s review and evaluation of those comments. Noting
that some 60 States had participated in the debate in the Sixth Committee in 2023 but only
13 had made written submissions prior to the current session of the Commission, he urged
the Commission to reflect on ways to encourage more participation by States, for instance by
proactively contacting international organizations and regional organizations.

With regard to draft conclusion 2, he noted the replacement of the anachronistic and
unacceptable term “civilized nations” with the term “community of nations”, which appeared
in the International Covenant on Civil and Political Rights. He was encouraged to see that
several States shared his view that the term “civilized nations” was anachronistic, to say the
least. Indeed, he questioned whether its use had ever been justified at any point in history.

It was important to note that numerous general principles had been developed in the
Americas and had later achieved the status of regional principles or general principles of
international law, despite the fact that, according to the classic international law of the
time, those countries were excluded from the concept of “civilized nations”. Indeed, until the
post-Second World War decolonization process, Latin America had been considered by
many as aspiring to be civilized. Examples of general principles developed in the region by
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such jurists as Andrés Bello and Carlos Calvo included self-determination, legality,
non-discrimination, non-intervention, the prohibition of the use of force when collecting
debts, the granting of nationality without discrimination of any kind, and principles related
to refugees and asylum. Moreover, with respect to what were currently known as jus cogens
norms, Andrés Bello had already established in the nineteenth century the existence of rules
of international law that States were obliged to follow regardless of whether they had
previously consented to be bound by those rules.

The contributions of Latin America in that regard were not just historical; they also
continued in modern times. The reports of the Inter-American Juridical Committee had made
a vital contribution to the identification of the general regional principles that had shaped the
Charter of the Organization of American States, in particular article 3 thereof. Those
principles had proven to be particularly relevant when, for example, the standards set by a
State were insufficient to ensure the rightful protection of human rights when new situations
arose, or in cases where the standards might have been sufficient but the State had
experienced a degree of regression in its political and juridical structure and practices. In
2016, the Inter-American Juridical Committee had issued a report on the application of
13 general principles, calling on States to apply human rights standards to surveillance in the
digital era. Those principles included the principles of proportionality, necessity and legal
certainty. Some if not all of those principles had later evolved into principles and sources of
international law, and some had then crystallized into general principles of law.

The Inter-American Court of Human Rights had confirmed the existence of several
principles, including the principles of pro homine, legality, coherence and iura novit curia,
in the light of the guarantees contained in the American Convention on Human Rights.
Referring to a report issued at the request of the Inter-American Commission on Human
Rights on the application of general principles of law as conceptualized by the International
Law Commission and their impact on the jurisprudence of the Inter-American Court of
Human Rights, he cited a number of cases in which the Court had applied general principles
of law in its decisions. In that report, the Inter-American Commission on Human Rights had
made reference to the Special Rapporteur’s reports on the topic of general principles of law
and the Commission’s preliminary systematization of the general principles of law applicable
in the international order and in national legal systems, as set out in those reports.

The principle of good faith had been applied in the cases of Almonacid-Arellano et al.
v. Chile, Loayza-Tamayo v. Peru and Roche Azafia et al. v. Nicaragua and in Advisory
Opinion OC-14/94 on international responsibility for the promulgation and enforcement of
laws in violation of the American Convention on Human Rights. In those cases, the principle
had been substantively incorporated into the consistent doctrine of the Court, not always
autonomously but rather by referring to the interpretation of article 1 (1) of the American
Convention on Human Rights.

The principle of equity had been applied in the cases of Bamaca Velasquez v.
Guatemala, Cayara v. Peru, Salvador Chiriboga v. Ecuador, Chaparro Alvarez and Lapo
ifiguez v. Ecuador and Ordenes Guerra et al. v. Chile. Very recently, the Government of
Chile had officially acknowledged responsibility for the arbitrary expulsion of a number of
teachers during the dictatorship in that country, recognizing that their rights had been denied
and ordering the payment of compensation. That action reflected an autonomous recognition
of general principles. Furthermore, the Court’s application of the principle of equity had
served as a legitimate and necessary legal tool within the framework of its reparative function
—in particular in cases where precise quantification of harm was not feasible owing to a lack
of evidence or the intangible nature of the damage. Without deviating from the applicable
legal framework or the need to justify its decisions, the Court had consistently relied on equity
as a reasoned criterion to ensure comprehensive, proportional and substantively just
reparations in each case.

The principle of international responsibility for wrongful acts had been applied in the
cases of Guzméan Albarracin et al. v. Ecuador, Beatriz et al. v. El Salvador, Miembros de la
Corporacion Colectivo de Abogados “José Alvear Restrepo” v. Colombia, Indigenous
Peoples Tagaeri and Taromenane v. Ecuador and Asociacion Civil Memoria Activa v.
Argentina. The latter case was particularly significant owing to its origin in a terrorist attack
against the Jewish community in Argentina. As a result of the attack, 85 people had been
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killed and hundreds injured. Invoking the international responsibility of the State, the
Inter-American Court of Human Rights had found that Argentina had failed in its positive
obligation to provide protection. Argentina had recently complied with the Court’s decision
by authorizing trials in absentia and issuing arrest warrants for officials from the Islamic
Republic of Iran, Lebanon and the Syrian Arab Republic. That incident constituted the most
severe terrorist attack to have occurred on Latin American soil in the region’s history.

To illustrate the inappropriateness of the term “civilized nations”, he drew attention
to the history of Haiti. Haiti had been the first Latin American State to declare independence,
having done so in 1804 by invoking the principle of self-determination. The leader of that
independence movement was an illiterate former slave: it should be noted that the Declaration
of the Rights of Man and of the Citizen, adopted in France a few years previously, excluded
slaves and applied only to white male property owners. Napoleon’s subsequent attempt to
reinstate slavery in Haiti had been defeated, marking a powerful exercise of the right to
self-determination. Haiti had later provided political refuge and support to Latin American
independence movements against Spain and Portugal.

He preferred to replace the term “civilized nations” with “international community”
rather than “community of nations”: while States were the primary actors in international
law, international organizations also had a role to play. Nevertheless, he appreciated the
proposed addition of paragraphs 2, 3 and 4 to draft conclusion 2 and, for the sake of
consensus, could accept the draft conclusion in that form provided that the reference to
international organizations as possible contributors to the formation of general principles of
law was maintained.

Regarding the notion of the “persistent objector”, he agreed with the Special
Rapporteur’s assessment in paragraph 67 of the report that, owing to a lack of relevant
practice and its limited practical significance, the concept should not be addressed in the draft
conclusions themselves, though it could be mentioned in the commentaries.

With regard to draft conclusion 6, he agreed with the Special Rapporteur’s proposal
to provide additional clarification in the commentaries. He welcomed the general support
expressed by States for draft conclusion 9. While he supported the Special Rapporteur’s
proposed change to the wording of the first-reading text, as it underscored the importance of
representativeness and the need to reflect the various legal systems and different regions of
the world, he was doubtful as to whether the deletion of the phrase “the most highly qualified
publicists” was appropriate, since that wording followed closely the language of the Statute
of the International Court of Justice. If the wording proposed by the Special Rapporteur was
accepted, it would be very important to clarify in the commentary what was meant.

Concerning draft conclusion 10, the specific examples he had just provided of the
application of general principles of law in the jurisprudence of the Inter-American Court of
Human Rights clearly showed that such principles did not merely play a gap-filling function
but rather enjoyed autonomous application. While some might argue that the application of
such principles was confined to subregional or regional contexts, the functions should not be
restricted in general terms. Although, in practice, general principles of law usually played a
supplementary role, that was not always the case, and that point should be clarified in the
commentary. He welcomed the clarification in the proposed new draft conclusion 12 that the
draft conclusions were without prejudice to the existence of general principles of law with a
limited scope of application.

He would make available to Commission members the report from the Inter-American
Commission on Human Rights on the application of general principles of law in the
inter-American system, the practice of States following that application and the application
of general principles of law in decisions of the Inter-American Court of Human Rights. He
recommended the referral of the draft conclusions and commentaries to the Drafting
Committee.

The meeting rose at 1 p.m.
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