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The meeting was called to order at 3.10 p.m.

Draft report of the Commission on the work of its seventy-sixth session (continued)

Chapter 1V. Sea-level rise in relation to international law (continued)
(A/CN.4/L.1015)

The Chair invited the Commission to resume its consideration of chapter IV of its
draft report (A/CN.4/L.1015), beginning with the paragraphs that had been left in abeyance.

Paragraph 7 (continued)

Mr. Forteau proposed that the words “(see annex)” should be removed and an
additional sentence should be inserted at the end of the paragraph stating that the final report
of the Study Group was contained in an annex to the report of the Commission on the work
of its seventy-sixth session.

Paragraph 7, as amended, was adopted, subject to its completion by the secretariat.

Paragraph 47 (continued)

Ms. Oral (Co-Chair of the Study Group on sea-level rise in relation to international
law) said that informal consultations had been held among interested members; as a result, it
was suggested that the beginning of the first sentence of paragraph 47 should be amended to
read “References were also made to the principle of common but differentiated
responsibilities and respective capabilities”.

Mr. Patel asked whether the other amendments he had proposed at the Commission’s
previous meeting would be made to the paragraph.

The Chair said that, as he understood it, the Commission had already agreed to
change the word “concept” in the second sentence to “principle” and to change the phrase
“the most consequences” in that sentence to “the most adverse consequences”. He took it that
the Commission wished to adopt the paragraph with those two amendments and the one
presented by Ms. Oral.

Paragraph 47, as amended, was adopted.
C. Tribute to the Study Group and its Co-Chairs

Paragraph 48

Mr. Patel proposed that, in the operative paragraph of the resolution set out in
paragraph 48, the words “and pioneering” should be inserted before “contribution” to reflect
the exceptional nature of the work carried out; that the words “tireless efforts and devoted
work” should be replaced with “tireless efforts, devotion and commitment”; and that specific
mention should be made of Mr. Cissé, who had also served as a Co-Chair of the Study Group.

Mr. Forteau said that the word “pioneering” would not be wholly accurate, as the
International Law Association had already begun to work on the same topic prior to the
formation of the Study Group. The preambular part of the resolution in paragraph 48 should
be amended to indicate that the final report of the Study Group was contained in an annex to
the report of the Commission, as had been done in paragraph 7.

Mr. Jalloh said it was his understanding that the wording of the resolution was based
on the standard formulation used by the Commission in its work on other topics. Similarly,
in its resolution of 9 August 2006 in tribute to the Study Group on fragmentation of
international law and its Chairperson, the Commission did not mention that the report of the
Study Group was included in its annual report.

Mr. Forteau said that the approach taken to the outcome of the work of the Study
Group on fragmentation was not a good precedent. In that case, the text adopted had been the
report of the Chairperson of the Study Group on fragmentation. In the case at hand, it should
be made clear that the final report of the Study Group on sea-level rise was being adopted by
the Commission as a whole.

GE.25-08186 3


https://docs.un.org/en/A/CN.4/L.1015
https://docs.un.org/en/A/CN.4/L.1015

AJ/CN.4/SR.3720

Ms. Oral explained that, in the operative paragraph of the resolution in paragraph 48,
Mr. Cissé’s name had been omitted because, despite his invaluable contribution to the Study
Group’s work since 2019, he had not been directly involved in the preparation of the issues
papers, the additional papers thereto or the final consolidated report of the Co-Chairs, all of
which were explicitly mentioned in the text.

The Chair added that Mr. Cissé was listed as one of the Study Group’s Co-Chairs in
paragraph 1 of the chapter.

Paragraph 48, as amended by Mr. Forteau, was adopted.
Chapter IV of the draft report as a whole, as amended, was adopted.

Annex. Final report of the Study Group on sea-level rise in relation to international
law (A/CN.4/L.1015/Add.1)

The Chair said that, as the final report had already been discussed and adopted by the
Study Group on sea-level rise in relation to international law, in which most Commission
members had participated, he wished to invite comments on individual paragraphs of the
report.

Paragraph 12

Mr. Forteau noted that, contrary to what was said in the last sentence of the
paragraph, the first of the issues papers had not contained a “summary of the debates of the
Study Group”. He proposed that the sentence should begin with the words “The papers”
instead of “Each paper”.

Paragraph 12, as amended, was adopted.

Paragraph 17

Mr. Forteau proposed that, in the second sentence, the words “on its work at that
session” should be added after “the report of the Study Group”, for reasons of clarity and for
consistency with an analogous phrase in paragraph 19.

Paragraph 17, as amended, was adopted.

Paragraph 23

The Chair pointed out that, in line with the usual practice, paragraph 23 would be
completed by the secretariat.

Paragraph 24

Mr. Patel noted that the first sentence of paragraph 24 stated that the conclusions of
the Study Group were intended to serve as a summary of the key findings of its work, whereas
paragraph 2 of the annex to the final consolidated report of the Co-Chairs of the Study Group
(A/CN.4/783) stated that the conclusions were not intended to be normative. As those
statements appeared to be inconsistent, he would appreciate clarification of the nature of the
conclusions.

Ms. Galvao Teles (Co-Chair of the Study Group on sea-level rise in relation to
international law) said that the Study Group had discussed the matter at length but without
reaching agreement on whether or how the conclusions should be qualified. The text
contained in paragraph 24 represented a compromise solution. She trusted that Mr. Patel’s
observation would be duly noted in the summary record of the meeting.

Paragraph 24 was adopted.

Paragraph 35

Mr. Patel said that the somewhat general phrase “strong support among States”
should be supported with specific references.

Mr. Ruda Santolaria (Co-Chair of the Study Group on sea-level rise in relation to
international law) recalled that Mr. Patel had raised that concern in the Study Group and that
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it had been addressed through the insertion of footnote 46, which referred to the paragraphs
of the final consolidated report of the Co-Chairs that reflected how such support had been
expressed, including in the Sixth Committee.

The Chair noted that, in addition to the State practice referenced in footnote 46, a
specific example of an instrument adopted by States to that effect was given in footnote 47.

Paragraph 35 was adopted.

Paragraph 39

Mr. Asada, recalling the Commission’s discussion of paragraph 32 of chapter IV of
its draft report (A/CN.4/L.1015) at the previous meeting, proposed that the phrase “the right
of the populations concerned, including Indigenous Peoples, to self-determination” should
be amended to read “the right of peoples, including Indigenous Peoples, to
self-determination”.

Mr. Ruda Santolaria said that the paragraph had been drafted to reflect the wording
of paragraph 4 of the Declaration of the Heads of State and Government of the Alliance of
Small Island States on Sea-level Rise and Statehood, referenced in footnote 47. That
paragraph of the Declaration specifically mentioned the right to self-determination of the
populations of small island developing States, rather than peoples in general. However, he
would not object to using a more overarching formulation if it facilitated consensus.

Paragraph 39, as amended, was adopted.

Paragraph 41
Ms. Ridings suggested a minor editorial amendment to the English version of the text.

Paragraph 41, as amended, was adopted.

Paragraph 48

Mr. Patel, noting the connection between paragraphs 48 and 41, said that the
responsibilities of different States with respect to the duty to cooperate remained unclear.
Would international cooperation entail similar responsibilities for developing and developed
countries or vary based on their respective capabilities, in line with existing climate change
law? While the United Nations Framework Convention on Climate Change and the Paris
Agreement clearly defined the contours of international cooperation, the Study Group had
been unable to do so for the purposes of the current topic. The issue should be clarified in
paragraph 48.

Ms. Galvao Teles said that different understandings on the matter, compounded by
lack of time, had prevented the Study Group from reaching agreement as to what the duty to
cooperate would entail.

The Chair, noting that the wording of paragraph 48 reflected the points of agreement
reached in the Study Group, said that the comments made would be reflected in the summary
record of the meeting.

Paragraph 48 was adopted.

Footnote 54

Mr. Forteau proposed that the drafting of footnote 54 should mirror that of
footnotes 45 and 51.

The Chair said he took it that the Commission agreed to entrust the secretariat with
amending the footnote accordingly.

It was so decided.

Paragraph 51

Mr. Forteau proposed that paragraph 51 should be redrafted to clarify its structure,
particularly the relationship between the first and second halves of the sentence.
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Ms. Oral said that inserting the words “as well as for” before “the continuity of
statehood” might be helpful.

Paragraph 51, as amended, was adopted.

Paragraph 58

Mr. Patel proposed that, in subparagraph (a), the phrase “as well as the principles and
concepts of” should be inserted before the word “equity” to clarify the sense. That would
ensure that the words “the duty to” were understood to apply only to “cooperate” and not to
the rest of the sentence.

Mr. Forteau said that the wording of subparagraph (a) was already clear; moreover,
the proposed change was problematic because the words ““cross-cutting principles” appeared
later in the sentence.

Mr. Galindo said he agreed that the subparagraph was clear as drafted. Given that
“the duty to” could be followed only by a verb, it would be understood to apply only to
“cooperate”.

Mr. Asada proposed that, as subparagraph (b) served the dual purpose of addressing
States Parties and non-Parties to the United Nations Convention on the Law of the Sea, the
conjunction “or” before “by the General Assembly” should be amended to read “and” or “as
well as”.

Mr. Forteau said that the word “or” was intended to allow for flexibility; the
subparagraph meant that an interpretative statement or a subsequent agreement could be
adopted by the States Parties, the General Assembly or both.

Ms. Oral said that she had no strong opinion on the matter; however, as the text was
not new and had been discussed previously, she would suggest leaving it unamended.

Mr. Akande said that he supported the comments made by Mr. Forteau, especially as
the subparagraph referred not only to the Convention but also to “other rules of international
law”.

Paragraph 58 was adopted.

The annex containing the final report of the Study Group on sea-level rise in relation
to international law as a whole, as amended, was adopted.

Chapter V. Immunity of State officials from foreign criminal jurisdiction
(A/CN.4/L.1008)

The Chair invited the Commission to begin its consideration of the portion of
chapter V of its draft report contained in document A/CN.4/L.1008.

A. Introduction

Paragraphs 1-6

Paragraphs 1-6 were adopted.
B. Consideration of the topic at the present session

Paragraph 7

Mr. Forteau said that, at the end of the first sentence, reference should also be made
to documents A/CN.4/771/Add.1 and AJ/CN.4/771/Add.2, which contained relevant
comments from States on draft articles 7 to 18.

Paragraph 7, as amended, was adopted.

Paragraphs 8 and 9

Paragraphs 8 and 9 were adopted.
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Paragraph 10

Mr. Patel asked for reference to be made in footnote 13 to the statement he had made
after the introduction of the report of the Drafting Committee referred to in paragraph 10.

Mr. Forteau requested that, in the last sentence of paragraph 10, the word
“translation” should be inserted before “and consideration™, as it was only possible for the
Commission to consider commentaries once they became available in the six official
languages of the United Nations.

Mr. Grossman Guiloff (Special Rapporteur), expressing support for that request,
said that, as he and several other members had also made statements after the introduction of
the report of the Drafting Committee, the amendment to footnote 13 suggested by Mr. Patel
should refer to all of them.

The Chair suggested that the sentence “Statements made at the meeting are reflected
in document A/CN.4/SR.3718% should be added to the end of footnote 13. He took it that the
Commission agreed to adopt paragraph 10 with that amendment and the one requested by
Mr. Forteau.

Paragraph 10 was adopted with those amendments.

Paragraph 11

The Chair said that paragraph 11 would be taken up once the Commission had
completed its consideration of the commentaries to the draft articles.

1. Introduction by the Special Rapporteur of the second report

Paragraph 12

Mr. Sall, drawing attention to the phrase “serious international crimes” in the second
sentence, said that the wording “the most serious international crimes” should be used
consistently throughout the report.

Mr. Forteau, supported by Mr. Akande, acknowledged Mr. Sall’s concern but
suggested verifying exactly what form of words had been used during the Commission’s
debate. “Serious international crimes” and “the most serious international crimes” were not
the same thing, and the Drafting Committee had engaged in lengthy debates on the matter.

Ms. Orosan pointed out that in paragraph 14 of the chapter, the phrase “the most
serious crimes under international law” was used. It seemed that the terminology employed
in the report varied, including in draft article 7.

Mr. Nguyen said that he supported Mr. Sall’s proposal. The phrase “the most serious
crimes under international law” was used not only in paragraph 14 of the chapter, as Ms.
Orosan had noted, but also in paragraphs 15, 16 and several other paragraphs and should be
used consistently.

Mr. Grossman Guiloff (Special Rapporteur), emphasizing that the purpose of the
paragraph was to reflect what he had said in his introduction of the second report, suggested
that it should be left in abeyance to allow him time to check his statement. A change could
be made, especially if he had used the term in error, but if the paragraph accurately reflected
his words, he would prefer it to remain unaltered unless the Commission agreed otherwise.

Mr. Oyarzébal said that, in his second report, the Special Rapporteur consistently
used the term “the most serious crimes”.

Mr. Ouazzani Chahdi said that consideration should also be given to the view of the
Chair of the Drafting Committee and how he had referred to the crimes in question in his
statement introducing the Committee’s report.

Paragraph 12 was left in abeyance.

Paragraph 13
Paragraph 13 was adopted.
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Paragraph 14

Ms. Okowa proposed that, in the fourth sentence, the words “invoked such arguments
as” should be amended to read “cited”. It seemed incongruous for a construction using “such
as” to be followed by a list containing only one item. Alternatively, if additional arguments
had been invoked, they should be mentioned and the existing wording should be retained.

Mr. Forteau said that, for ease of reading, it would be useful to indicate the subject
matter of draft article 7 when it was first mentioned, as had been done elsewhere in the text
for other draft articles. The title of the draft article could be used for that purpose.

Mr. Grossman Guiloff (Special Rapporteur) said that, while Ms. Okowa was
essentially correct, the sentence she had referred to did reflect what he had said in his
statement. Similarly, given that his statement had been intended for the members of the
Commission, who were well acquainted with the content of draft article 7, he had not
considered it necessary to specify the subject matter.

Mr. Forteau said that the report of the Commission was addressed to the General
Assembly; even if certain points were obvious to the members of the Commission, it would
help other readers if they were made explicit. Nevertheless, in the interests of compromise
he would not insist on such an approach.

The Chair observed that the titles of the various draft articles appeared in the
subheadings under section B (2), covering the summary of the Commission’s debate.

Mr. Akande said that he strongly supported Mr. Forteau’s proposal, particularly as
the subheadings referred to by the Chair appeared several pages later in the text. The
Commission should do its utmost to ensure clarity in its documents.

Mr. Grossman  Guiloff (Special Rapporteur), expressing appreciation for
Mr. Forteau’s flexibility, said that he could agree to the change suggested if it was deemed
to improve the readability of the text.

The Chair said he took it that the Commission wished to add the title of each draft
article the first time it was mentioned in the text.

Paragraph 14, as amended, was adopted on that understanding.

Paragraph 15

Mr. Lee pointed out that the forms “Nuremberg Tribunal” and “Nurnberg Tribunal”
were both used in the paragraph and suggested that the usage should be made consistent.

The Chair requested the secretariat to harmonize the terminology in the paragraph as
appropriate.

On that understanding, paragraph 15 was adopted.

Paragraphs 16 and 17
Paragraphs 16 and 17 were adopted.

Paragraph 18

Mr. Sall proposed that, in the French version of the text, the word “certains” in the
third sentence should be expanded to “certains d ‘entre eux” for the sake of clarity.

Paragraph 18 was adopted with that amendment to the French text.

Paragraphs 19-29
Paragraphs 19-29 were adopted.
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2. Summary of the debate
(a)  General comments

Paragraph 30

Mr. Forteau, referring to the last sentence of paragraph 30, said that time constraints
had affected the Commission’s debate itself, rather than the record thereof, and proposed
changing the phrase “led to an incomplete record of the debate” to “led to an incomplete
debate”.

Paragraph 30, as amended, was adopted.

Paragraphs 31 and 32
Paragraphs 31 and 32 were adopted.

Paragraph 33

Mr. Galindo said that, in the second sentence, there was a lack of parallelism in the
contrast drawn between “developed countries” and “other regions”. He proposed changing
the latter expression to “developing countries”.

Mr. Oyarzébal said that it might be more accurate to replace the words “developed
countries” with “European countries”, from which the majority of the practice cited had
originated.

Mr. Galindo, recalling his own specific reference to developed and developing
countries during the Commission’s debate on the point in question, suggested that using those
terms but amending the beginning of the sentence to refer to the view of one member, rather
than several, might offer a more acceptable solution. The point remained that developed
countries were not restricted to a single region.

Mr. Forteau, supported by Mr. Jalloh, said that it might be simpler to change the
words “other regions” to “other countries”.

Ms. Okowa said that she welcomed Mr. Galindo’s proposal, which would help to
reflect the systemic problem of underrepresentation of State practice from developing
countries that had permeated all phases of the work on the topic. Referring to “European
countries” would not reflect the inclusion of practice from the United States of America,
Australia and other developed countries.

Mr. Grossman Guiloff (Special Rapporteur) said that he favoured Mr. Forteau’s
suggestion, which would be logically consistent. Another option would be to end the sentence
after the words “decisions from developed countries”.

Mr. Galindo said that, in a spirit of compromise, he could accept Mr. Forteau’s
proposal, which did not contradict his own.

Paragraph 33 was adopted with the amendment proposed by Mr. Forteau.

Paragraphs 34-37
Paragraphs 34-37 were adopted.
(b)  Draft article 7 (Crimes under international law in respect of which immunity ratione
materiae shall not apply) and draft annex
Paragraph 38

Mr. Patel said that the phrase “general reservations”, which appeared in the
penultimate sentence, did not reflect the fact that he had expressed specific reservations to
draft article 7.
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Mr. Zagaynov, referring to the same sentence, proposed that, in order to better reflect
the Commission’s debate and the views of the minority, the words “general reservations”
should be amended to read “general objections and reservations”.

Mr. Forteau proposed deleting the word “general” from that sentence to avoid any
sense of repetition with the phrase “as a whole”.

Paragraph 38 was adopted with the amendments proposed by Mr. Zagaynov and
Mr. Forteau.

Paragraph 39
Paragraph 39 was adopted.

Paragraph 40

Mr. Forteau requested a change to the last sentence of paragraph 40 to more
accurately reflect a point he had made during the Commission’s debate. As amended, the
sentence would begin: “The importance of considering in concreto whether immunity could
result in impunity in the case of international crimes was stressed”.

Mr. Patel said that, in the third sentence, the words “other members considered it
essential to underscore that” should be amended to read “several members emphasized that”.

Mr. Grossman Guiloff (Special Rapporteur) said that Mr. Patel’s suggested change
would undermine the contrast marked by the word “Nevertheless” at the beginning of the
sentence. Perhaps the sentence could begin “However, other members emphasized that”
instead.

Mr. Jalloh suggested using either the phrase “Nevertheless, other members
emphasized that” or the phrase “Nevertheless, some members emphasized that”; however,
he could also support the proposal made by the Special Rapporteur.

The Chair said he took it that the Commission agreed to adopt paragraph 40 with the
third sentence amended to begin “Nevertheless, other members emphasized that” and the
change to the last sentence proposed by Mr. Forteau.

Paragraph 40 was adopted with those amendments.

Paragraph 41

Mr. Patel said that the first sentence of paragraph 41 should be amended to reflect
the point he had made during the Commission’s debate to the effect that draft article 7 should
be understood as a proposal for the progressive development of international law, rather than
as codification of an existing customary norm. The spirit of the paragraph, as it stood, was
unclear.

Mr. Jalloh said that the thrust of Mr. Patel’s proposal was already captured in
paragraph 40. Paragraph 41 instead addressed the extent to which the Commission should
focus on the nature of draft article 7. In the second sentence, the phrase “did not need to make
a differentiation as both codification and progressive development were within the
Commission’s mandate” should be amended to read “should not differentiate between
codification and progressive development within the Commission’s mandate” to streamline
the text.

Mr. Grossman Guiloff (Special Rapporteur) said that, as part of the summary of the
debate, the paragraph was intended to reflect the views expressed by various members. Some
had considered draft article 7 to constitute progressive development and others codification,
while still others had suggested that the Commission did not need to dwell on the distinction.
Inserting the words “by some members” after “It was stated”, deleting the phrase “should
exercise caution and”, adding the word “such” before “a differentiation” and beginning the
second sentence with “They considered” might improve the text, but ultimately the aim was
to reflect the Commission’s debate. The concern expressed by Mr. Patel was captured
elsewhere.
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Mr. Patel said that his concern was not covered by paragraph 40. Paragraph 41 should
make it clear that one member, at least, viewed draft article 7 as a proposal for progressive
development.

Mr. Grossman Guiloff (Special Rapporteur) proposed the addition of a new sentence
at the end of the paragraph to the effect that other members had reiterated their position on
the character of draft article 7.

Mr. Oyarzabal said that paragraph 41 referred to a different issue: whether, in its
work on draft article 7, the Commission should indicate whether it was engaging in
codification or progressive development.

Paragraph 41 was left in abeyance.

The meeting rose at 5.45 p.m.
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