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The meeting was called to order at 3.15 p.m.

Opening of the session

The Temporary Chair declared open the seventy-seventh session of the International
Law Commission.

Tribute to the memory of Concepcion Escobar Hernandez, Julio Barboza and Stephen
Schwebel

The Temporary Chair drew the Commission’s attention to the sad news of the recent
passing of three of its former members, Ms. Concepcion Escobar Hernandez, Mr. Julio
Barboza and Mr. Stephen Schwebel.

At the invitation of the Temporary Chair, the members of the Commission observed a
minute of silence.

Election of officers
Mpr. Mavroyiannis was elected Chair by acclamation.
Mpr. Mavroyiannis took the Chair.

The Chair said that the Chair of the Commission’s preceding session was to be
commended for his able steering of that session, despite the drastic reduction in its length,
and for his subsequent advocacy efforts to ensure that the Commission’s current session
would be of the usual length. It was a privilege to chair such an important body; he was
certain that, with the members’ customary collegial spirit, they would be successful in the
work before them.

Mpr. Sall was elected First Vice-Chair by acclamation.
Ms. Orosan was elected Second Vice-Chair by acclamation.
Mpr. Fife was elected Chair of the Drafting Committee by acclamation.

Mpr. Grossman Guiloff was elected Rapporteur by acclamation.

Adoption of the agenda (A/CN.4/787)

The provisional agenda was adopted.

Organization of the work of the session (agenda item 1)

The Chair, drawing attention to the draft programme of work for the first part of the
session, said that the Commission had been provided with sufficient resources to hold an 11-
week session, a period one week shorter than that requested by the Commission. During the
session, the Commission would hold an election, at a closed plenary meeting, to fill the casual
vacancy that had arisen in its membership following the election of Ms. Phoebe Okowa to
the International Court of Justice. The result of the election would be announced immediately
afterwards at a public plenary meeting.

The Commission’s plenary debates during the first part of the session would focus on
the topics “Settlement of disputes to which international organizations are parties”, “Non-
legally binding international agreements” and “Prevention and repression of piracy and
armed robbery at sea”. Plenary debates on two new topics, “Due diligence in international
law” and “Compensation for the damage caused by internationally wrongful acts”, would be
scheduled for the second part. During the first part of the session, the work of the Drafting
Committee would be focused on the topics “Immunity of State officials from foreign criminal
jurisdiction”, “Settlement of disputes to which international organizations are parties”, “Non-
legally binding international agreements” and “Prevention and repression of piracy and
armed robbery at sea”. Time had been allocated under the draft programme of work for
meetings of the Planning Group and its two working groups, the Working Group on the long-
term programme of work and the Working Group on methods of work and procedures. The
Commission would receive visits from the Under-Secretary-General for Legal Affairs and
United Nations Legal Counsel and the President of the International Court of Justice, and
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visits from representatives of regional bodies were being considered by the Bureau. In line
with the practice of the Commission, the proposed programme of work would be applied
with the necessary flexibility. He took it that the Commission agreed to the proposed
programme of work for the first part of the session.

It was so decided.

The Chair said that the programme of work just adopted envisaged the establishment
of several working groups. He took it that the Commission wished, as at prior sessions, to
establish an open-ended Working Group on succession of States in respect of State
responsibility, to be chaired by Mr. Patel. The Working Group would meet during the first
part of the session, with a view to completing its report on the topic.

It was so decided.

Programme, procedures and working methods of the Commission and its
documentation (agenda item 12)

The Chair said that, in response to a request from the United Nations Secretariat that
all bodies should reduce the number of their meetings by 10% because of the reduction in
resources available for meeting services, the Commission would not schedule formal
meetings on most Monday mornings and Friday afternoons. Regrettably, also owing to
resource constraints, the Commission’s plenary meetings would, once again, not be webcast
on United Nations Web TV. The proceedings could be followed remotely through an audio-
only online service, and audio recordings of the meetings would also be available online.

The Bureau wished to propose that members wishing to make statements at plenary
meetings should sign up for specific speaking slots, a practice implemented at recent sessions,
and that speakers — other than the Special Rapporteur for the topic in question, the Chair of
the Drafting Committee and members delivering oral reports — should endeavour to keep
their statements to no more than 20 minutes. He took it that the Commission agreed to the
proposed working methods.

It was so decided.

General principles of law (agenda item 5) (A/CN.4/785)
Report of the Drafting Committee (A/CN.4/L.1018)

The Chair, drawing attention to the draft conclusions on general principles of law, as
adopted by the Drafting Committee on second reading (A/CN.4/L.1018), recalled that, at its
seventy-sixth session, the Commission had only taken note of the draft conclusions because
there had not been sufficient time to prepare the commentaries thereto. He invited the
members to adopt the texts and titles of the draft conclusions.

Draft conclusions 1 to 12

Mr. Patel said that the Special Rapporteur, in his fourth report on general principles
of law (A/CN.4/785), had noted that the term “community of nations” had been taken from
article 15 (2) of the International Covenant on Civil and Political Rights. However, the
drafting history of the Covenant suggested that the term used in article 15 (2) was not
intended to capture the essence and meaning of Article 38 (1) (¢) of the Statute of the
International Court of Justice. Nevertheless, the term had been retained in draft conclusions
2 and 7, despite proposals to use the term “international community of States as a whole”,
which appeared in article 53 of the Vienna Convention on the Law of Treaties. It was
interesting to note that the phrase was not mentioned at all in the Commission’s draft articles
on the law of treaties or the commentaries thereto. However, the phrase “accepted and
recognized by the international community of States as a whole” had been adopted at the
United Nations Conference on the Law of Treaties on the basis of a joint proposal by Finland,
Greece and Spain with regard to what had later become article 53. Thus, the phrase derived
its legitimacy from its consideration and acceptance by States during the Conference and was
intended to ensure that different regions, legal systems and cultures were widely represented.
The phrase also recognized that States constituted the larger part of the international
community. That approach was in consonance with the rationale underlying the
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Commission’s decision to use the term “community of nations” for the purpose of excluding
the practice of international organizations.

The threshold for gaining peremptory status was high. Although it did not require
consensus among all States, it did require acceptance by a large majority of States. Such a
“majority”, in turn, must be assessed in qualitative as well as quantitative terms. Similarly,
the threshold for attaining the status of customary international law was high, as it was
determined through the two-element approach of assessing both general practice and
acceptance as law. In that context as well, complete consistency in State practice was not
required. The same heightened threshold should apply to the identification of general
principles of law, as a safeguard against the transposition of less representative and not
widely recognized principles into international law. Moreover, the Special Rapporteur agreed
that a rigorous approach was essential, given the systemic implications for the sources of
international law. He was therefore of the view that it would have been preferable to replace
the ambiguous phrase “various legal systems” with “majority of legal systems of the world”
in draft conclusions 4, 5, 6 and 9. It was essential for the Commission to maintain consistency
with its earlier work, particularly on jus cogens.

Draft conclusions 1 to 12 were adopted, subject to a minor drafting correction to the
French text.

The Chair said he took it that the Commission wished to adopt the title of the draft
conclusions, “General principles of law”, and to adopt, on second reading, the texts and titles
of the entire set of draft conclusions as a whole.

It was so decided.

Mr. Forteau said he wished to stress that the draft conclusions had been adopted in
the light of the statement made at the previous session by the Chair of the Drafting Committee
(A/CN.4/SR.3721), in particular the Committee’s understanding that the commentary to draft
conclusion 7 would elaborate on the methodology for identifying general principles of law
formed within the international legal system. During the debate in the Sixth Committee at the
eightieth session of the General Assembly, a number of States had called on the Commission
to include clarifications in the commentary regarding the practice that would establish the
existence of that second category of general principles of law and the criteria for
distinguishing those principles from rules of customary international law. He referred in
particular to the statements by Slovakia, on behalf of Austria and the Czech Republic;
Ireland; the Republic of Korea; the Russian Federation; Israel; France; Poland; Egypt;
Cameroon; the United Kingdom; the Kingdom of the Netherlands; Italy; China; Romania;
Portugal; Brazil; Algeria; Canada; the Islamic Republic of Iran; Mongolia; Japan; Serbia;
Argentina; the United Arab Emirates; and the Asian-African Legal Consultative
Organization. He trusted that the Special Rapporteur would faithfully reflect, in the draft
commentaries that the Commission would be discussing, the clarifications requested by the
Drafting Committee and States.

Subsidiary means for the determination of rules of international law (agenda item 8)
(A/CN.4/785)

Report of the Drafting Committee (A/CN.4/L.1019)

The Chair, drawing attention to the draft conclusions on subsidiary means for the
determination of rules of international law, as provisionally adopted by the Drafting
Committee on first reading (A/CN.4/L.1019), recalled that, at its seventy-sixth session, the
Commission had only taken note of the draft conclusions because there had not been
sufficient time to prepare the commentaries thereto. He invited the members to adopt the
texts and titles of the draft conclusions.

Draft conclusions 1 to 13

Draft conclusions 1 to 13 were adopted.

Mr. Mingashang said that, in the French text, the title of draft conclusion 1, “Scope”,
was rendered as “Objer” in the draft conclusions on subsidiary means for the determination
of rules of international law and as “Champ d’application” in the draft conclusions on general
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principles of law. He wondered whether those two terms should be aligned for the sake of
consistency.

Mr. Forteau said that “scope” could be translated as either “objef” or “champ
d’application”. The Commission’s practice in that regard had been inconsistent. He had no
settled view on the question; it might be useful to see how “scope” had been translated into
Spanish.

Mr. Ouazzani Chahdi suggested that, in line with previous practice, the texts should
be referred to the Commission’s French language group at the end of the session before they
were submitted to the General Assembly, to harmonize the wording.

Mr. Forteau said that, as the Commission was currently adopting the texts in the six
official languages of the United Nations, the work in the language groups should already
have been done beforehand. On reflection, he suggested that the word “objer” should be used
for all the drafts adopted at the current meeting.

Mr. Pronto (Secretary to the Commission) said that the Commission had addressed
such issues on numerous occasions, particularly with respect to divergences in French-
language texts. Should the Commission wish to align the language, that could be done at the
time of adoption of the annual report at the end of the session; equally, if there was a
preference to retain the variation, that approach had also been taken in the past. The matter
rested with the Commission, depending on its preferred course.

Mr. Jalloh (Special Rapporteur) said that because the Commission’s practice had
been inconsistent, and given that the purpose of the current step was to empower the Special
Rapporteur to work on the draft commentaries, the text before the Commission, which had
already been provisionally adopted by the Drafting Committee in original English, French
and Spanish at the previous session, should be adopted as it stood. Clarity could later be
sought, at an institutional level, on how to harmonize the language versions. The Commission
had a long-standing practice of using language groups for that purpose.

Mr. Forteau said that the issue was not one of translation, since the original text was
in three languages, namely English, French and Spanish, and all those language versions were
on an equal footing. Any change to one of the language versions would therefore need to be
adopted by the plenary Commission and could not simply be handled through harmonization
within a language group.

The Chair said that linguistic harmonization could be carried out prior to the final
adoption of the draft conclusions by the plenary Commission. He took it that the Commission
wished to adopt the title of the draft conclusions, “Subsidiary means for the determination of
rules of international law”.

It was so decided.

Mr. Forteau said that he wished to reiterate the reservations he had expressed at the
Commission’s previous session (A/CN.4/SR.3727) with regard to draft conclusions 11, 12
and 13. In addition, it would be important to clarify, in the draft commentaries, whether the
work of expert bodies such as the Human Rights Committee and the Committee against
Torture fell solely under draft conclusion 10, as appeared to follow from the way in which
the draft conclusions had been restructured, or whether it could also, in certain cases, fall
within the category of decisions of courts and tribunals and case law, as the International
Court of Justice had found in its 2010 judgment in the case concerning Ahmadou Sadio Diallo
(Republic of Guinea v. Democratic Republic of the Congo). While expert bodies did not issue
binding decisions, the draft conclusions reflected a broad definition of the notion of
“decisions of courts and tribunals”, including advisory opinions that were not binding, and it
could therefore legitimately be asked whether the quasi-judicial findings of expert bodies fell
within the category of case law, rather than within Part Five of the draft conclusions. That
point should be examined during the discussion of the draft commentaries.

The Chair said that Mr. Forteau’s position would be reflected in the summary record
of the meeting. He took it that the Commission wished to adopt, on first reading, the texts
and titles of the entire set of draft conclusions as a whole.

It was so decided.

6 GE.26-06136


https://docs.un.org/en/A/CN.4/SR.3727

A/CN.4/SR.3729

The Chair said that some of the draft commentaries had already been shared with
members of the Commission and the remainder would follow shortly. The Special
Rapporteur had requested the establishment of a working group, to be chaired by him, to
provide guidance on the preparation of the draft commentaries; such working groups had
been established in the past at the request of Special Rapporteurs. The sole purpose of the
working group would be to assist the Special Rapporteur in finalizing the draft commentaries
for submission to the secretariat for processing; no decisions would be taken by it. The
working group would be open-ended, so that any member could participate at any time. On
that understanding, he took it that the Commission wished to establish a working group on
subsidiary means for the determination of rules of international law, to be chaired by the
Special Rapporteur.

It was so decided.

Immunity of State officials from foreign criminal jurisdiction (agenda item 3)
(A/CN.4/780)

Report of the Drafting Committee (A/CN.4/L.1017)

The Chair, drawing attention to draft articles 7, 8 and 9 on immunity of State officials
from foreign criminal jurisdiction, as provisionally adopted by the Drafting Committee
(A/CN.4/L.1017), recalled that, at its seventy-sixth session, the Commission had only taken
note of the draft articles because there had not been sufficient time to prepare the
commentaries thereto. He invited the members to adopt each draft article provisionally,
subject to the finalization of the entire set of draft articles on second reading at the current
session. The Drafting Committee had provisionally adopted the three draft articles in English,
French and Spanish, and the Commission would do likewise.

Draft article 7

Mr. Patel said that while he appreciated the Special Rapporteur’s work on the topic,
he was opposed to the provisional adoption of draft article 7, “Crimes under international law
in respect of which immunity ratione materiae shall not apply”, for reasons he had explained
on numerous occasions, both in plenary meetings and in the Drafting Committee. In
particular, he wished to stress that the draft article, as it currently stood, did not contribute to
the goals of preserving friendly relations among States, striking a balance between
sovereignty, sovereign equality, non-interference in domestic affairs and accountability, and
maintaining international peace and security.

First, the Special Rapporteur, in his second report (A/CN.4/780), cited specific cases
as evidence of the existence of an exception to immunity ratione materiae, arguing that such
immunity did not apply to Heads of State and other State officials in cases involving
international crimes, including crimes against humanity and war crimes. The cases surveyed
by the Special Rapporteur could be grouped into three categories.

The first category pertained to trials directly related to the Second World War, in
which the accused had been military commanders or State officials alleged to have committed
violations of the laws and customs of war. Before analysing those cases, it was pertinent to
explore the principle of assimilation, as reflected in the Geneva Conventions. The
Convention relative to the Treatment of Prisoners of War of 1929 and its successor, the Third
Geneva Convention of 1949, recognized that prisoners of war must be tried under the laws
and regulations of the detaining State. In relevant cases before the Polish Supreme National
Tribunal, the Tribunal had not addressed the question of immunity and had applied the Polish
Criminal Code, as the cases pertained to the commission of international crimes in Polish
territory. The Tribunal had been specifically established for the purpose of trying and
punishing fascist, Hitlerite criminals guilty of murder and ill-treatment of the civilian
population and of prisoners of war. In relevant cases heard by Dutch and Australian courts,
the provisions of the Geneva Conventions had been applied. That was representative of a
treaty-based implicit waiver: by ratifying the Geneva Convention of 1929, States had
authorized adversary Powers to exercise criminal jurisdiction over captured military
personnel as a matter of consensual conventional obligations. Lastly, in the cases heard by
the International Military Tribunal, the 22 defendants had been tried under the Charter of the
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Tribunal, which established jurisdiction over international crimes such as crimes against
peace, war crimes and crimes against humanity. It was pertinent to note that the International
Military Tribunal had been formed after the unconditional surrender of Germany to the four
Allied Powers, entailing a waiver of sovereignty.

The second category of cases pertained to consent-based tribunals set up in foreign
jurisdictions. In the Trial of Lieutenant-General Shigeru Sawada and Three Others, the
tribunal in the case had specifically noted that its punishment of war criminals fell within the
scope of the consent provided by the Chinese Government in respect of United States military
operations in China. In each of the cases in that second category, the relevant tribunal had
derived its authority from a specific international agreement, rather than from the failure of
a claim to immunity.

The third category consisted of miscellaneous cases that did not fall within the first
two. Those cases were premised either on a specific treaty framework or on domestic
universal jurisdiction statutes that existed primarily in only one region. In various cases, the
removal of immunity was provided for under a specific treaty framework, such as the statute
of the International Tribunal for the Former Yugoslavia and the Rome Statute of the
International Criminal Court. Accordingly, in the cases cited, the tribunals concerned had
largely derived jurisdiction from express or implicit State consent, whether through treaties
such as the Geneva Conventions, post-war arrangements or specific inter-State agreements
establishing tribunals. Those cases reflected a consent-based, limited and contextual waiver
of immunity, rather than its outright denial. Moreover, it remained unclear whether immunity
had been expressly raised in certain instances, such as the Polish cases, which instead
appeared to rest on the territorial principle of jurisdiction, whereby a State exercised criminal
authority over acts committed within its territory. Those examples therefore could not be
construed as establishing a general exception to immunity ratione materiae.

Second, the volume of State practice characterized by deliberate inaction concerning
the immunity ratione materiae of State officials from foreign criminal jurisdiction had not
been studied. That observation had also been made repeatedly by States in the Sixth
Committee. Yet the Commission itself had recognized, in its work on identification of
customary international law, that inaction could, under certain circumstances, constitute State
practice, provided that it consisted of deliberate abstention. As noted in the commentary to
conclusion 6 of the conclusions on identification of customary international law, examples
of deliberate inaction as State practice included a State’s abstention from instituting criminal
proceedings against foreign State officials, not due to lack of awareness or capacity but
because of a legal belief in the continuing applicability of immunity ratione materiae. Even
though inter-State action and inaction were difficult to identify and evaluate, they remained
important forms of State practice in modern international law. A significant difficulty in
assessing State practice on immunity was that many such matters were resolved at the
diplomatic or prosecutorial level through confidential and informal exchanges rather than
public judicial decisions, yet those interactions could still constitute relevant practice,
especially in the context of the topic under consideration. In that regard, relevant
departmental communications could provide evidence. One example was the Donald
Rumsfeld affair in France, in respect of which a letter from a French prosecutor was
significant: in that letter, the prosecutor had indicated that any actions associated with
Mr. Rumsfeld had been conducted in the performance of his role as United States Secretary
of Defense and that he was therefore protected by immunity. The prosecutor had cited the
decision of the International Court of Justice in Arrest Warrant of 11 April 2000 (Democratic
Republic of the Congo v. Belgium), in which the Court had determined that no distinction
could be drawn between acts performed in an official capacity and those claimed to have
been performed in a private capacity, because immunity was meant to protect an official from
any act that would hinder the performance of official duties.

Third, in the study of State practice for the purpose of the progressive development or
codification of international law, due regard must be given to State practice both
acknowledging and denying immunity. In that connection, certain recent State practice was
worthy of note. On 2 May 2023, the Registry of the International Criminal Court had
communicated to the relevant authorities of Mongolia a request for cooperation in relation to
the warrant for the arrest of the President of the Russian Federation, Vladimir Putin, which
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had not been executed by Mongolia. Mongolia, in a note verbale, had stated that, under
customary international law, President Putin, as a sitting Head of State of a third country,
was entitled to and would enjoy immunity ratione personae and ratione materiae, and that it
had not identified any rule in customary international law that excluded or rendered the
immunity of Heads of State inapplicable when their arrest was sought by an international
criminal court. Mongolia had further asserted that the person specified in the request enjoyed
immunity and privileges according to existing international customary norms and legal
principles and that proceeding with the request would result in a breach of its pre-existing
legal obligations. Concerning the non-compliance of Hungary with a request by the
International Criminal Court to cooperate in the provisional arrest of the Prime Minister of
Israel, Benjamin Netanyahu, Hungary had argued that the Court could not require a State
Party to act inconsistently with its obligations under international law and that Mr. Netanyahu
was fully protected by State immunity against any Hungarian legal or law-enforcement action
during his visit. In its 2024 decision in the case of Sassi and Benchellali v. France, the Fifth
Section of the European Court of Human Rights had found that draft article 7 did not reflect
an existing rule under international law. The best example of a case upholding immunity
ratione materiae was the case concerning Questions relating to the Obligation to Prosecute
or Extradite (Belgium v. Senegal) before the International Court of Justice. In that case, it
had been found that although Mr. Hisséne Habré, as a former Head of State, no longer
enjoyed immunity ratione personae, residual immunity ratione materiae remained.

Fourth, due regard should also be given to offence-based consent gates providing for
prosecutorial discretion. Although such statutory provisions were not status-specific, they
gave discretion to enforcement agencies on whether to exercise enforcement jurisdiction.
Examples included the United Kingdom International Criminal Court Act 2001, section 53
(3), under which proceedings for an offence could not be instituted except by or with the
consent of the Attorney General; the French Code of Criminal Procedure, article 689-11,
under which prosecution of the relevant crimes could be undertaken only at the request of the
National Anti-Terrorism Prosecutor and only if no international or national jurisdiction was
seeking the surrender or extradition of the person concerned; the German Code of Criminal
Procedure, section 153 (f), under which the Public Prosecution Office could dispense with
prosecuting offences in foreign-case scenarios, especially where the accused was not resident
in Germany, no German national was implicated, no suspect was present or expected to be
present in Germany, or proceedings elsewhere were under way or possible; the New Zealand
International Crimes and International Criminal Court Act 2000, section 13, which required
the Attorney General’s consent for prosecutions of international crimes; and the Ugandan
International Criminal Court Act 2010, section 17, which required the consent of the Director
of Public Prosecutions before prosecution for international crimes could be initiated. Those
provisions operated as prosecutorial checks and were of obvious relevance to complaints
against foreign State officials, since such complaints often involved conduct abroad, foreign
suspects and the possibility of proceedings elsewhere. From a functional perspective, they
could be described as a prosecutor’s consent rule, as they determined whether a case would
proceed at all.

Fifth, no international treaty contained an exception to immunity ratione materiae of
a State official from foreign criminal jurisdiction for war crimes. The 1949 Geneva
Conventions and their Additional Protocols, as well as the Rome Statute of the International
Criminal Court, were silent on the issue. Even the Commission’s 2019 draft articles on
prevention and punishment of crimes against humanity did not explicitly provide for a
general non-applicability of immunity ratione materiae. In the list of treaties referred to in
draft article 7 (2), those addressing the crimes of apartheid, torture, enforced disappearance
and slavery and the slave trade did not explicitly recognize exceptions to immunity ratione
materiae. Rather, they reflected a strong commitment to international cooperation and the
preservation of friendly relations among States, while simultaneously promoting mutual legal
assistance and accountability for such serious crimes. Additionally, widely accepted
conventions such as the Convention on the Prevention and Punishment of the Crime of
Genocide strongly condemned impunity but recognized territorial jurisdiction as the primary
basis for prosecution, thereby limiting the scope for universal criminal jurisdiction, a
limitation that was further evident in the travaux préparatoires of that convention. That
limitation underscored the fact that even widely ratified treaties relied on enforcement
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mechanisms grounded in international cooperation, rather than establishing universal
jurisdiction over crimes allegedly committed by foreign State officials. Draft article 7 thus
failed to respect long-standing mechanisms to fight impunity.

Sixth, draft article 7 contained the phrase “crimes under international law, as defined
according to the applicable rules of international law”, which was ambiguous and gave rise
to uncertainty. The recognition and definition of conduct as amounting to a crime under
international law must rest on express recognition by States, inter alia in positive law, and
could be reflected in customary international law as codified in domestic law or in treaties
ratified by the State concerned. Emphasis on positive law was important for several reasons.
The principle of legality, having the status of customary international law, required lex certa
and Jex scripta. In addition, customary international law and general principles of law were
inherently less specific than written sources of law. Although crimes could be recognized
under customary international law, recognition in positive law was essential to ensure clarity
and legal certainty regarding their content or elements. Even some conventions recognized
the limitations of existing international law definitions; for example, article 1 (2) of the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment provided that the definition of torture contained in the Convention was without
prejudice to any international instrument or national legislation that contained or might
contain provisions of wider application. That provision highlighted the relevance of domestic
law and other international instruments to which the State concerned was a Party.

Seventh, some States did not have penal provisions governing international crimes
such as crimes against humanity and enforced disappearance because they were not in
agreement with the definitions under international law. Even when such definitions existed,
nuances mattered, as they could broaden or narrow the scope of the crime, with direct
implications for immunity. The definition of crimes against humanity illustrated that
ambiguity. States had adopted different approaches to the crimes defined in the Rome Statute:
some reproduced the Statute’s definition verbatim, while others integrated it into existing
domestic criminal law frameworks, resulting in variations in wording and interpretation.
Examples included Canada, which included acts criminalized under customary and
conventional international law in addition to those in the Statute; Kenya, whose International
Crimes Act defined crimes against humanity by reference to article 7 of the Rome Statute
and also included acts defined as crimes against humanity in conventional international law
or customary international law that were not otherwise dealt with in the Statute or the Act;
Samoa, which followed a similar approach but further specified that an act was criminal by
virtue of being regarded as such under the general principles of law recognized by the
community of nations, whether or not it constituted a contravention of the law in force at the
time and in the place of its commission; Costa Rica, whose definition covered ordering the
commission of acts recognized as crimes against humanity by international treaties to which
it was a Party where those treaties related to the protection of human rights; Ethiopia, which
defined such crimes by reference to international agreements ratified by it as well as by
reference to its domestic laws; Montenegro, which included the phrase “breaching the rules
of international law” in its definition, and Estonia, which replaced “widespread or
systematic” with “systematic or large-scale deprivation or restriction of human rights and
freedoms, instigated or directed by a State, organization or group”.

Eighth, history appeared to be repeating itself; the concerns expressed by former
members Mr. Kolodkin, Mr. Murphy and Sir Michael Wood remained relevant. In the words
of Mr. Kolodkin, draft article 7 was a construction based on quasi-legal theoretical premises,
neither having a basis in nor reflecting existing international law, nor did it reflect any real,
discernible trend in State practice or international jurisprudence. In conclusion, impunity
must not be allowed to prevail and accountability must be actively promoted. The route to
combating impunity, however, lay in international cooperation as provided for in treaties
such as the Genocide Convention. Efforts to combat impunity must not come at the cost of
the principles of non-interference and the sovereign equality of States and must be based on
accepted State practice.

Mr. Fathalla said that he continued to have reservations about draft article 7. Work
on that draft article had previously been suspended for a number of years owing to reasons
known to all members of the Commission. The number of crimes listed in the text had been
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increased from six to nine, not all of which should be placed on an equal footing, in particular
since some were already covered by existing international treaties. Furthermore, the adoption
of the text in its current form would create an imbalance with respect to the question of
immunity as understood in international law.

The Commission must avoid a repeat of the issues that had arisen in the Sixth
Committee in relation to the Commission’s draft articles on prevention and punishment of
crimes against humanity. The views of States must be taken into consideration before the
Commission finalized any text to be submitted to the General Assembly; to do otherwise
would jeopardize the adoption of the text by the Assembly. In cases in which the Assembly
did decide to develop a convention on the basis of the Commission’s text, the entry into force
of the instrument took a great deal of time and did not guarantee its universal recognition.

The text under consideration was not comparable to the Rome Statute, since the latter
dealt with just four crimes and vested power in both the Security Council and the Prosecutor
of the Court. Nonetheless, just 125 States had become Parties to the Rome Statute since its
adoption in 1998, and a number of States had withdrawn from it, which did not reflect
positively on the instrument. The Commission must therefore take care to propose texts that
would be easily adopted by the General Assembly and implemented effectively by the Parties
to any resulting treaty.

Mr. Zagaynov said that, as he had already explained at the Commission’s previous
session (A/CN.4/SR.3704), he did not agree with the provision on exceptions to the
functional immunity of State officials as it was set out in draft article 7. The consideration of
draft article 7 had caused serious disagreements at all stages, and the deliberations in both
the Commission and the Sixth Committee in 2025 had once again revealed that it did not
reflect existing international law. However, those views and the position of those who were
opposed to the draft article in its current form continued to be disregarded. The text of draft
article 7 was being proposed for adoption in the absence of final versions of the draft
commentaries, which could address at least partially the existing concerns, as well as of Part
Four of the draft articles, on procedural safeguards.

At the previous session, just three Commission members had expressed the view that
the provision reflected customary international law. Citing specific quotations from summary
records of that session (A/CN.4/SR.3702, A/CN.4/SR.3703, A/CN.4/SR.3704,
A/CN.4/SR.3705, A/CN.4/SR.3706 and A/CN.4/SR.3707), he illustrated that, by contrast, at
least 10 members had argued that it did not. Some of those members had stressed the need
for that point to be noted in the commentary. A number of members had indicated that draft
article 7 should be understood as a proposal for the progressive development of international
law. It had also been suggested that there was currently not enough evidence of widespread
State practice or opinio juris to determine the existence and scope of exceptions to immunity
ratione materiae for international crimes.

As for the deliberations in the Sixth Committee, just 8 of the 54 delegations that had
expressed views on draft article 7 had stated that the provision reflected customary
international law. On the contrary, 15 delegations, representing States in various regions and
with different legal systems, had stated the opposite. The remaining delegations had not
commented on the issue.

In the light of the foregoing, it appeared that the members of the Commission and the
States in the Sixth Committee maintaining that draft article 7 constituted lex lata had
remained distinctly in the minority.

However, the proposed changes to the draft commentary did not reflect the state of
affairs he had just described. The text failed to mention the prevailing opinion and no longer
contained references supporting it. The practice selected for inclusion should not be one-
sided. In the commentary to conclusion 8 of the conclusions on identification of customary
international law, it was stated that contradictory or inconsistent practice must be taken into
account in evaluating whether a conclusion regarding the uniform nature of a practice could
be reached. Divergences from the alleged rule could suggest that no rule existed or point,
inter alia, to a rule of particular customary international law, or the existence of one or more
persistent objectors. The commentary to draft article 7 must thus reflect the entire range of
practice and facilitate the assessment thereof.
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Draft article 7 constituted a proposal for a new rule of international law. The question
of whether it represented a useful development of international law was, first and foremost,
for States to determine. Concerns remained regarding the potential negative impact of the
draft article on inter-State relations. The disagreements within the Commission and the Sixth
Committee should be reflected in the commentary.

In view of the concerns he had outlined, he was unable to support the adoption of the
draft article, in particular without an examination of the final version of the commentary and
of Part Four, and wished to request a vote on the question.

Mr. Argiiello Gémez said that, in 2017, the Commission had provisionally adopted
draft article 7 on the understanding that it would be accompanied by rules providing sufficient
guarantees of a fair and apolitical process, thereby contributing to efforts to combat impunity
through a proposal for the development of international law to which States would be free to
subscribe once it became part of a treaty. It was now being argued that draft article 7 reflected
developments in State practice that had led to the limitation of immunity ratione materiae
and represented a new rule of international law. The developments cited to justify that
argument had mostly been observed in Western countries, in particular those in Europe.
Moreover, the judicial decisions referenced had been directed exclusively against officials
from developing countries whose Governments had had differences with the forum State. At
the same time, officials who had committed atrocious crimes, such as those against the
Palestinian people, had escaped prosecution and continued to live freely in those countries,
the authorities of which focused instead on prosecuting and punishing individuals who
worked to defend the people of Palestine. It thus appeared that the text under consideration
was not accompanied by the procedural guarantees and good faith needed to ensure a fair and
apolitical process that struck the right balance between tackling impunity and promoting
good relations among States. The current text served only to facilitate the exercise of
universal jurisdiction in the manner most convenient to the forum State and failed to offer
genuine guarantees to the foreign officials being prosecuted. For all those reasons, he felt
duty-bound to express his opposition to the adoption of draft article 7 in its current form.

Mr. Ma said he had always maintained that the Commission should take an extremely
cautious approach to the issue of exceptions to immunity ratione materiae, bearing in mind
the need to safeguard State sovereignty, prevent the exercise of jurisdiction in a politically
motivated manner and avoid interference in States’ internal affairs. It was essential for the
draft articles addressing such exceptions to be adopted by consensus, in line with one of the
fundamental principles and fine traditions of the Commission.

During the discussions in the Sixth Committee at the eightieth session of the General
Assembly, many States had continued to express divergent views on draft article 7. While
combating impunity was increasingly important in the current international context, it should
not be forgotten that international law was consensus-based and built on the principle of State
consent. Accordingly, the Commission’s work in the areas of both codification and
progressive development must reflect the broadest possible consensus among States;
otherwise, the texts in question would be difficult for States to implement. In the light of
those concerns, he would vote against the adoption of draft article 7 in the event that the
matter was put to a vote.

A clear distinction should be made between crimes under different sources of law.
The commentary should clarify which of the crimes listed in draft article 7 were crimes under
treaty law, which ones were crimes under customary international law and which ones would
involve the creation of new law. In his view, not all of the crimes currently mentioned in draft
article 7 represented the codification of customary international law. The commentary should
also state that draft article 7 was without prejudice to the immunity ratione materiae
applicable between States Parties under existing international treaties or to the immunity
ratione materiae applicable under customary international law; that was crucial for
safeguarding the principle that treaties were not binding on third States. With regard to the
scope of draft articles 8 and 9, the phrase “exercise of criminal jurisdiction” in those
provisions should naturally encompass immunity at the enforcement stage, covering any
coercive measures taken before or after trial. The Commission should thus consider the need
to include a definition of that phrase in draft article 2, since the lack of an unambiguous
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definition might render the procedural safeguards established in draft articles 8 and 9
meaningless.

Mr. Grossman Guiloff (Special Rapporteur) said that he wished to thank his fellow
Commission members for their comments on the text under consideration. While he
respected members’ right to put forward their views, the current meeting should not be treated
as another meeting of the Drafting Committee, which had already held in-depth discussions
on all the issues raised. That said, he would not object to a recorded vote on draft article 7 if
the Commission deemed that to be the appropriate course of action. Commission members
would have the opportunity to express their views on the commentary when it was formally
presented to them at a later date. The matter of the definitions to be included in draft article
2 would be addressed at the end of the Commission’s work on the topic, in line with previous
practice.

Organization of the work of the session (agenda item 1) (continued)

Mr. Fife (Chair of the Drafting Committee) said that, for the topic “Immunity of State
officials from foreign criminal jurisdiction”, the Drafting Committee was composed of
Mr. Akande, Mr. Argiiello Gomez, Mr. Forteau, Mr. Galindo, Mr. Jalloh, Mr. Lee, Mr. Ma,
Ms. Mangklatanakul, Mr. Nesi, Ms. Orosan, Mr. Oyarzabal, Mr. Paparinskis, Mr. Patel,
Mr. Reinisch, Ms. Ridings, Mr. Ruda Santolaria and Mr. Zagaynov, together with
Mr. Grossman Guiloff (Special Rapporteur and Rapporteur of the Commission), ex officio.

The meeting rose at 6.05 p.m.
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