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The meeting was called to order at 10.10 a.m. 

  Immunity of State officials from foreign criminal jurisdiction (agenda item 3) 

(continued) (A/CN.4/780) 

 Report of the Drafting Committee (continued) (A/CN.4/L.1017) 

 The Chair invited the Commission to resume its consideration of draft articles 7, 8 

and 9 on immunity of State officials from foreign criminal jurisdiction, which the Drafting 

Committee had provisionally adopted at the Commission’s previous session 

(A/CN.4/L.1017). 

  Draft article 7 (continued) 

 The Chair, recalling that, at the previous meeting (A/CN.4/SR.3729), a vote had been 

requested on draft article 7, “Crimes under international law in respect of which immunity 

ratione materiae shall not apply”, said that, while members had the right to request a vote, 

the Commission traditionally made every effort to reach a consensus before resorting to that 

option. 

 Mr. Ouazzani Chahdi said it should be recalled that the Commission had already 

taken a vote on draft article 7 at its sixty-ninth session in 2017. The response in the Sixth 

Committee to that vote had not been positive, and it had been highlighted that the 

Commission was supposed to carry out its work by consensus. Another vote by the 

Commission on the draft article would likely meet with a similarly negative reaction. The 

Commission should therefore take the time to try to resolve the disagreements on draft 

article 7 in order to avoid having to put it to a vote.  

 Mr. Paparinskis said that he was in agreement with Mr. Ouazzani Chahdi. According 

to the tenth edition of The Work of the International Law Commission: “When decisions 

ultimately come to be taken, again every effort should be made to reach a consensus, but if 

this is not possible in the time available, a vote may have to be taken.” The question was 

therefore whether the time spent discussing the matter at the previous meeting could be 

considered to meet the threshold of making “every effort … in the time available”.  

 There were many ways of expressing substantive disagreement with a proposition in 

one of the Commission’s outputs other than calling for a vote. The vote taken on draft 

article 7 at the sixty-ninth session in 2017 had been the exception; at the seventy-third and 

seventy-sixth sessions, substantive disagreements on the topic “Immunity of State officials 

from foreign criminal jurisdiction” had been expressed without any call for a vote. The 

statements made at those sessions were just as persuasive or unpersuasive as if they had been 

accompanied by a vote.  

 Any diverging views expressed by members with regard to the commentaries would 

ultimately be reflected in the commentaries, which were intended to capture the views of the 

Commission as a whole and not just the Special Rapporteur. As had been the case for many 

topics in the past, if the Special Rapporteur failed to capture the mood of the Commission, 

the final version of the commentaries adopted might differ significantly from that initially 

proposed by the Special Rapporteur. In any case, ample time had been allocated for the 

discussion of the commentaries at the current session.  

 It was worth noting that the procedural provisions and safeguards as adopted on first 

reading had been considered sufficient to alleviate some of the concerns of those who might 

be called the “original dissenters”. It was therefore reasonable to expect that the same would 

be true of Part Four, as it would be adopted. There were no doubt also other ways of achieving 

consensus, and he would encourage members to seek areas of compromise. 

 Ms. Oral said that, as one of the members of the Commission who had been present 

for the previous vote, she was disappointed at the current turn of events, as great efforts had 

been made since 2017 to understand the concerns of those who had originally called for a 

vote, particularly on the issue of safeguards, and she had been under the impression that 

progress had been made. While she would not object to a vote, it was regrettable that it had 

not been possible to reach a consensus, particularly given how that failure would be perceived 

by the Sixth Committee and the fact that the commentaries had not yet been finalized.  

https://docs.un.org/en/A/CN.4/780
https://docs.un.org/en/A/CN.4/L.1017
https://docs.un.org/en/A/CN.4/L.1017
https://docs.un.org/en/A/CN.4/SR.3729
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 Ms. Mangklatanakul said she agreed that the Commission should endeavour to reach 

a consensus on the matter. There was sufficient time to discuss the matter in the Drafting 

Committee or an informal meeting before resorting to a vote.  

 Ms. Galvão Teles said that while she respected the prerogative of members to request 

a vote and would vote on draft article 7 if necessary, she believed that it was too early in the 

process to take such a step. The Commission was not yet in possession of the full picture, as 

it had not yet considered the commentaries or the rest of the draft articles, including on 

procedural safeguards. Furthermore, some of the concerns expressed might be alleviated once 

a decision had been taken on the final form that would be recommended to the General 

Assembly for the outcome of the Commission’s work on the topic. She stood ready to work 

with colleagues to reach a solution that reflected the concerns expressed and enabled the 

Commission to fulfil its responsibilities towards Member States.  

 Mr. Oyarzábal said that, having chaired the Drafting Committee at the seventy-sixth 

session, during which the members had adopted draft article 7 by consensus, he would 

welcome clarification from the secretariat of the Commission’s past practice with regard to 

the adoption of draft articles referred to it by the Drafting Committee.  

 Mr. Jalloh said that he was also disappointed at the prospect of a vote on draft 

article 7, particularly in such divided times, when international law was under attack from 

many quarters. The current context was very different from the context of July 2017, when 

the previous vote had taken place. Furthermore, the commentaries prepared by the Special 

Rapporteur had not yet been considered. The Special Rapporteur was to be commended on 

having prepared the commentaries so far in advance and having requested that they should 

be discussed in a working group, which would give members ample opportunity to provide 

input. Therefore, while he accepted the valid concerns expressed by some members and 

respected their right to request a vote, he believed it would be premature to have a vote on 

the adoption of the text in the absence of the commentaries, as it would pre-empt the 

subsequent debate. Given the considerable progress that had already been made on the topic, 

especially in assuaging concerns about draft article 7, he hoped that it would be possible to 

resolve the disagreements and proceed without a vote, as that would send a powerful message 

to States and the international legal community. 

 Ms. Ridings said that she wholeheartedly agreed with all the members who had 

spoken before her. The Drafting Committee had provisionally adopted draft article 7 by 

consensus; the proposal before the Commission was therefore simply to provisionally adopt 

what had already been agreed by the Drafting Committee. She agreed with Mr. Jalloh that it 

would be premature to have a vote before discussing either the safeguards or the 

commentaries. It would be more appropriate to pursue the discussion with a view to reaching 

an agreement and continuing the Commission’s tradition of consensus-based decision-

making. 

 Mr. Ruda Santolaria said that he shared the views expressed by the members who 

had spoken before him. Given the current circumstances – not only of the Commission but 

of the international community as a whole – every effort should be made to reach a consensus 

and avoid taking a vote. Additional nuances members wished to raise could be reflected in 

the commentaries if necessary. The provision must be seen as part of a whole together with 

the procedural safeguards. 

 Mr. Nguyen said that he too supported the adoption of draft article 7 by consensus. 

The draft article reflected the chain of progressive development and balanced immunity and 

accountability and would be complemented by the safeguard provisions and commentary 

proposed by the Special Rapporteur. There was sufficient time to allow the Drafting 

Committee to continue its consideration of the commentary so that both the draft article and 

the commentary could be adopted together in a coherent and comprehensive manner.  

 Mr. Grossman Guiloff (Special Rapporteur) said he agreed that no effort should be 

spared in seeking to reach a consensus. Draft articles 7, 8 and 9 had been presented for 

provisional adoption because that step was a prerequisite for consideration of the 

commentaries. Ordinarily, the Special Rapporteur would present the commentaries in the 

second part of the session, but he had wanted to present them informally in advance in order 

to gather feedback from members to be incorporated into the final version of the 
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commentaries. He therefore shared the view that a vote on draft article 7 would be premature 

given that the safeguards and commentary had not yet been discussed. He would not stand in 

the way of a vote, but believed that there were other ways for members to express their 

disagreement with the text. The proposal to provisionally adopt draft articles 7, 8 and 9 was 

in line with the previous provisional adoption of draft articles 1, 3, 4 and 5.  

 Mr. Fife (Chair of the Drafting Committee) said that, while he wished to acknowledge 

the concerns raised by members about the Commission’s role in the promotion of the 

progressive development of international law and its codification specifically in relation to 

the topic under consideration, he did not consider fair the assertion made at the previous 

meeting that the views of those members who opposed draft article 7 continued to be ignored. 

Since 2017, the Special Rapporteur and a number of other members had devoted an enormous 

amount of intellectual energy to consideration of the issues in question. As a result, the notion 

of procedural provisions and safeguards had been included in the draft articles together with 

a number of other points that were to be reflected in the commentaries. Given those efforts 

and the fact that the text had been provisionally adopted by the Drafting Committee, it would 

be appropriate for the Commission to provisionally adopt the three draft articles and 

subsequently devote additional effort to the discussion of the commentaries, including with 

regard to procedural safeguards. Although it was possible to hold a vote, there did not seem 

to be any added benefit to be gained from doing so at the current stage. 

 Mr. Zagaynov said that he, like other members, treated the matter of voting very 

seriously; collegiality and consensus were crucial to the work of the Commission. His 

decision to request a vote had not been an easy one; he had instead hoped that a path to 

compromise and consensus would become apparent. He supported the Special Rapporteur’s 

initiative in distributing the draft commentaries in advance; unfortunately, however, his 

concerns did not appear to have been duly reflected therein. Rather than provisionally adopt 

the draft articles before considering the commentaries, in the present case, the Commission 

should first determine the content of the commentaries, primarily regarding the legal nature 

of draft article 7. In the interest of reaching a consensus, he wondered whether it would be 

acceptable for the Commission to defer the provisional adoption of draft article 7 until it had 

completed its consideration of the commentaries thereto. From a procedural point of view, 

he understood that decisions as to the substance of provisions were to be taken at the stage at 

which they were provisionally adopted, while the stage of final adoption was intended for 

technical adjustments to the formulation of provisions.  

 Mr. Galindo said that, while the current topic was of the utmost importance for both 

the Commission and the international community as a whole, the Commission also had other 

important topics awaiting its consideration. A vote might be necessary for the Commission 

to be able to move on with its work at the current session, although that would be unfortunate, 

as consensus was not only a good means of taking decisions but was also a value in itself. 

 Mr. Patel said that he fully agreed with Mr. Galindo. To his understanding, the 

commentary was to be based on the presumption that the draft article – to which he had 

explained his opposition at the previous meeting – had been provisionally adopted. It would 

be better to seek a vote at the current stage to determine whether it was possible to move 

forward with the draft article at all. 

 The Chair said that the Commission was in a difficult situation. It was a collegial 

body, and any criticism of it would apply to all the members. Draft article 7 was a 

long-standing source of division in the international community and within the 

United Nations system. The Commission needed to decide whether to reflect that division in 

its work or if it would be better fulfilling its mandate if it attempted to help the international 

community to overcome it. In his view, the issue at hand was not so much a legal question, 

but an issue of legal policy that related to the role of the Commission in the international 

system. He wished to ask all the members to consider the issue in those terms. Under the 

current circumstances, in which a number of members believed that a vote was, regrettably, 

the only way forward, while others wished to avoid a vote by all means possible, the 

Commission must find a pragmatic way to move forward and fulfil its role. He suggested 

five options for the members’ consideration: the first was to immediately carry out a vote, as 

had been officially requested, in order to comply with the rules of procedure. The second was 

for the member who had requested a vote to withdraw his request and for the Commission to 
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take note of the positions of those members who had been in favour of a vote, reflect them in 

the summary records of the meetings and return to draft article 7 subsequently. The third 

option was immediately to take a short break for informal consultations, with a view to 

finding a way forward. The fourth option was to return to the topic after a two-day break, 

while in the meantime considering other topics on the Commission’s agenda. The fifth 

option, as proposed by Mr. Zagaynov, was to provisionally adopt draft articles 8 and 9 at the 

current meeting, and then consider the commentaries before taking a final decision on the 

draft articles as a whole.  

 Mr. Forteau said that procedures were established to assist and protect institutions, 

and the procedures of the Commission followed a certain sequence that helped the 

Commission to progressively move forward. If the issue that had prompted a request for a 

vote related to the commentaries, then it would be appropriate to discuss it during the 

Commission’s consideration of the commentaries. If the problem related to the text of draft 

article 7, then the Commission should take a decision and provisionally adopt draft article 7 

at the current stage of the proceedings. The Commission would then discuss the 

commentaries and, at the second part of the current session, would take a final decision 

regarding all of the draft articles and draft commentaries. He supported the statements made 

by Mr. Fife and Mr. Galindo. Members’ positions had long been expressed and were well 

known; given that they were unlikely to change, he did not feel that it would be useful to 

further postpone a final decision on the issue. 

 Mr. Oyarzábal, expressing support for the statement made by Mr. Forteau, said that 

the issue that had prompted the request for a vote appeared to be related to the commentaries, 

because if it had concerned the draft article itself, the vote would have taken place at the 

Commission’s seventy-sixth session, within the Drafting Committee. Given that the draft 

article had been provisionally adopted by consensus by the Drafting Committee, it would 

make sense to provisionally adopt the draft article on the basis of what would be agreed upon 

regarding the commentaries. From a procedural point of view, however, it seemed that all the 

members who had made a statement, including the Special Rapporteur and the member who 

had requested the vote, believed that all possible efforts should be made to reach a consensus. 

Under those circumstances, a straightforward solution might be for the Commission to 

postpone the provisional adoption of the draft article until a later stage, given that no member 

appeared to have insisted on voting at the current meeting. 

 The Chair said that there appeared to be members who would be prepared to accept 

the text of draft article 7 if the commentaries were found to be satisfactory. 

 Ms. Oral said that, as highlighted by other members, the Commission must not be 

seen as divided. It should either strictly follow the rules of procedure or find a logical 

solution. She had understood from the comments made by the Chair and Mr. Oyarzábal that 

the problem at hand related not so much to the draft of article 7 in its current form as it did 

to the commentaries, as the colleagues who were advocating for a vote on it had provisionally 

adopted the draft article in the Drafting Committee. The related commentaries had not yet 

been considered, and it could not yet be said whether it would be possible to adopt them by 

consensus. While she was not opposed to a vote, it might not reflect well on the Commission 

for it to take a vote without first demonstrating that it had made every effort to reach 

consensus. If the Commission had not reached a consensus after considering the 

commentaries, it should vote at that point. In any event, discussions on the issue should not 

be allowed to continue indefinitely. 

 Mr. Mingashang said that it was important first to ascertain whether the Drafting 

Committee’s provisional adoption of the draft articles was final, especially since the members 

who had raised concerns about draft article 7 at the previous plenary meeting had in fact 

joined the consensus to provisionally adopt it in the Drafting Committee. If that was the case, 

the issue would be resolved from a technical standpoint. Otherwise, the discussion remained 

open until the provisional adoption of the draft articles in plenary meeting, and the 

Commission should endeavour to resolve its differences as quickly as possible. Furthermore, 

it seemed premature for the Commission to consider the commentaries before having 

provisionally adopted the draft article; it would be better first to provisionally adopt the draft 

articles and then move on to the commentaries. He did not support the extreme option of 

voting on draft article 7 at the current meeting, as a vote would make further discussion 
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impossible. Moreover, the Commission should seek to avoid making repeated use of votes, 

which could compromise its future work. To postpone consideration of the issue for a few 

days, on the other hand, would give the Commission time to discuss and find agreement on 

the issue.  

 It was important not to avoid addressing a subject owing to political and ideological 

sensitivities and differing positions on international law and the axiological issues to which 

it gave rise, of which Mr. Patel had provided some relevant examples at the previous meeting. 

Time must be taken to consider such issues in the context of both past traditions of 

international law and current situations, which could inform the Commission’s work as to 

the relevance of draft articles awaiting adoption. Otherwise, the Commission risked adopting 

a purely rhetorical text that would be of little use. The Commission should seek to be 

pragmatic in its approach to the topic. 

 Mr. Lee said that it appeared from Mr. Zagaynov’s most recent statement, in which 

he had remarked that his views were not fully reflected in the commentary, that it might still 

be possible to achieve consensus before resorting to voting, especially in the light of the 

flexibility shown by the Special Rapporteur, who had gone so far as to provide draft 

commentaries in advance. He supported the suggestion that the draft articles should be 

provisionally adopted subject to the drafting of commentaries that reflected the views of all 

members in a candid and balanced manner. 

 Mr. Akande said he understood that the provisional adoption of the draft articles 

before the Commission was a necessary step that would make possible the consideration of 

the commentary. No member who agreed to adopt the text provisionally was bound to 

consent to the final adoption of the text in its current form. He accepted that members might 

find it helpful to express reservations on the draft articles in a plenary meeting, where their 

views were officially recorded, rather than in the Drafting Committee. Although he would 

not object strongly to a vote, one of the things that he found particularly valuable about the 

Commission’s work was that, because the Commission rarely held votes, members went to 

great lengths to accommodate each other’s views in order to achieve consensus. Members 

would be less inclined to do so if there were more regular recourse to voting. As Mr. Galindo 

had remarked, to operate by consensus was, for the Commission, both a value and an 

important method of work.  

 Mr. Jalloh said that the reservations expressed by some members at the current and 

previous meeting did not appear to reflect substantive disagreements about draft article 7, 

which had in fact been provisionally adopted by those same members in the Drafting 

Committee. Regarding Mr. Zagaynov’s remarks that his views were not reflected in the 

commentary submitted in advance by the Special Rapporteur, he believed that the 

Commission’s practice was to reflect minority views during the adoption of draft provisions 

on first reading, for the benefit of Member States, but not subsequently, so as to ensure that 

the Commission spoke with one voice. The inclusion of minority views before the 

Commission even began consideration of the commentary to the draft articles was not only 

premature – it might also signal a change in the Commission’s practice. Therefore, he would 

prefer the Commission first to provisionally adopt the draft articles and then to take action 

on both the commentaries and the draft articles during the second part of its session, after the 

commentaries had been discussed by the working group that would be established for that 

purpose. Although it was clearly preferable for the Commission to provisionally adopt the 

draft articles by consensus, a vote should be held if it proved impossible to reach that 

consensus, especially if some members had substantive disagreements with draft article 7. 

 Mr. Patel said that there was substantive disagreement on the text of draft article 7. 

In the interest of enabling the Commission to move forward, he would support the holding 

of a vote on the provisional adoption of draft article 7. Since the Special Rapporteur had 

presumably prepared the commentary on the assumption that draft article 7 would be adopted, 

he wondered whether the Special Rapporteur had considered the possibility that the article 

might not be ultimately adopted.  

 Mr. Grossman Guiloff (Special Rapporteur) said that it was the established 

procedure and practice of the Commission to adopt texts provisionally before any 

commentaries were presented, and he agreed with Mr. Forteau that such procedures existed 
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to protect the institution of the Commission. It was unclear what might even be included in a 

commentary to a draft article that had not been provisionally adopted. He had presented draft 

commentaries in advance with a view to prompting discussion by the plenary Commission 

and possibly a working group; they were therefore in no way final. He thus found it baffling 

that his approach to the presentation of commentaries had been held up as an example of 

unwillingness to enter into dialogue and would object to any decision in which he was asked 

to withdraw his provisional commentaries and resubmit them for consideration at the second 

part of the session. In short, he would be in no position to present a commentary to draft 

article 7 if it was not adopted provisionally. Moreover, provisional adoption by consensus 

would be far preferable to holding a vote.  

 Mr. Oyarzábal proposed that the Commission should postpone a decision on the 

provisional adoption of draft article 7 until the end of the first part of the session. Meanwhile, 

it could begin work on the commentaries, either informally or in a working group, with a 

view to determining whether consensus on draft article 7 was possible. 

 Mr. Forteau said that, as the Special Rapporteur had noted, there could not be a 

commentary without an adopted text. Proceeding without an adopted text could have 

cascading effects on all the other items on the Commission’s agenda. For that reason, he was 

in favour of adopting the draft article first and then discussing the commentary. 

 Mr. Pronto (Secretary to the Commission) said that, in a departure from its usual 

practice, the Commission was still, several years after it had begun, in the midst of its second 

reading of the draft articles. It thus made sense for the draft articles to be adopted 

provisionally as work on the full text proceeded. As had been noted, commentaries could be 

prepared only on texts that had been adopted, even if but provisionally. It was nonetheless 

important to clarify the term “provisional adoption”: it was his understanding that draft 

articles that were provisionally adopted were, in substance, adopted. The adoption was 

considered provisional simply because the entire text of the draft articles was not yet 

available. The Drafting Committee was scheduled to present its report on the topic on 

15 May. In principle, the Commission would then have before it the complete text of the draft 

articles on the topic, and if the Special Rapporteur was to finish his commentaries to all the 

articles, the Commission would have to provisionally adopt all the draft articles by that date. 

If action was delayed, it would be impossible to adopt the text in 2026. 

 If, of course, discussion of the commentaries played a major role in reaching 

consensus, the Commission could consider a draft article and the commentary together. There 

was nothing to prevent the Commission from following such a procedure. There had also 

been a proposal to create a working group that could consider the commentaries and assist 

the Special Rapporteur in finalizing them. That proposal, too, was feasible. 

 Mr. Grossman Guiloff (Special Rapporteur) said that the current subject of 

discussion was the provisional adoption of draft article 7, not the final adoption of all the 

draft articles on the topic as a whole, which should take place during the second part of the 

session. Nothing adopted at the current meeting could be understood to be final, in substance 

or otherwise. Some of the proposed options therefore appeared incompatible with the 

Commission’s practice and the Bureau’s decision to present the draft articles for provisional 

adoption.  

The meeting was suspended at 11.55 a.m. and resumed at 12.20 p.m. 

 The Chair said he took it that the Commission wished to move ahead with the 

provisional adoption of draft articles 7, 8 and 9 before proceeding to discuss the 

commentaries thereto.  

 It was so decided. 

  Draft article 7 (continued) 

 The Chair said he understood that there was still no consensus within the 

Commission on draft article 7. He therefore invited the Commission to carry out a vote on its 

adoption.  

 Draft article 7 was adopted by 23 votes to 4, with 3 abstentions. 
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 The Chair said that the results of the vote would appear in the annual report of the 

Commission. However, only members who took the floor in explanation of vote would have 

their individual positions reflected in the summary record of the current meeting.  

  Explanations of vote 

 Ms. Mangklatanakul said she agreed that it was necessary for the Commission to 

adopt the text of the draft articles provisionally before considering the commentaries. 

However, she reserved the right to change her position on the adoption of draft article 7 once 

the text of the commentary had been proposed and discussed.  

 Mr. Fathalla said that he had abstained from voting on account of the reservations he 

had expressed at the previous meeting (A/CN.4/SR.3729).  

 Mr. Patel said that, by way of explanation of vote, he, too, referred the Commission 

to the statement he had given at the previous meeting. 

 Mr. Grossman Guiloff (Special Rapporteur) said he understood that there were many 

different perspectives on the topic under discussion. As Special Rapporteur, he was duty-

bound to seek consensus. It would have been preferable had the Commission obtained 

consensus at the provisional adoption stage, since there would be further opportunities for 

members to express dissent. Although it had not been possible to avoid a vote, he would 

continue to seek consensus and listen to members’ comments. He wished to reiterate that the 

commentaries that had been shared informally were by no means final and had been provided 

for the purpose of informing the present discussion. 

 Mr. Oyarzábal said it was regrettable that the Commission had been unable to adopt 

draft article 7 by consensus, despite its extensive and careful deliberations. The failure to 

reach consensus was a worrying development that threatened to undermine work on 

procedural safeguards in the Drafting Committee and, ultimately, the final product to be 

submitted to the Sixth Committee.  

 He had voted in favour of draft article 7 in the belief that it struck a balance between 

two fundamental norms of international law: the immunity of State officials from foreign 

criminal jurisdiction, and accountability for the most serious international crimes. In that 

spirit, he had previously expressed support for the submission of the draft articles, once 

concluded, to the General Assembly, so that it might in due course consider the elaboration 

of a convention on that basis. It was essential that the commentaries to the draft articles 

should adequately address their normative character – clarifying, to the extent determinable, 

whether each article reflected existing customary international law or constituted progressive 

development, without foreclosing further legal developments in a constantly evolving area.  

 He associated himself with those members of the Commission who considered it 

unacceptable that international law should favour – by entrenching the absolute immunity of 

State officials from foreign criminal jurisdiction – impunity for the most serious crimes 

affecting the international community. At the same time, supporting draft article 7 as a 

desirable progressive development was not the same as endorsing the claim that it already 

reflected established custom. He was not persuaded that the survey of State practice 

conducted by the Commission to date supported the assertion in the first-reading commentary 

that a “discernible trend” existed in favour of the exception to immunity ratione materiae. 

For that reason, he urged the Special Rapporteur to ensure that the commentaries reflected 

State practice in an up-to-date and representative manner, taking into account countries from 

all regions and giving adequate weight to the normative value of pronouncements by 

Governments and international and domestic tribunals, to the extent that they revealed the 

opinio juris necessary to establish a customary norm or constituted subsidiary means for the 

determination of the existence and content of rules of international law.  

 Mr. Paparinskis said that he had voted in favour of draft article 7 on the 

understanding that the Commission would recommend the draft articles as the basis for the 

negotiation of a convention on the topic, in line with the overall preference expressed by 

States in the Sixth Committee in 2025. He understood, too, that the Commission would 

include in its commentaries, where relevant and practicable, indications of the extent to which 

it viewed draft article 7 as representing the codification or progressive development of 

https://docs.un.org/en/A/CN.4/SR.3729
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international law, as the General Assembly had encouraged it to do in its resolution 80/164. 

He had previously explained his position on the matter in plenary meetings of the 

Commission (A/CN.4/SR.3677 and A/CN.4/SR.3706).  

 He supported the proposal to explain the legal character of the draft article, in relation 

to each crime, in the commentary. Indeed, States had consistently requested the Commission 

to provide transparency by identifying the legal character of inapplicability of immunity to 

particular rules. In 2025, many States had reiterated that call in the Sixth Committee, 

including with express reference to draft article 7. Several delegations had expressed a 

position on the legal character of draft article 7, while others had expressed a position on the 

legal character of the entirety of the draft articles. Considering that the expectations of the 

General Assembly should be treated seriously, he was pleased that the Special Rapporteur, 

throughout his tenure, had been positive in that regard, including by referring multiple times 

to paragraph (12) of the general commentary to the draft articles adopted on first reading.  

 Mr. Jalloh said that, regrettably, as on previous occasions, efforts to reach consensus 

on draft article 7 had been unsuccessful. In that regard, and with due respect for the views of 

his colleagues, he wished to make three brief observations. Firstly, he wished to point out 

that it was not unusual for the Commission to take its decisions by vote. According to the 

tenth edition of The Work of the International Law Commission, in the early years of the 

Commission, decisions had often been taken by vote, and it was only in the past two decades 

or so that it had become more common to seek adoption by consensus. Finding consensus 

was certainly a healthy practice, but members were within their rights to request a vote. That 

said, he hoped that the Commission would return to a spirit of consensus when considering 

procedural safeguards, which were very important in balancing draft article 7 so as to prevent 

the spectre of its abuse, especially against State officials from so-called weaker States, 

including those of the Global South. 

 Secondly, he wished to reiterate his substantive position in support of draft article 7. 

Previous summary records, from the Commission’s sixty-ninth and seventy-sixth session, 

contained explanations of his position, namely, that draft article 7 reflected the codification 

of customary international law and that there was extensive practice to support the draft 

article with respect to all the crimes mentioned therein. Most of those crimes had long formed 

part of established customary international law, and the Commission and other bodies, 

including courts and tribunals, had found their prohibition to be peremptory norms of general 

international law with all the legal consequences that flowed therefrom. It was natural that 

some members of the Commission should interpret the law differently. He respected their 

views and in turn asked that they respected both his views and those of the Commission, 

which had now twice adopted draft article 7 when it had been put to a vote. 

 Thirdly, he stressed that it would not be consistent with the established practice of the 

Commission for it not to submit a draft article that it considered useful for the clarification 

of international law because some members perceived that said article did not reflect a 

codification of international law within the meaning of article 15 of the statute of the 

Commission. That article stated that the expression “codification of international law” was 

used for convenience as meaning “the more precise formulation and systematization of rules 

of international law in fields where there already has been extensive State practice, precedent 

and doctrine”. In his view, draft article 7, which was not as broad as some members had 

argued and certainly did not affect the immunity of the troika – Heads of State, Heads of 

Government and Ministers for Foreign Affairs –, met that standard. Moreover, a growing 

body of case law, including judgments of French and German courts, denied immunity to 

State officials for their alleged commission of some of the crimes listed in draft article 7. 

Even if, for the sake of argument, he were to agree that draft article 7 did not reflect the 

current lex lata, its adoption remained entirely within the scope of the Commission’s mandate 

and practice under article 1 of the statute, which entrusted the Commission with “the 

promotion of the progressive development of international law and its codification”. He did 

not see the draft article as an attack on the rights of States, since ultimately the General 

Assembly would decide whether and how to negotiate a convention on the subject – a process 

in which States would play a critical role. 

 Mr. Akande said that he supported the submission of the draft articles as a whole to 

the Sixth Committee with the recommendation that they be adopted as a convention. In his 
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view, draft article 7 largely reflected existing law, including customary international law. 

Parts of it followed from universally ratified treaties that had been adopted decades 

previously, regardless of more recent positions adopted by States. He had explained his 

position in detail in his statement to the plenary Commission at the seventy-sixth session 

(A/CN.4/SR.3706).  

 Mr. Nesi said that the Commission had always been a forum for frank discussion on 

serious issues of international law. At a time when international law was under attack, he 

welcomed the fact the Commission had been able to adopt an important text, and that those 

who disagreed with the text had been afforded an opportunity to express their dissent. He 

agreed with Mr. Akande that draft article 7, as adopted, was merely a reproduction of 

long-established texts, whose importance should be recognized by all members. He, too, 

wished to refer to his previous statement in plenary meeting at the seventy-sixth session 

(A/CN.4/SR.3705).  

 Mr. Galindo said that he appreciated the efforts that had been made to find consensus. 

He did not regret that the Commission had been required to hold a vote, considering that 

voting was a necessary part of democratic decision-making. Regarding the content of draft 

article 7, he recalled that in his statement at the seventy-sixth session (A/CN.4/SR.3702) he 

had raised a number of concerns relating to State practice, while fully supporting the 

substance of the draft article. He encouraged the Special Rapporteur to address his concerns 

in the commentary and would be happy to discuss them further. 

  Draft article 8 

 Draft article 8 was adopted. 

  Draft article 9 

 Draft article 9 was adopted. 

 The Chair said he took it that the Commission wished to refer draft articles 1, 3, 4 

and 5, as adopted provisionally by the Commission in 2025, and draft articles 7, 8 and 9 as 

adopted provisionally at the current meeting, back to the Drafting Committee for the sole 

purpose of toilettage, as part of the finalization of the second reading of the draft articles on 

immunity of State officials from foreign criminal jurisdiction. 

 It was so decided. 

The meeting rose at 1.05 p.m. 
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