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Havana Convention, stipulating that diplomatic officers
should address themselves to the minister of foreign
affairs only, and approach other authorities only through
that channel. He had not included such a provision in
his draft, because he did not consider that international
law was infringed when a diplomatic agent approached
authorities without passing through the minister of for-
eign affairs. The proper place for such a provision was,
he thought, in the instructions to diplomats.
74. Mr. SPIROPOULOS remarked that the unde-
cided question of whether the Commission was to frame
a draft convention or a code arose again. If it was fram-
ing a code for the guidance of chancelleries, then all
matters of detail such as that mentioned by the Special
Rapporteur would have their place in it. Since, however,
the initial question had not been settled, a decision re-
garding the provision under consideration was more dif-
ficult. The question of the channels through which diplo-
matic agents should deal was not an important legal prob-
lem, but rather a matter of protocol in the broadest sense.
He formally proposed that no provision on the subject
be included in the draft.
75. Mr. TUNKIN fully agreed with the Special Rap-
porteur that it was unnecessary to include such a pro-
vision in the draft. The matter could be decided irre-
spective of whether the set of articles was to become a
code or a draft convention, since in either case the text
-would be a collection of rules on international law and
not just a text book.
76. All States were free to determine through what
organs their intercourse with other States should be
conducted. Some might decide that the ministry of for-
eign affairs should be the sole channel of diplomatic
intercourse, but some might decide that other organs
might have direct intercourse with the organs of other
States.
77. Mr. BARTOS considered that the question of the
relations with the various authorities of the receiving
State was a matter to be considered at a later stage under
section III of the draft, "Duties of a diplomatic agent".
If the receiving State had a strict rule that relations must
be conducted solely through the minister of foreign
affairs, diplomatic agents in that State must conform to
it. In States where exceptions to that rule were allowed,
however, diplomatic agents were free to approach other
authorities direct.
78. Mr. MATINE-DAFTARY said that a distinction
must be drawn between official and informal contacts.
In some countries, the Soviet Union for instance, diplo-
matic intercourse was conducted solely through the me-
dium of the minister of foreign affairs, and direct con-
tacts with other authorities were forbidden. In other
countries, however, informal contacts with other authori-
ties were permitted because on many questions such con-
tacts were necessary. He would be interested to learn
whether article 13 of the Havana Convention was applied
strictly in diplomatic intercourse between American
States.
79. Mr. GARCIA AMADOR pointed out that the
question under discussion should strictly be considered
in connexion with section III of the draft. It was his
intention to submit amendments, based on articles 12 and
13 of the Havana Convention, to that part of the draft.
He had, however, been taken unawares by what he re-
garded as a premature discussion of the duties of a
diplomatic agent. He urged that the Commission suspend
discussion on what was really the substance of a later
part of the draft.

80. Mr. KHOMAN said that it was a sound general
principle that the official channel for diplomatic inter-
course was the minister of foreign affairs. In practice,
however, subordinate members of missions were often
advised to approach other authorities directly, commer-
cial attaches getting into touch with the ministry of com-
merce or of economic affairs, and service attaches with
the defence ministries.
81. Sir Gerald FITZMAURICE felt that it would be
inadvisable to include a provision on the subject. Al-
though it was still the rule for the strictly diplomatic
members of a mission to deal only with the minister
of foreign affairs, it was a fairly settled practice for the
numerous specialists who had been added to missions to
have direct contact with the departments dealing with
their speciality. Indeed, unless such direct contacts were
permitted, it would be extremely difficult for the various
attaches to discharge their functions. Most countries
actually preferred them to address themselves to the
competent departments. The principle was so generally
accepted that it might be unnecessary to have an article
on the subject, but, if the Commission decided otherwise,
the provision must be carefully framed and ought to
specify that departures from the general rule could be
made in the case of specialist attaches to missions.

82. Mr. EL-ERIAN said that he shared Mr. Tunkin's
and Sir Gerald Fitzmaurice's doubts on the advisability
of including a provision which might restrict contacts
in diplomatic intercourse. The Commission should not
attempt to lay down a rule on the matter, but should leave
it to the discretion of the receiving State. Quite apart
from technical attaches, the heads of missions themselves
might find it more conducive to an improvement in rela-
tions to contact other departments than the ministry of
foreign affairs, or even to contact prominent members
of the cabinet. Circumstances differed so much from
country to country that a hard and fast rule on the
matter would not help to improve international relations.
83. Mr. SPIROPOULOS asked for a vote on his pro-
posal that no provision on the subject be included in
the draft.
84. After further discussion, the CHAIRMAN sug-
gested that the vote on the question of including such
a provision in the draft be taken when the Commission
considered section III of the draft, on the understanding
•that the discussion would not be re-opened.

It was so agreed.
The meeting rose at 1 p.m.

394th MEETING
Thursday, 9 May 1957, at 9.45 a.m.

Chairman: Mr. Jaroslav ZOUREK.

Diplomatic intercourse and immunities
(A/CN.4/91, A/CN.4/98) (continued)

[Agenda item 3]
CONSIDERATION OF THE DRAFT FOR THE CODIFICATION

OF THE LAW RELATING TO DIPLOMATIC INTERCOURSE
AND IMMUNITIES (A/CN.4/91) (continued)

SECTION II

1. Mr. SANDSTROM, Special Rapporteur, drew at-
tention to the arrangement of Section II of his draft.
He had adopted the view that the proper order in which
to deal with immunities was to take first those attaching
to the premises of diplomatic missions, then the facilities
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which the receiving State must grant the mission to enable
it to discharge its functions and, finally, the immunities
attaching to the person of the diplomatic agent. To estab-
lish a clear distinction between the three sub-divisions,
he proposed inserting the following new title before arti-
cle 16: "B. Facilitation of the work of the mission:
protection of correspondence/' The change would in-
volve the deletion of the words "and correspondence"
from the title of sub-section A, and the existing sub-
section B would become sub-section C.

2. The CHAIRMAN drew attention to the following
addition proposed by Sir Gerald Fitzmaurice to the
title of sub-section A: "Freedom and facilitation of com-
munications and movement."

3. He proposed that the question of the arrangement of
the section and the wording of the titles be referred to
the Drafting Committee.

It was so agreed.

4. Mr. VERDROSS said that he had two preliminary
points to raise. The first was purely a matter of termi-
nology. He noted that the Special Rapporteur had used
the traditional phrase "Diplomatic privileges and im-
munities" for the title of the section. In his opinion,
it would be preferable to speak of "diplomatic privi-
leges" only, since immunities were included in those
privileges.

5. His second point had important legal implications.
He regarded franchise de I'hotel as being merely the
logical consequence of the inviolability of the mission.
The inviolability and immunities of the premises of the
mission began only from the time that they were really
in the service of the mission. That being so, it would
seem more logical to discuss the privileges of the mem-
bers of the mission before privileges in rem.

6. Mr. TUNKIN was sorry that he could not agree
with Mr. Verdross on the legal basis of franchise de
I'hotel. At the time of the Congress at Vienna the en-
tire diplomatic mission had been regarded as the ap-
purtenance of the head of the mission, the other mem-
bers of the mission being considered his retinue, and
the premises his residence. Such a concept bore no re-
lationship to present-day reality. A diplomatic mission
was now regarded as an organ of the State, and the head
of the mission as the person in charge of that organ,
and his privileges derived primarily from that position
and not from his being the personal representative of his
sovereign. The order adopted by the Special Rapporteur
was, therefore, quite correct.

7. Mr. PAL suggested that discussion of the order in
which the articles should be presented was likely to
cause confusion at that stage. It would be better first to
consider the substance of the articles as presented, and
then, when the entire draft was considered, to come back
to the question of arrangement.

8. Mr. SANDSTROM, Special Rapporteur, referring
to the phrase "privileges and immunities", said that he
had not attached very great importance to the termino-
logical question involved, but had simply taken over
the traditional phrase, which was that used by the League
of Nations.

9. On Mr. Verdross's second point, he agreed with Mr.
Tunkin. The premises of the mission were, so to speak,
its permanent headquarters and the concrete symbol of
its presence. Incidentally, his arrangement of the sub-

ject was similar to that of the Harvard Law School
draft1.

10. Mr. EL-ERIAN proposed the following new arti-
cle to precede article 12 :

"Diplomatic missions shall enjoy in the territory
of the receiving State such privileges and immunities
as are necessary for the exercise of their functions
and the fulfilment of their purposes."

It was based on Article 105 of the Charter of the United
Nations.

11. Mr. BARTOS, referring to Mr. Verdross's first
point, recalled that there had been a prolonged discussion
of the difference between privileges and immunities dur-
ing the drafting of the Convention on the Privileges and
Immunities of the United Nations. It had been decided
to maintain a distinction between them, on the ground
that immunities generally had a legal basis, whereas
only some privileges were based on law, the others being
a matter of courtesy.

12. Mr. AMADO pointed out that the term "privileges
and immunities" had a very long history and was rich
in associations. It was, moreover, the expression used
both by the League of Nations and in the Charter of
the United Nations.

13. The CHAIRMAN, speaking as a member of the
Commission, said that the expression was justified on
other grounds too. The term "immunity" had been asso-
ciated since the Middle Ages with the idea of exemption
from local jurisdiction. Privileges, or prerogatives, were
something different. They were prerogatives based on
international law, customary or written, and gave the
diplomatic agents positive rights which other inhabitants
of the receiving State did not possess. The right of un-
impeded correspondence and the right to correspond
by cipher could not be regarded as immunities. The term
"privileges and immunities"' was used in a number of
international conventions as well as in the Charter.

14. Besides diplomatic privileges and immunities based
on international law, there were the advantages (conces-
sions) accorded out of international courtesy.

15. Mr. VERDROSS said that he did not wish to
press the point of terminology.

16. The other problem was a legal one however. It
was important to know when franchise de rhotel com-
menced; whether at the time the sending State bought
or leased premises to be used for diplomatic purposes,
or whether at the time the mission entered into posses-
sion. If franchise de I'hotel dated from the time of entry
into possession, it was a consequence of the immunity
of the mission.

17. • Mr. BARTOS said that it was customary to re-
quest franchise de I'hotel for new buildings intended for
diplomatic purposes when they had reached the installa-
tion stage. Matters connected with town planning, sanita-
tion and soundness of the structure were recognized
to be within the competence of the receiving State, but,
to enable the mission to take the necessary measures
to preserve secrecy, the interior installation and decora-
tion of the building took place under the supervision of
the sending state and under the protection of franchise
de I'hotel. The question of the exact moment from which

1 Harvard Law School, Research in International Law,
I. Diplomatic Privileges and Immunities (Cambridge, Mass.,
1932), pp. 19-25.
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inviolability of the premises started was a very thorny
one, and in the absence of any established rule, it would
be more prudent for the Commission to refrain from
mentioning the matter.

18. Sir Gerald FITZMAURICE, referring to Mr.
Verdross's first point, agreed with previous speakers
on the advisability of retaining the phrase "privileges
and immunities". The right of freedom of communica-
tion was not a matter of immunity nor a privilege ac-
corded out of courtesy; it was a right with a legal
foundation.

19. He doubted whether franchise de I'hotel had any
very direct connexion with the arrival of the head of the
mission. It was rather a form of State immunity attach-
ing to a building used for government purposes, though
for the sake of convenience and for obvious reasons, it
was classed as a diplomatic immunity. In the vast major-
ity of cases there was no question of taking over a new
building. Many missions had been established for two
or three centuries and had seen a succession of ambassa-
dors, with charges d'affaires taking charge in the inter-
vals between them, and franchise de I-hotel continued to
apply during the intervals between the departure of one
ambassador and the arrival of his successor. Even when
a building was first taken over for the use of a mission,
it was customary for the premises to be acquired and
the building to be staffed long before the head of the
mission actually arrived. The inviolability of the prem-
ises in such cases began from the time they were put at
the disposal of the mission.

20. Mr. SANDSTROM, Special Rapporteur, agreed
with Mr. Bartos who had quoted Yugoslav case law in
support of Sir Gerald's statement that the immunity of
premises continued during intervals between ambassa-
dors.

21. Mr. LIANG, Secretary to the Commission, sug-
gested that the inviolability of premises was a concept dis-
tinct from the immunity of diplomatic agents as to their
person. The fact that it had become usual, especially
in the larger capitals, for the chancellery to be in a dif-
ferent building from the residence of the head of the
mission was an additional argument in favour of such
a distinction. Buildings used by foreign States for such
purposes as trade or information, however, enjoyed a
lower degree of immunity than diplomatic premises,
as the customary law in their respect was not fully
developed.

22. Referring to the words "or [belonging] to the
head of the mission" in the Special Rapporteur's text,
he remarked that it was very rare at the present time
for the premises of the mission to belong to the head of
the mission. In most cases it was the sending State that
acquired the property. If the head of the mission ac-
quired any property it was generally for use as a private
residence. Perhaps the text might be clarified on the lines
of the Harvard Law School draft.

23. Mr. SPIROPOULOS conceded that Mr. Ver-
dross's view on privileges and immunities was defensible
from the purely theoretical standpoint, but agreed with
previous speakers on the desirability of keeping both
terms.

24. There could be no doubt that franchise de I'hotel
dated from the time that the premises were at the dis-
posal of the mission. It would be advisable, however,
to avoid any attempt to fix the precise moment in the
construction of a new building at which immunity began.

25. Mr. AGO agreed that the inviolability of the prem-
ises of a mission was not dependent upon the personal
immunity of the head of the mission. As for the time
from which that inviolability commenced, he under-
stood that it was the practice of the sending State to
notify the receiving State that certain premises had been
acquired for use as the headquarters of its mission. The
beginning of inviolability could, therefore, date from the
time such notification reached the receiving State, even
though the head of the mission might arrive much later.

26. Mr. HSU said that he shared Mr. Verdross's
view regarding the basis of the franchise de I'hotel. The
time from which the inviolability of the premises of a
mission began had some importance. The fact that on
termination missions often burnt their archives sug-
gested that they did not always attach great value to the
guarantee of inviolability by the receiving State.

27. Mr. BARTOS suggested that, before embarking
on a detailed study of diplomatic privileges and immuni-
ties, the Commission should determine what categories
of diplomatic agents were to enjoy them. The old, liberal
theory was that the full privileges and immunities en-
joyed by the head of the mission extended to all his
retinue. Since the Second World War, however, a more
restrictive theory was applied by continental European
countries, with the notable exception of the Federal
Republic of Germany. The United Kingdom, which
had hitherto accorded full privileges to all diplomatic
agents, had recently issued an Order in Council modify-
ing its practice. Under that Order, enunciating a new
theory evolved by the Foreign Office, the grant of diplo-
matic privileges and immunities was subject to the con-
dition of reciprocity.

28. If the Commission adopted the liberal theory, it
could proceed forthwith to consider the various articles
on the subject. If not, it would have to make clear in
connexion with each provision to which categories of
diplomatic agent it applied.

29. Sir Gerald FITZMAURICE said that he must re-
fute the suggestion that any new theory evolved by the
Foreign Office had been adopted in the United Kingdom.
Until recently, it had been the rule in the United King-
dom for all persons entered on the diplomatic list to
be accorded the full range of privileges and immunities.
Some countries, however, had adopted the practice of
granting privileges and immunities only to diplomatic
agents above a certain level and refusing them to lower
categories. The United Kingdom Government, consider-
ing such a distinction to be contrary to established prac-
tice, had come to the conclusion that the principle of
reciprocity must apply, all the more so as it had been
granting privileges and immunities in "circumstances
where they were not strictly required. Then and then
only, had it introduced legislation to enable it to apply
the same distinction to the members of missions of the
countries concerned. However, the law provided that the
moment the countries concerned included junior mem-
bers of United Kingdom missions in the list of those
entitled to privileges and immunities, the corresponding
members of the missions of the countries concerned in
London would automatically be accorded the same treat-
ment. Thus, no new theory was involved—though there
had perhaps been a change in practice.

30. After further discussion, the CHAIRMAN pro-
posed that Mr. Bartos's points be considered in con-
nexion with sub-section C (former sub-section B) .

It zvas so agreed.
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ARTICLE 12

31. The CHAIRMAN invited the Commission to con-
sider article 12, paragraph by paragraph.

32. He said that the following amendments had been
submitted in connexion with paragraph 1.

33. Sir Gerald FITZMAURICE had proposed:
(a) A new paragraph 1, to read:

"The sending State shall be free to acquire and hold
in the receiving State the premises necessary for the
appropriate housing and effective functioning of the
mission and its staff."

(b) That the old paragraph 1 should become para-
graph 2.

(c) A new paragraph 3, to read:
"Except to the extent recognized by any established

local usage, or to save life or prevent grave physical
injury in the face of an immediate threat or emergency,
the premises of a mission shall not be used for giving
shelter to persons charged with offences under the
local law, not being charges preferred on political
grounds."

Alternative text:
"Persons taking shelter in mission premises must

be expelled upon a demand made in proper form by
the competent local authorities showing that the person
concerned is charged with an offence under the local
law, except in the case of charges preferred on political
grounds."

34. Mr. TUN KIN had submitted an amendment to in-
sert the following text after the words "save with the
consent of the head of the mission" :

"such inviolability of the premises of the mission
shall not however confer the right forcibly to detain
therein any person whomsoever or to grant asylum
therein to persons in respect of whom a warrant for
arrest or detention has been issued by the competent
State authorities".

35. Finally, the following amendments had been pro-
posed by Mr. YOKOTA :

(a) Replace "the receiving Government" by "the re-
ceiving State".

(b) Replace "save with the consent of the head" by
"save at the request or with the consent of the head".

(c) Replace "must, if possible, be obtained" by "must
be obtained, unless it is absolutely impossible under the
circumstances".

36. Mr. SANDSTROM, Special Rapporteur, intro-
ducing article 12 of his draft, said that it dealt with the
principle of the inviolability of the premises of diplo-
matic missions. The rule contained two elements. The
first was that the receiving State must abstain from
hampering the activities of the mission and from in-
truding on its premises without the consent of the head
of the mission. The second was that it must protect the
premises from any intrusion of third parties. The princi-
ple was subject to certain limitations, since the premises
of a mission could clearly not be used for the perpetra-
tion of crimes. The exceptions to the rule were, however,
extremely difficult to define, and if the Commission
regarded his list of them as unsatisfactory, it might

simply delete the remainder of the paragraph, beginning
with the words "or, in an extreme emergency".
37. Mr. TUNKIN, introducing his amendment (para.
34 above), observed that paragraph 1 of article 12 fell
naturally into two parts. The first part merely reaffirmed
the universally accepted international rule that the
premises of diplomatic missions must be inviolable—a
rule also enunciated in the draft regulations adopted by
the Institute of International Law in 1895 (article 5)2

and in the resolution adopted by the Institute in 1929
amending the 1895 draft regulations,3 in articles 14 and
16 of the Havana Convention4 and in article 3 of the
Harvard draft.5 The rule was a most important one from
the standpoint of relations between sovereign Govern-
ments.

38. The second part of the paragraph, on the other
hand, introduced some important qualifications which
were tantamount to a provision that the receiving State
might at any time violate the premises of a mission. He
fully appreciated that, in providing for such exceptions,
the Special Rapporteur was actuated both by a natural
concern at the danger which the inviolability of the
premises of a foreign mission might represent for the
receiving State, and by a desire to prevent abuse of the
privilege. It must be borne in mind, however, that there
was no legal rule that did not carry its dangers, and no
privilege that was not open to abuse. In thus seeking to
limit dangers of a problematical kind, the Special Rap-
porteur was opening the door to a far more real danger,
that of jeopardizing the effective enjoyment of the
privilege of inviolability. Yet, in order to avoid conflicts
between States and strengthen and develop friendly rela-
tions between them, it was essential that the principle of
inviolability should be preserved intact.
39. He accordingly proposed the deletion of the re-
mainder of paragraph 1, following the words "save with
the consent of the head of the mission". The wording
which he proposed in its place was designed to safeguard
the principle of inviolability of diplomatic premises, but
to qualify it in certain clearly defined ways.

40. He could not accept the view expressed by the Spe-
cial Rapporteur in paragraph 12 of his commentary that
the question where and in what circumstances a diplo-
matic mission could grant asylum to a person under
prosecution for an offence should be dealt with not in
connexion with franchise de I'hotel but in connexion
with the general question of asylum for political refugees.
The two questions were separate and should be dealt with
separately.

41. Mr. FRANQOIS, on a point of order, submitted
that the Commission would be going beyond its instruc-
tions if it took up the question of asylum at its current
session. He recalled that, as was stated in paragraph 10
of the Secretariat's memorandum (A/CN.4/98), the
Sixth Committee of the General Assembly, when con-
sidering the Yugoslav draft resolution that had led to
General Assembly resolution 685 (VII) by virtue of
which the Commission was dealing with diplomatic in-
tercourse and immunities, had rejected a Colombian
amendment to the effect that the Commission should
deal not only with diplomatic privileges and immunities

2 Annuaire de I'Institut de droit international, vol. XIV,
1895-1896 (Paris, A. Pedone), p. 240.

3 Harvard Law School, op. cit., pp. 186 and 187.
4 Convention regarding Diplomatic Officers, signed at Havana

on 20 February 1928. See League of Nations, Treaty Series,
vol. CLV, 1934-1935, No. 3581.

5 Harvard Law School, op. cit., pp. 19-25.
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but also with the right of asylum, "the majority of the
Committee holding that the two questions were distinct
and had always been regarded as such by the Interna-
tional Law Commission". The Special Rapporteur had
therefore been perfectly right to omit the question of
asylum from his draft.
42. Moreover, in view of the time which the Commis-
sion had spent on the first eleven articles, it would be
most unwise to broaden the scope of the draft so as to
include an extremely complicated question on which it
had not even the benefit of a preliminary study by the
Special Rapporteur. He therefore proposed that the
Chairman rule that the question of asylum should not be
dealt with at the current session.
43. Mr. SANDSTROM, Special Rapporteur, said he
was in entire agreement with Mr. Frangois, as would be
clear from what he had said in paragraph 12 of his com-
mentary.
44. Sir Gerald FITZMAURICE said he was pre-
pared to defer to the views expressed by Mr. Frangois
and Mr. Sandstrom, but, if the Commission did decide
to leave the question aside for the current session, it
should explain its reasons clearly in its report. Other-
wise, no one would understand the Commission's failure
to refer to a question which was so intimately bound up
with that of the inviolability of diplomatic premises, un-
less he happened to be familiar with the history of events
in the Sixth Committee of the General Assembly in 1952.
45. In any case, he wondered how far the issue was
purely a question of asylum, in the sense in which that
term was commonly understood. There had been cases,
quite recent cases, where persons charged with ordinary
criminal offences had taken refuge in an embassy and
had not been surrendered in response to a demand trans-
mitted in proper form by the local authorities. Such cases
did not really raise the question of the right of asylum
at all; on the other hand, they did raise the question of
the inviolability of diplomatic premises, where such
premises were used for purposes that were, in his view,
inconsistent with the diplomatic function. And that was
surely borne out by the Special Rapporteur's text, which
gave the agents of the receiving Government the right
to enter diplomatic premises in certain circumstances.
If the Commission's draft was to be comprehensive,
therefore, he was not at all sure that the question re-
ferred to in Mr. Tunkin's amendment (para. 34 above)
and in paragraph 3 of the text which he himself had
proposed to replace article 12 (para. 33 above) should
not be included in it.
46. He also to some extent shared Mr. Tunkin's doubts.
regarding the wisdom of formulating exceptions to the
principle of the inviolability of diplomatic premises, at
any rate in the terms suggested by the Special Rap-
porteur. It might be possible, without formulating any
such exceptions in article 12, to say something in section
III, which dealt with the duties of a diplomatic agent,
about activities in which it was improper for diplomatic
missions to engage, and to refer in that connexion to
giving shelter to persons charged with offences under
the local law.
47. It was a much more serious matter to say that, in
the event of a diplomatic mission's engaging in such
activities, the receiving Government had the right to
force an entry into its premises. To say that it could do
so in order "to safeguard the security of the State" could
mean almost anything; and he would be interested to
hear what the Special Rapporteur had had in mind in
referring to cases where there was "grave and imminent

danger to . . . public health or property". There were, Sir
Gerald pointed out, other remedies open to the receiving
Government; if matters had got to such a pitch that it
was prepared to force an entry into the mission's prem-
ises, the proper course for it would surely be to demand
the mission's recall.
48. Mr. LIANG (Secretary to the Commission) said
that Mr. Francois's account of events at the seventh
session of the General Assembly in 1952 had been per-
fectly correct. During the course of discussion. in the
Sixth Committee the words "right of asylum" in the
Colombian amendment had actually been altered to
"diplomatic asylum",6 but though the significance of the
change had been the subject of some comment, no clear-
cut agreement on the matter had been reached. Finally,
as Mr. Frangois had said, the Colombian amendment
had been rejected.

49. In addition, at its first session, the Commission had
invited Mr. Jesus M. Yepes to prepare a working paper
on the right of asylum7, but in fact Mr. Yepes had not
done so, and the matter had not been taken up since.
50. Mr. TUNKIN pointed out that the General As-
sembly had given the International Law Commission the
task of codifying the topic "Diplomatic intercourse and
immunities". The question which was raised in his
amendment, and Sir Gerald's, was a question of diplo-
matic immunity, although it was sometimes called a
question of asylum. The problem was whether or not the
principle of the inviolability of diplomatic premises gave
the mission the right to prevent the receiving State from
exercising jurisdiction over persons who did not enjoy
diplomatic immunity. He could not, therefore, agree with
Mr. Francois.
51. Mr. SPIROPOULOS said he was not sure that
the Commission had no right to discuss the matter, as
suggested by Mr. Frangois. The fact that the General
Assembly had rejected a proposal which would have
made it compulsory for the Commission to take up the
question of asylum along with diplomatic intercourse
and immunities did not necessarily mean that the Assem-
bly had wished to preclude the Commission from taking
up that question if it so desired.
52. It was true that the Commission had asked Mr.
Yepes to prepare a working paper on the subject, but it
had done so before it knew that a case which bore on it
was being submitted to the International Court of Justice.
As soon as it had learnt of that case, it had thought it
preferable to postpone its own study. •
53. It was, of course, an entirely different question
whether the Commission would be wise to take the matter
up at the present time. In his view, there was no doubt
that no mission had the right to grant asylum to persons
who had violated the ordinary criminal law. The only
question that arose related to political refugees. For the
sake of a comprehensive draft, it might be desirable to
insert a provision on that subject. On the other hand,
many members of the Commission were, he thought, of
the contrary view. He himself suspended judgment.

54. Mr. BARTOS agreed that the right of asylum was
distinct from that of the inviolability of mission premises.
55. The question of the remedies available to the re-
ceiving State in cases where that right was thought to
have been abused, and, in particular, the question whether
the receiving State could enter the mission premises or

6 Official Records of the General Assembly, Seventh Session,
Annexes, agenda item 58, document A/2252, para. 16.

7 Ibid., Fourth Session, Supplement No. 10, para. 23.



56 Yearbook of the International Law Commission

merely exert pressure from outside by cutting off elec-
tricity and water, for example, had frequently arisen
in practice. The general view was that the premises
remained inviolable even when used for purposes of
asylum.

56. Latin American countries recognized the right of
asylum provided there was a previous convention be-
tween the States concerned. The practice of granting
asylum was therefore a regional custom governed by
convention.

57. In view of those difficulties it did not seem advisable
to take up the question of asylum at the current session.

58. Mr. GARCIA AMADOR said that the question
of asylum was very closely linked with the principle of
the inviolability of mission premises. Indeed it could
almost be said that, in a sense, the two questions were
inseparable. A further question which arose, however,
was that of the nature of the crime, or alleged crime,
for which the person concerned was sought by the au-
thorities of the receiving State. In his view, the whole
subject should be studied, but only when the Commission
had time to study it properly. To deal with it as a mere
adjunct to article 12 of the draft would be highly unsatis-
factory, and would not be in accordance with the decision
taken at the first session that it should be studied as a
separate topic.

59. Mr. AGO said that, if the Commission wished its
draft to be as comprehensive as possible, it could not
afford to pass over in silence, not the general question
of asylum, but the question of proper limitations on the
purposes for which mission premises could be used.
Nevertheless, he did not believe that that question could
be treated under article 12. Both Mr. Tunkin's amend-
ment and the relevant part of Sir Gerald's related in
fact to the obligations of the sending State, and he be-
lieved that it was in Section III of the draft that the
matter should be dealt with rather than in article 12,
which related to the obligations of the receiving State.
The danger of dealing with it in connexion with article
12 would be that that might give the impression that a
State which complained that the premises of a foreign
mission were being used for improper purposes, would
have the right to consider itself exceptionally released
from the obligation of respecting the inviolability of
the premises and could enter them. That was certainly
not the case.

60. Mr. EDMONDS said he shared the views ex-
pressed by Mr. Francois. The Commission should ex-
plain in its commentary why it was not dealing with
the subject, and leave it to Governments to say whether
they thought it should.

61. With regard to paragraph 1 of the article, in the
form proposed by the Special Rapporteur, he agreed in
general with Sir Gerald Fitzmaurice, but would go
further and propose the deletion of everything following
the words "save with the consent of the head of the
mission". The exceptions to the principle of inviolability
that were referred to by the Special Rapporteur were
generally recognized—although he recalled a case in which
entry to mission premises had been refused on the occa-
sion of a fire, with the result that the building had been
burned down; but there was all the difference in the
world between referring to them in the commentary and
attempting to formulate them in an article, which would
give them a standing to which they were not entitled.

62. Mr. PAL said that Mr. Frangois's point of order
would not eliminate the question of asylum, unless the
Commission was prepared to recognize inviolability as
an absolute principle. Otherwise the question of its limi-
tations and qualifications would inevitably come up for
discussion, and in the course of such discussion the ques-
tion of asylum.

63. In attempting to formulate those limitations and
qualifications, however, the Commission should avoid
doing anything which would result in whittling the
principle of inviolability down to nothing. In that re-
spect he agreed with Sir Gerald Fitzmaurice's criticisms
of the Special Rapporteur's text. He, however, pointed
out that even Sir Gerald's own amendment was not
immune from the same infirmity. In suggesting that the
use of the premises for "giving shelter to persons
charged with offences under the local law" constituted an
exception to inviolability, Sir Gerald's amendment also
reduced inviolability to a precarious existence. In that
connection Mr. Pal drew the Commission's attention to
article 20, which declared the personnel of the mission
immune from criminal jurisdiction. Regarding the sug-
gested exception to that exception in the shape of "not
being charges preferred on political grounds", Mr. Pal
enquired who was to determine whether charges were
"preferred on political grounds" or not, and when?

64. M. AMADO maintained that franchise de I'hotel
was an absolute principle. If a diplomatic mission abused
the right of inviolability, the receiving State had other
remedies open to it, but could not enter the premises,
save with the specific consent of the head of the mission.
One example had already been cited to show that the
supposed exceptions referred to by the Special Rappor-
teur were not recognized in practice. To cite another,
Brazil had on one occasion been faced with a yellow
fever epidemic and the authorities had wished to enter
a particular diplomatic mission's premises in order to
trace a suspected source of infection; the head of the
mission, however, had remained deaf to every appeal for
co-operation, and the authorities had had no choice but
to accept his refusal to allow them to enter.

65. Moreover, the terms in which the Special Rappor-
teur proposed to formulate the supposed exceptions to
the principle of inviolability of mission premises were,
as Sir Gerald Fitzmaurice had pointed out, exceedingly
wide: the reference to "the security of the State", in
particular, could cover anything.

66. On the other hand, he could not agree with Sir
Gerald that the Commission should deal with certain
aspects of the problem of asylum. In that connexion he
agreed unreservedly with Mr. Frangois, though it would
be wise to explain the reasons for the Commission's
course of action in the commentary.

67. Mr. PAL said that, if the inviolability of diplomatic
premises was really an absolute right, admitting of no
exception, the whole question naturally became much
simpler. The first sentence of article 12, paragraph 1,
should suffice.

68. Mr. FRANCOIS said that his argument that the
Commission had no right to take up the question of
asylum at its current session had been contested; quite
apart from the question of right, however, the Commis-
sion's previous approach precluded it from accepting the
views of Mr. Tunkin and Sir Gerald Fitzmaurice.
Asylum had always been treated as a separate question,
not only at the first session, when it had been singled
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out as one of the topics for codification and Mr. Yepes
had been asked to prepare a working paper on it, but
also by Mr. Sandstrom, the Special Rapporteur on the
question of diplomatic intercourse and immunities, and
by the Secretariat in its memorandum on that subject
(A/CN.4/98). He could not agree with Sir Gerald Fitz-
maurice that his text did not raise the whole question of
diplomatic asylum in all its many complicated aspects.
That question should undoubtedly be dealt with, but at
another session, and after careful preparatory study by
another special rapporteur.

69. He was, however, very doubtful whether it should
be taken up at the Commission's next session merely on
the ground that it was "related" to the question of dipkn
matic intercourse and immunities. In international law all
subjects were related. In any case the Commission had
other important topics on its programme of work. It
should, therefore, simply appoint a special rapporteur on
asylum, and decide at the same time what priority to give
the topic.

70. Mr. SCELLE thought that the Commission could
consider article 12 without first deciding whether to take
up the question of asylum. He deplored the way in which
the Commission was constantly limiting the scope of its
work, and feared that the resulting draft would cover
no more than the bare bones of the subject.
71. The point at issue in article 12 was whether the
local authorities were under an absolute obligation to
refrain from entering mission premises. In point of fact,
however fundamental a principle might be, there were
always exceptions to it. There were cases in which the
local authorities would have no choice but to enter diplo-
matic premises, but such cases were very few and far
between, and to attempt to enumerate them, as was done
in article 12 of the Special Rapporteur's draft, would
open the door to countless disagreements and might well
undermine the very principle of inviolability. The right
to enter diplomatic premises should be confined to ex-
ceptional cases of extreme urgency, and should be exer-
cised subject to the express approval of the receiving
Government and on its responsibility. It was just not
possible to enumerate the cases in point. It was for courts
of arbitration and the International Court of Justice to
build up gradually a relevant body of case law.

72. The CHAIRMAN put to the vote Mr. Francois's
proposal that the Commission should not deal with the
question of diplomatic asylum at the current session.

The proposal was adopted by 12 votes to 1, with 8
abstentions.

The meeting rose at 1.10 p.m.

395th MEETING
Friday, 10 May 1957 at 9.45 a.m.

Chairman: Mr. Jaroslav ZOUREK.
Diplomatic intercourse and immunities
(A/CN.4/91, A/CN.4/98) (continued)

[Agenda items 3]
CONSIDERATION OF THE DRAFT FOR THE CODIFICATION

OF THE LAW RELATING TO DIPLOMATIC INTERCOURSE
AND IMMUNITIES (A/CN.4/91) {continued)

ARTICLE 12 {continued)

1. The CHAIRMAN invited the Commission to con-
tinue consideration of article 12 of the Special Rappor-
teur's draft (A/CN.4/91) in the light of the decision it

had taken at the close of the previous meeting not to deal
with the question of diplomatic asylum at the current
session.

2. Mr. SANDSTROM, Special Rapporteur, withdrew
the second part of his article 12, paragraph 1, namely
everything after the words "save with the consent of the
head of the mission". As he had said in his introductory
remarks on the article (394th meeting, para. 36), the ex-
ceptions to the rule of the inviolability of diplomatic
premises were extremely difficult to define, and the dis-
cussion had convinced him that the passage in question
should be deleted. The scope of the exceptions could per-
haps be explained in the commentary, along the lines
suggested by Mr. Scelle at the previous meeting (394th
meeting, para. 71).

3. The CHAIRMAN thanked the Special Rapporteur
for thus simplifying the Commission's task. The Com-
mission had now to consider merely the amendments pro-
posed by Mr. Yokota (394th meeting, para. 35), and
Mr. El-Erian {ibid., para. 10), and those parts of Sir
Gerald Fitzmaurice's amendments {ibid., para. 33) which
did not relate to the question of asylum.

4. Mr. YOKOTA explained that the purpose of his
first amendment, to replace "the receiving Government"
by "the receiving State", was to avoid any doubt that
might arise in the case of federal States. His second
amendment, to add the words "at the request or" before
"with the consent of the head of the mission", was neces-
sary because the head of the mission could himself re-
quest the local authorities to enter the premises, for ex-
ample in the event of fire or in order to apprehend a
burglar. His third amendment, which related to the sec-
ond part of article 12, paragraph 1, was unnecessary now
that that part of the paragraph had been withdrawn.

5. Mr. VERDROSS, after apologizing for reverting
to a matter which had been discussed at the previous
meeting, said that he still felt that it was absolutely nec-
essary to determine the time at which franchise de I'hotel
started. For that purpose, he proposed that the follow-
ing words, which were based on a similar proviso in
article 3 of the Harvard Law School draft1 and took
into account the points made by Mr. Tunkin, Sir Gerald
Fitzmaurice and Mr. Ago, be inserted after the first
sentence in paragraph 1: "provided that notification of
diplomatic use of such premises has been previously
given to the receiving State".

6. Mr. KHOMAN felt that the discussion at the pre-
vious meeting had shown the necessity of including in
section II of the draft some statement to the effect that
the rational basis for the privileges and immunities re-
ferred to lay in the nature of the diplomatic function.
Both Mr. El-Erian and Sir Gerald Fitzmaurice had sub-
mitted proposals which would meet that need, and he
could support either.

7. On the other hand, the deletion of the last part of
article 12, paragraph 1, seemed to imply that the sending
State's right to bar entry to its mission premises was
absolute, which was surely not the case. There was,
in fact, a conflict of sovereign rights, between those of
the sending State and those of the State on whose terri-
tory the mission was situated. There might possibly be
some doubt about some of the exceptions to the principle
of inviolability mentioned by the Special Rapporteur,

1 Harvard Law School, Research in International Lazv,
I. Diplomatic Privileges and Immunities (Cambridge, Mass.,
1932), pp. 19-25.


