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58. Mr. BARTOS agreed that his point might be
covered by the last sentence provided the words "and
in that case only persons on the list can claim privileges
and immunities" were added to it.

59. Mr. AGO remarked that the paragraph sought to
deal with two distinct questions at once. The first and
only real question was that of the value of the lists as
evidence. The second, less important, question was that
of the alleged obligation on missions to submit a list of
members to the ministry of foreign affairs.

60. He suggested redrafting the beginning of the para-
graph on the following lines:

"In connexion with this article, the Commission
considered the value, as proof, of the lists of persons
enjoying privileges and immunities normally sub-
mitted to the ministry of foreign affairs."

61. Mr.' LIANG, Secretary to the Commission,
thought it would be wiser to make no reference to the
question of the obligation to submit lists. The last sen-
tence in the paragraph need not be retained since the
point was already covered by the previous sentence.

62. Mr. SANDSTROM, Special Rapporteur, said
that although both questions covered in the paragraph
had been raised during the discussion, there was no real
reason why both should be referred to in the commen-
tary. He therefore had no objection to Mr. Ago's pro-
posal.

63. Mr. TUNKIN said that he could accept Mr. Ago's
proposal with the addition of a sentence expressing Mr.
Bartos's point that, when a person's name was on a
diplomatic list, it might be presumed that he was en-
titled to privileges and immunities.

64. Mr. BARTOS said that he could accept Mr. Ago's
proposal were it not for the fact that it appeared to
assume that such lists would be submitted. It did not
cover cases where no list had been submitted and the
person had not been officially presented. There was, for
example, no rule that the names of service staff should
be submitted to the ministry of foreign affairs. In the
event of incidents involving such staff, the impossi-
bility of the local authorities' being aware that a person
was privileged must prevail over the fact that he was
legally entitled to privileges.

It was agreed to redraft paragraph 10 in the light of
the discussion.

The meeting rose at 6.15 p.m.

428th MEETING

Thursday, 27 June 1957, at 9.30 a.m.

Chairman: Mr. Jaroslav ZOUREK

Consideration of the Commission's draft report
covering the work of its ninth session

(A/CN.4/L.70 and Add.l to 3) (continued)

CHAPTER II: DIPLOMATIC INTERCOURSE
AND IMMUNITIES (A/CN.4/L.70/ADD.1)

(continued)

II. DRAFT ARTICLES CONCERNING DIPLOMATIC
INTERCOURSE AND IMMUNITIES (continued)

SECTION II. DIPLOMATIC PRIVILEGES AND IMMUNITIES
(continued)

Sub-section C. Personal privileges and immunities
(continued)

ARTICLE 28 AND COMMENTARY

1. The CHAIRMAN said that the terms in which the
exception to the rule in the article was couched—"other
than the child of one of its nationals"—appeared to sug-
gest that diplomatic agents who were nationals of the
receiving State were not themselves subject to its laws
governing the acquisition of nationality. That was cer-
tainly not the Commission's intention.

2. Mr. AGO pointed out that, at any rate in the
French text, the words quoted by the Chairman could
also be interpreted to mean that a foreign diplomatic
agent's child would come within the ambit of the local
nationality laws if the other parent was a national of
the receiving State. The case was common enough to
warrant attention.

3. The article was also unsatisfactory in other respects.
The Commission was solely concerned to avoid the pos-
sibility of the receiving State's nationality being im-
posed on a diplomatic agent's child by the operation of
jus soli; but the case of the diplomatic agent who him-
self wished his child to have the receiving State's na-
tionality should also be considered. He therefore pro-
posed that the words "shall be subject to the laws of
the receiving State" be replaced by. "shall ever be obliged
to acquire such nationality by virtue of the local laws".

4. Mr. BARTOS and Mr. FRANQOIS both said
they preferred the text in the draft report, since the
child of a foreign diplomatic agent should not auto-
matically acquire the receiving State's nationality by
virtue of its laws, even if the parents were willing.

5. Mr. HSU thought that the scope of the words "no
person enjoying diplomatic privileges and immunities"
was not clear. Did they mean "no person enjoying the
full diplomatic privileges and immunities enjoyed by
diplomatic agents, administrative and service staff and
their families", or did they mean "no person enjoying
any of the privileges and immunities referred to in the
draft"?

6. It seemed to him that the difficulties with which the
Commission was faced were due to the attempt to draft
the article in negative rather than in positive terms. He
thought that it might be better to amend it to read as
follows:

"A child born to members of a diplomatic mission
other than nationals of the receiving State shall enjoy
immunity from the operation of the nationality laws
of the receiving State."

7. Mr. EL-ERIAN pointed out that, although the
commentary was limited to the case of acquisition of
nationality at birth jure soli—and that was, he thought,
the only case the Commission had had in mind—the
text of the article went much further and covered the
case of the acquisition of nationality by naturalization
or marriage. If the Commission really wished to broaden
the scope of the article to that extent, it would clearly
have to amend the commentary. In his view, however,
it was sufficient to regulate the acquisition of national-
ity at birth, since the acquisition of nationality by natu-
ralization entailed a voluntary act on the part of the
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person concerned and the acquisition of nationality by
marriage was almost always nowadays subject to his or
her consent.

8. Mr. EL-ERIAN therefore proposed that the article
be amended to read:

"In cases where nationality is conferred solely on
the basis of jus soli, such nationality shall not be im-
posed on the child of persons enjoying diplomatic
privileges and immunities other than . . . [the words
chosen to express the exception, having regard to the
remarks made by the Chairman and Mr. Ago, should
be inserted here]."

9. Mr. AGO did not think it would be advisable to
ignore the question of the acquisition of nationality by
marriage. As more and more women entered the diplo-
matic service, more and more difficulties would arise on
that account, so long as the nationality laws remained
what they were.

10. Sir Gerald FITZMAURICE, Rapporteur of the
Commission, said that the Drafting Committee had de-
liberately rejected the word "imposed" because it felt
that would limit the article to cases where the receiving
State imposed nationality by a specific act; in the great
majority of cases nationality was acquired by the oper-
ation of an existing law.

11. He was by no means sure that the Commission had
wished to confine itself to the acquisition of nationality
at birth; it had certainly discussed the other two cases
(411th meeting, paras. 46 to 53). In his view, diplo-
matic agents should be completely excluded from the
operation of the receiving State's nationality laws. If a
diplomatic agent wished to acquire the receiving State's
nationality, either for himself or for his child, there was
nothing to prevent him from applying to or his request
being granted by the receiving State, subject to its laws.

12. Mr. AGO's first point could be simply met in
the English text of the article by adding the words "not
being the mother" after "the child of one of its na-

. tionals".

13. Mr. GARCIA AMADOR said he agreed with
those who thought the article should cover the case of
marriage, but Mr. El-Erian was, of course, perfectly
right in saying that in that event the commentary would
have to be amended, possibly by the addition of some
such sentence as the following: "It also seeks to prevent
the compulsory acquisition of nationality as a result of
subsequent marriage."

14. The CHAIRMAN, speaking as a member of the
Commission, agreed with Mr. El-Erian that the wisest
course would be to limit the article to the case of the
acquisition of nationality at birth, as in the original
draft article presented by the Special Rapporteur
(A/CN.4/91, art. 26).

15. Speaking as Chairman, he suggested that the Rap-
porteur of the Commission and the Special Rapporteur
together submit a redraft of article 28 and the commen-
tary on it, in the light of the discussion.

It was so agreed.

ARTICLE 29

16. Mr. BARTOS recalled that he was, in principle,
opposed to the practice of appointing diplomatic agents
who were nationals of the receiving State. However, he

had no objection to the way in which article 29 was
drafted.

The text of article 29 was adopted.

COMMENTARY ON ARTICLE 29

17. Mr. YOKOTA thought that the use of the word
"responsibility" at the end of paragraph 1 suggested a
legal responsibility. He suggested that the final clause
be amended on the following lines: "others that he
should enjoy only such privileges and immunities as the
receiving State may grant him at the time of the agre-
ment".

18. Mr. TUNKIN suggested that the Rapporteur and
Special Rapporteur be asked to submit a redraft of para-
graph 1, taking Mr. Yokota's observation into account.

It was so agreed.

19. Mr. MATINE-DAFTARY said that paragraph
2 referred to the majority view. It was only fair that it
should also refer to the minority view that the whole
practice of appointing diplomatic agents who were na-
tionals of the receiving State should be eliminated.

It was agreed that the Special Rapporteur should re-
draft paragraph 2 accordingly.

20. Mr. SANDSTROM, Special Rapporteur, said he
wished to withdraw the last sentence of paragraph 3,
since it did not reflect exactly what he had in mind.

Paragraph 3, as amended, was adopted.

21. In reply to a point raised by Mr. LIANG, Secre-
tary to the Commissioner, Mr. SANDSTROM, Special
Rapporteur, suggested that the words "as is stated in
article 21, paragraph 2", be inserted after the words
"Attention is drawn to the fact that" at the beginning
of paragraph 4.

It was so agreed.

Paragraph 4, as amended, was adopted.

Paragraph 5 was adopted.

ARTICLE 30

22. Replying to a question by Mr. MATINE-DAF-
TARY, the CHAIRMAN confirmed that the Commis-
sion's intention with regard to the second sentence of
paragraph 2 of the article was that immunity should
subsist indefinitely, since the acts concerned were not
really private acts at all but acts of the sending State.

23. In the French text of the preceding sentence the
words "en cas de guerre" should be replaced by "en cas
de conflit arme", as elsewhere in the draft.

It was so agreed.

The text of article 30 was adopted by 16 votes to none
zvith 3 abstentions.

COMMENTARY ON ARTICLE 30

The commentary was adopted.

ARTICLE 31

24. The CHAIRMAN suggested that the last two
words of paragraph 1, "or return", could be deleted as
unnecessary.

It was so agreed.

The text of article 31, as amended, zvas adopted.



218 Yearbook of the International Law Commission

COMMENTARY ON ARTICLE 31

25. Mr. LIANG, Secretary to the Commission, and
Sir Gerald FITZMAURICE, Rapporteur, suggested
that the words "for a diplomatic agent or a diplomatic
courier" be inserted after "it may be necessary" in para-
graph 1.

It was so agreed.

Paragraph 1, as amended, was adopted.

26. The CHAIRMAN, replying to Mr. LIANG,
Secretary to the Commission, said that, in his view, the
second, third and fourth sentences of paragraph 2 could
be deleted. They related to a matter that was not re-
ferred to in the text of the article, which was based on
the assumption that the diplomatic agent had been
granted free passage through the third State's territory;
they were, therefore, unnecessary for the purpose of
understanding the article. In addition there was an ob-
vious contradiction between the third and fourth sen-
tences.

27. Sir Gerald FITZMAURICE, Rapporteur, agreed
that the problem dealt with in paragraph 2 did not arise
directly out of the text of the article. None the less, he
thought it desirable to make some mention of it, since
it would clearly be a very grave matter for a third State
to refuse free passage to a diplomatic agent- proceeding
to or from his post.

28. Mr. YOKOTA agreed with Sir Gerald Fitzmaur-
ice and recalled that the problem had been discussed at
length (401st meeting, paras. 46 to 82). If the text of
the fourth sentence was felt to be open to objection, it
could be amended to read: "On the other hand, a State
is entitled to regulate the access of foreigners to its
territory".

29. Mr. SPIROPOULOS also agreed with Sir Ger-
ald Fitzmaurice and supported Mr. Yokota's suggestion.

30. Mr. LIANG, Secretary to the Commission, agreed
that if the Commission intended to refer to the problem
at all, it could not confine itself to the first and last
sentences of paragraph 2. It might, however, prefer to
delete all reference to the problem, in which case para-
graph 2 would have to be deleted and paragraphs 1 and
3 amended accordingly.

31. Mr. EL-ERIAN agreed with the Chairman's ob-
jections to the text before them. It was most undesirable
that the commentary should be used to lay down prin-
ciples which were not reflected in the text of the articles.
If it is desired to refer to the problem, all that the Com-
mission could properly do was to link the second, third
and fourth sentences together and preface them by some
such words as: "This problem was discussed in the
Commission. Certain members expressed the view that
. . . ". The final sentence could then be introduced by
the word "However".

32. Mr. TUNKIN supported Mr. El-Erian's sugges-
tion.

33. Mr. LIANG, Secretary to the Commission, said it
was not the Commission's normal practice to include in
the commentary what amounted to a summary of the
discussions, except where such a summary threw light
on the actual text of the article, and that did not apply
in the present case.

34. Sir Gerald FITZMAURICE, Rapporteur, refer-
ring to the Commission's draft articles on the law of

the sea, said that it had been the Commission's normal'
practice to refer in the commentary to the conflicting
views expressed by members on certain controversial
questions. He had indeed been rather struck by the fact
that the present commentary in general failed to follow
the Commission's normal practice in that respect. The
present draft was not final, but a paragraph could per-
haps be inserted somewhere indicating that a suitable
reference to conflicting points of view on certain contro-
versial questions would be included in the commentary
on the final articles, where that had not been done al-
ready. He therefore saw no objection to Mr. El-Erian's
suggestion.

35. Mr. KHOMAN agreed with the Rapporteur that
the commentary should indicate the conflicting views
expressed on controversial questions.

36. He supported Mr. El-Erian's suggestion and fur-
ther suggested that the final sentence of paragraph 2
could be shortened to read: "However, the Commission
did not think it necessary to evolve a solution for this
problem, which arises only in exceptional circum-
stances",The remainder of the sentence was not essen-
tial to an understanding of what the Commission had
in mind.

37. The CHAIRMAN suggested that the Rapporteur
and Special Rapporteur submit a redraft of paragraph
2 along the lines suggested by Mr. El-Erian and Mr.
Khoman.

It zvas so agreed.

38. Mr. YOKOTA suggested that the words "take up
or" should be inserted before the words "return to his
post" in the first sentence of paragraph 3 of the Eng-
lish text.

It was so agreed.

39. Mr. SANDSTROM, Special Rapporteur, sug-
gested that the final sentence of paragraph 3 be made a
separate paragraph, paragraph 4.

It was so agreed.

Paragraph 3, as amended, was adopted.

The new paragraph 4 was adopted.

SECTION III. CONDUCT OF THE MISSION TOWARDS THE
RECEIVING STATE

40. In reply to a point raised by Mr. AGO, Sir Gerald
FITZMAURICE, Rapporteur, suggested that the
words "and of its members" be inserted after the words
"Conduct of the mission", in the heading.

It was so agreed.

ARTICLE 32

41. Mr. TUNKIN said that, although paragraph 1
had been discussed at length in the Drafting Committee,
he was still not satisfied with the text; it was open to too
broad an interpretation. He did not believe that it was
the duty of persons enjoying diplomatic privileges and
immunities to comply with every single law or regula-
tion of the receiving State.

42. Mr. HSU agreed with Mr. Tunkin. There were
some laws and regulations with which it was impossible
for persons enjoying diplomatic status to comply. It
would be better to say that it was their duty "to keep
in mind" those laws and regulations.
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43. The CHAIRMAN, speaking as a member of the
Commission, said he also agreed with Mr. Tunkin.
Persons enjoying diplomatic immunities could not com-
ply with certain laws which placed on the receiving
State's nationals an obligation to render personal serv-
ices. Perhaps the Commission could find a more subtle
expression at its next session.

44. Mr. TUNKIN suggested replacing the words "to
comply with" by "to respect".

45. Mr. VERDROSS said that he appreciated Mr.
Tunkin's point. It might be met by stating that "all
persons enjoying diplomatic privileges and immunities
are bound to comply with the laws and regulations of
the receiving State, in so far as they are not exempted
from such compliance."

46. Mr. KHOMAN objected that the word "respect"
implied a moral obligation only. He suggested replacing
the words "to comply with" by the words "not to act
contrary to" the law of the receiving State, which ex-
actly reflected the nature of the obligation on the diplo-
matic agent.

47. Mr. EL-ERIAN pointed out that the position of
the diplomatic agent vis-a-vis the law of the receiving
State had already been dealt with in the articles on in-
violability and immunity. The point under discussion
was his conduct and, in that context the verb "to re-
spect" was perfectly appropriate. It had, in fact, already
been used in international agreements.

48. The CHAIRMAN, replying to Mr. Khoman,
pointed out that the verb "to respect" had been used in
connexion with the most solemn obligations; the Char-
ter, for instance, spoke of the duty to respect the terri-
torial integrity of States. In any case, whatever term
was used, it would convey a legal obligation under the
convention.

49. Mr. SANDSTROM, Special Rapporteur, thought
that there was no need to be concerned about the obli-
gation to perform personal services; those enjoying
diplomatic status were already exempted from that by
the provisio with which the paragraph began.

50. Mr. Verdross's amendment, he was afraid, would
give the impression that there were other exceptions to
the rule, apart from those consequent upon the enjoy-
ment of diplomatic privileges and immunities.

51. He was quite willing to accept the term "respect".

52. Mr. LIANG, Secretary to the Commission, said
he did not think that it had been the intention of the
Commission to state that persons enjoying diplomatic
status must comply with all the laws and regulations of
the receiving State. Mr. Verdross's amendment was
open to the interpretation that a specific act of exemp-
tion would be needed before a person enjoying diplo-
matic privileges and immunities was free not to perform
those obligations inconsistent with enjoyment of those
privileges and immunities. Generally speaking, however,
persons enjoying diplomatic immunities were implicitly
exempt from compliance with certain laws and regu-
lations by the very nature of those immunities. The
term "to respect" was quite satisfactory and would, he
thought, have a legal meaning in the context. If it were
adopted, however, it would be more logical to omit the
phrase "without prejudice to their diplomatic privileges
and immunities".

53. Mr. KHOMAN remarked that in municipal law,
where the obligation on citizens went further than
merely to respect the law, the words "to comply with"
were those normally used. In the Charter of the United
Nations, however, owing to the absence of sanctions in
the event of non-observance, the verb "to respect" was
used. He was none the less willing to withdraw his
suggestion (para. 46 above) and accept the verb "to
respect".

It was agreed that the words "to respect" should be
substituted for the words "to comply with".

54. Mr. BARTOS suggested that in paragraph 2 the
words "shall be conducted with or through the ministry
of foreign affairs" did not properly reflect the views of
the Commission. It would be more correct to say "with
the ministry of foreign affairs or with other authorities
with the former's consent".

55. Mr. SPIROPOULOS considered the words "sauf
decision contraire"} with which the French text opened,
to be appropriate. In most cases no decision or regu-
lation was involved, but merely an arrangement be-
tween the missions and the ministry.

56. Mr. SCELLE objected to the whole of the open-
ing phrase, not only on the grounds just stated by Mr.
Spiropoulos, but also because it left the matter entirely
in the hands of the receiving State. If the paragraph
opened with the phrase "sauj accord contraire"', both
difficulties would be avoided.

57. Mr. SANDSTROM, Special Rapporteur, sug-
gested as an alternative ending "sauj reglement ou pra-
tique contraire".

58. Mr. GARCIA AMADOR said that in proposing
the new article (411th meeting, para. 55), Mr. Padilla
Nervo and he had merely wished to emphasize that all
negotiations were normally conducted through the min-
istry of foreign affairs. He agreed that the phrase under
discussion was not entirely satisfactory. All that it was
necessary to convey was that, if the receiving State did
not allow direct contact with other authorities than the
ministry of foreign affairs, missions must refrain from
such direct contacts. He was willing to accept Mr.
Scelle's proposal.

59. Mr. BARTOS said he also was willing to accept
Mr. Scelle's proposal, since it implied that the sending
State had a right to ask the receiving State to permit
such direct contacts.

60. Mr. SPIROPOULOS said that he would accept
it on the understanding that the agreement could be
tacit as well as formal.

61. Mr. HSU thought that both the original text and
Mr. Scelle's amendment prescribed a far too rigid and
formal procedure. Even Mr. Scelle's amendment would
mean that States would have to conclude a treaty on
the question.

62. The CHAIRMAN remarked that the use of the
word "agreement" did not necessarily imply that a
treaty was required; informal agreement would do.

It was agreed to substitute the words "Unless other-
wise agreed" for the words "Unless otherwise provided
for by the receiving State".

63. Mr. SCELLE said that paragraph 3 struck him
as quite useless. It might serve the purpose of an indi-
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cation to an international court of the principles on
which it should base its decision in a dispute, but it
seemed to be out of place in the context.

64. Mr. KHOMAN observed that the question dealt
with in paragraph 3 had been discussed at length by the
Commission (411th meeting, paras. 56 to 85). Many
members of the Commission attached much weight to
the provision as enunciating a duty of States correspond-
ing to the privileges of inviolability of their missions.

65. Mr. GARCIA AMADOR said that he also was
anxious to retain the provision. The fact that the prem-
ises of missions had in the past been used for purposes
incompatible with their proper role made it necessary
to enunciate such an> obligation.

66. Mr. SCELLE said he would accept the paragraph
because "ce gui va sans dire va mieux encore en le
disant".

67. The CHAIRMAN put to the vote the text of
article 32, as amended, and as a whole.

The text of article 32, as amended, was adopted by
18 votes to none with one abstention.

68. Mr. HSU said that he had abstained, not because
he was opposed to the principles of the article but
because he objected to parts of its drafting.

COMMENTARY ON ARTICLE 32

69. Mr. SANDSTROM, Special Rapporteur, sug-
gested that the third sentence in the French text of
paragraph 1 be redrafted on the lines ,of the English
text.

It was so agreed.

70. Mr. VERDROSS considered that the paragraph
did not reflect accurately the real state of affairs. Some
laws of the receiving State were applicable to persons
enjoying diplomatic immunities, though they could not
be applied to them in the normal manner. Others did
not apply to them at all.

71. Mr. LIANG, Secretary to the Commission, won-
dered whether it was necessary to retain the last two
sentences. Being a qualification of the principle of the
personal inviolability of the diplomatic agent, they
would be more in place in the commentary on article 21.

72. Mr. TUNKIN agreed with the Secretary. It was
essential to avoid giving the impression that the grant
of privileges and immunities was conditional on the
diplomatic agent's fulfilling his duties towards the re-
ceiving State.

It zvas agreed that the last two sentences of para-
graph 1 should be deleted.

73. Mr. PAL pointed out that, paragraph 1 of the
article having been amended, corresponding changes
would have to be made in paragraph 1 of the com-
mentary.

It was so agreed.

Paragraph 1, as amended, was adopted.

74. With regard to paragraph 2, Mr. GARCIA AMA-
DOR observed, first, that persons enjoying diplomatic
privileges and immunities were under an obligation not
to interfere in the internal affairs of the receiving State,
not only outside their functions as stated in the para-

graph, but within them as well. There was no need to
state that explicitly in the commentary, however, and
it would be sufficient if the words "outside their func-
tions" were deleted.

75. Secondly, the phrase "matters which are essen-
tially the private concern of the receiving State" was
also unsatisfactory. The word "essentially", presumably
introduced as a reminiscence of the phrase "essentially
within the domestic jurisdiction of any State" in Article
2, paragraph 7, of the United Nations Charter, would
be better deleted, so as to avoid any uncertainty as to
what matters were "essentially" and what were "not
essentially" the private concern of the receiving State.

76. Thirdly, instead of the latter phrase he would pre-
fer "in matters which come within the jurisdiction of
the receiving State". It would be recalled that the con-
cept of "internal affairs" in the article had already been
interpreted by the Secretary as covering both domestic
and foreign politics (412th meeting, para. 14).

77. Mr. TUNKIN agreed with all Mr. Garcia Ama-
dor's points. It was quite clear that the rule of non-
interference applied also to the official functions of
diplomatic agents.

78. During the discussion of the joint amendment on
which the article was based (411th meeting, para. 55),
Mr. Tunkin had pointed out that "internal order" must
not be taken as a territorial notion, but in the sense of
the phrase used in Article 2, paragraph 7, of the Charter
(412th meeting, para. 8). It would, however, be diffi-
cult to make that point clear in the commentary without
going into excessive detail. The simplest course would
be to reproduce the words of the article itself, namely,
"in the internal affairs of the receiving State".

79. Mr. SCELLE agreed with Mr. Garcia Amador's
second and third points. The wording of the French
text was an unfortunate amalgam of the vague concept
of domaine reserve and of the reference in the Charter
to matters essentially within the domestic jurisdiction of
any State.

80. The CHAIRMAN proposed the deletion of the
words "outside their functions" and, the substitution of
the words "in the internal affairs of the receiving State"
for the words "in matters which are essentially the
private concern of the receiving State".

It was so decided.

Paragraph 2, as amended, was adopted.

It was agreed to modify paragraph 3 so as to bring
it into line with the amended version of paragraph 2
of the article.

Paragraph 3, as amended, was adopted.

81. Mr. GARCIA AMADOR proposed the deletion
in paragraph 4 of the word "bilateral", since the treaties
governing the right to grant asylum in mission premises
were mainly multilateral.

It was so agreed.

82. Mr. FRANgOIS proposed the deletion of the
whole of the second sentence in paragraph 4, as it might
give the impression that the right to grant asylum ex-
isted solely on the basis of treaties, which was of course
untrue. The Commission had, in any case, agreed to
leave aside the question of asylum.
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83. Sir Gerald FITZMAURICE agreed that the right
to grant asylum was not necessarily dependent upon
agreements between States. He did not think, however,
that there was any danger of the sentence in question
being interpreted in that sense; it merely mentioned
certain treaties as examples of the special agreements
referred to in the article.

84. Mr. SCELLE said he appreciated the point of Mr.
Francois's objection. It should be made clear that the
treaties governing the right to asylum were mentioned
merely as examples.
85. Mr. AM ADO saw no reason to quote the particu-
lar example of treaties on asylum, thereby drawing at-
tention to a matter which the Commission had agreed
to avoid. He supported Mr. Francois's proposal.
86. Mr. LIANG, Secretary to the Commission, agreed
with Mr. Amado on the undesirability of making ex-
plicit reference to the subject of asylum. Other special
agreements existed on such subjects as, for instance,
refraining from subversive propaganda.

87. Mr. GARCIA AMADOR agreed with Mr. Fran-
Qois that the right to grant asylum existed independently
of any convention. He was inclined to agree with those
who favoured deleting the sentence.

88. The CHAIRMAN pointed out that the whole pur-
pose of the last few words in paragraph 3 of the article
was to enable a reference to be made to the example of
treaties governing the right to grant asylum. There
should be no danger of misunderstanding if it were
made clear that the agreements were cited merely as
examples.

89. Mr. SANDSTROM, Special Rapporteur, agreed
that the reference to "special agreements" in the article
would look rather mysterious if no examples were
quoted in the commentary.

90. Mr. SCELLE was in favour of retaining the ref-
erence to the practice of granting asylum, which was
an essential, traditional, and, in his opinion, praise-
worthy, function of missions.

91. Mr. LIANG, Secretary to the Commission, re-
marked that the right of asylum, in the sense in which
Mr. Scelle understood it, was really already covered
by the words in paragraph 3 of the article, "by other
rules of general international law".

92. Mr. HSU thought it unnecessary to give any
examples. But if the Commission wished to do so, it
should quote examples of agreements permitting prac-
tices which would otherwise not be legitimate. An agree-
ment permitting propaganda, if such existed, would be
a good example. If no good example could be found,
it would be better to delete the last part of paragraph 3
of the article.

93. He agreed with Mr. Francois that the right to
grant asylum was not dependent on the existence of
a treaty.

It was agreed to redraft the second sentence of para-
graph 4 on the lines indicated by Mr. Scelle. Para-
graph 4 was adopted on that understanding.

SECTION IV. END OF THE MISSION

ARTICLE 33

94. The CHAIRMAN suggested the substitution of
the word "function" for the somewhat misleading term
"mission" at the beginning of the article.

95. Mr. LIANG, Secretary to the Commission,
thought it advisable to combine sub-paragraphs 3 and
4, since otherwise the mistaken impression might pre-
vail that each circumstance by itself could mark the
end of the mission. Sub-paragraph 3 conveyed the false
idea that the mission would be terminated even if the
receiving State did not act on the diplomatic agent's
request, although he could not recall any instance of
a receiving State having refused to deliver his passport
to a diplomatic agent in such circumstances. Sub-para-
graph 4 by itself would not make much sense; before
the receiving State could return the passport to a diplo-
matic agent, the sending State must have indicated that
his mission had come to an end. ,
96. Sir Gerald FITZMAURICE, Rapporteur, said
that he could not entirely agree with the Secretary.
Sub-paragraph 3 might be deleted but sub-paragraph 4
could stand on its own, and it would be inadvisable to
combine them. There were two distinct cases to be
dealt with: termination of a mission at the request of
the sending State and its termination at the request of
a receiving State. Paragraph 4 would cover both.
97. Mr. LIANG, Secretary to the Commission, said
that he was satisfied by Sir Gerald's explanation.
98. Mr. SPIROPOULOS said he was puzzled by the
reference to "delivery of his passports" in sub-para-
graphs 3 and 4. He wondered whether it was the cur-
rent practice for the receiving State to hold the passports
of diplomatic agents accredited to it. So far as he was
aware, it was customary for a diplomatic agent wishing
to leave to ask for the return of his letters of credence.
99. The CHAIRMAN observed that "to ask for his
passports" was the phrase usually employed in that
connexion. He had, however, failed to find a single
instance where the former practice of holding a diplo-
matic agent's passports was still followed.
100. Mr. BARTOS said that even until the First
World War it had been the practice for diplomatic
agents to hand in their passports to the ministry of for-
eign affairs and ask for them only when they left the
country. The practice had, however, ceased, and there
was no point in reviving it.
101. Mr. LIANG, Secretary to the Commission,
doubted whether it was the diplomatic agent's passport
that was meant. He thought the term referred to a pass,
or safe conduct, issued by the receiving State to the
diplomatic agent to ensure that he was not molested
on his journey home.

The meeting rose at 1.10 p.m.
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