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He drew attention to the statement by Politis to the
effect that " in the event of the considerations of fact
or law submitted to him not providing adequate data
upon which to base a decision, he [the arbitrator] has
not only the right, but the duty to refuse to render
judgement ".5 The Special Rapporteur himself, in his
comments on the model draft (A/CN.4/113, para. 17),
admitted that the problem of non liquet was complex
and controversial. In particular the reference in article 12
to the silence of the compromis would raise serious
practical difficulties.

74. Mr. AGO agreed with Mr. Verdross that the present
text of article 12 would give rise to difficulties if the
parties — unwisely — limited the rules of international
law which were to be applied. It might perhaps be
possible to find some means of prohibiting the parties
from inserting in the compromis such an absurd
limitation on the rules of international law which the
tribunal could apply. Clearly, however, the whole
matter required further consideration.

The meeting rose at 6.10 p.m.

5 Quoted in the Commentary on the Draft Convention on
Arbitral Procedure adopted by the International Law
Commission at its fifth session (United Nations publication,
Sales No. : 1955.V.1), p. 50.
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Arbitral procedure: General Assembly resolution
989 (X) (A/CN.4/113) (continued)

[Agenda item 2]

CONSIDERATION OF THE MODEL DRAFT ON ARBITRAL
PROCEDURE (A/CN.4/113, ANNEX) {continued)

ARTICLE 12 (continued)

1. Mr. VERDROSS said that there were various courses
open to the Commission in dealing with article 12. It
could dispense with the article altogether, or it could
preface the article by the words " In principle ", or,
lastly, it could leave the article as it was but point out
in a commentary that the article was based on the
assumption that the tribunal had the power to apply
all international law. He advocated the third course.

2. Sir Gerald FITZMAURICE found it difficult to
agree with Mr. Verdross. Even when the tribunal was
bound by the parties to reach its decision on the basis
of a specific treaty, there could never be any question
of its bringing in a finding of non liquet. There seemed
to be some confusion as to the exact connotation of the
term non liquet. Article 12 did not mean that when the
law was silent or obscure the tribunal was entitled to

indulge in invention; it simply meant that the tribunal
must render a decision.

3. Mr. VERDROSS, intervening, pointed out that in a
case concerning sovereignty over a disputed territory,
the tribunal, if instructed to deliver its judgement on the
basis solely of existing treaties, would be bound to bring
in a finding of non, liquet if the treaties gave no guidance.

4. Sir Gerald FITZMAURICE said that it was
precisely his point that in such a case the tribunal was
not constrained to do any such thing. In arbitration
cases a question of sovereignty would hardly be put to
the tribunal in the abstract; in cases such as that
mentioned by Mr. Verdross there would always be a
party claiming a right under a treaty or complaining of
encroachment by the other party on its rights under
that treaty. If the treaty was silent on the point, the
tribunal would have to give a decision against the
complaining party because the latter had not established
its case. Fundamentally, the question was: had the
complainant discharged the onus of proof ? There was
always one party which had to establish its case and if
it failed to do so the tribunal was bound to rule against
it. The reason why it had failed to establish its case
— whether because the law was obscure or because no
rules of law existed on the matter — was immaterial.
The provisions of article 12 were perfectly justified for
they meant that there would always be a decision, even
if for no other reason than that the rules were silent.

5. He made a comparison with the situation which
arose when a proposal was the subject of a tied vote in
the Commission. A tied vote did not mean that the
matter remained unsettled ; it did not constitute anything
analogous to a finding of non liquet. On the contrary, it
constituted a decision against the maker of the proposal
who had not, as it were, made out a sufficient case.

6. Mr. LIANG, Secretary to the Commission, said that
the case mentioned by Mr. Verdross was actually the
reverse of those dealt with in article 12, since in the
hypothesis of Mr. Verdross the compromis was neither
silent nor obscure but so clear as to prevent any
misunderstanding. Indeed, it was only in cases where
the parties allowed the tribunal to apply or resort to
the whole of international law in reaching its decision,
or when the parties failed to agree on the law to be
applied, that it was thought theoretically possible for a
tribunal to bring in a finding of non liquet after
consulting the sources of international law — as, for
example, those set out in Article 38, paragraph 1, of
the Statute of the International Court. Even so, a
finding of non liquet had never been brought in either
by the Permanent Court of International Justice or by
its successor, the International Court of Justice. It could
not be denied that both Courts had, tacitly, resorted to
" the general principles of law ".
7. A finding of non liquet was often confused with a
nonsuit. When the parties agreed that specific rules of
law should be applied, as very frequently happened in
arbitration cases, no question of non liquet was involved,
for if the tribunal found that the claimant State did not
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prove its claim in accordance with those specific rules
of law, it would decide to disallow the claim. That
would not be a case of non Uquet. He agreed with
previous speakers that findings of non Uquet were in
any case extremely rare.

8. Mr. ZOUREK found Mr. Verdross' example very
well chosen. In such cases, it was not true to say that
there was always a plaintiff and a defendant. A question
of sovereignty might be referred as such for arbitration
without either of the parties being complainant or
defendant. When that occurred, and the tribunal was
instructed to deliver its judgement on the basis of
existing treaties, it could not settle the case if it found no
legal basis for a decision in the treaties in question.

9. Mr. SCELLE, Special Rapporteur, fully agreed with
Sir Gerald Fitzmaurice. The whole purpose of article 12
was to ensure that the tribunal reached a decision,
since it was the very essence of arbitration that it should
put an end to disputes. The article had been amply
discussed at the Commission's fifth session and could
not now be simply rejected without further consideration.
If that were done, the Commission would have to
reconsider article 13 as well, since it dealt with a
similar situation. The essence of the draft, which broke
with the old practice of States according to which if
there was no compromis there was no obligation to
arbitrate, was that the basis of the tribunal's decision
was not the compromis, but the undertaking of the
parties to have recourse to arbitration. Once that
existed, the two parties were bound to have recourse to
arbitration and the tribunal was bound to deliver an
award.

10. Mr. SANDSTROM agreed with Sir Gerald
Fitzmaurice. The mere fact that the parties to a dispute
were both agreed to limit the law on which the award
was to be based changed nothing. There were bound
to be opposing theses in the dispute. The two parties
might be plaintiff and defendant. If the law to be
applied was narrowly defined by the parties, then the
tribunal should reflect that limitation in its decision,
saying, for instance, that on the basis indicated, the
claim of the plaintiff could not be accepted ; but there
would always be a decision, even if that decision did
not necessarily prevent any future litigation on the
same subject.

11. Mr. VERDROSS said that he entirely agreed with
the Special Rapporteur that the article could be retained,
provided that the Commission started from the premise
that the tribunal could apply all international law. His
hypothesis was a different one, however: that the
parties had limited the law to be applied, instructing the
tribunal to confine itself, for instance, to existing
treaties. Only in such a case — a very rare one,
incidentally — could a finding of non Uquet occur.

12. Mr. AMADO said that Mr. Zourek appeared to
ignore the right of the tribunal to interpret treaties.
With so many sources of law to refer to and with its
right to interpret the compromis, the tribunal could not
bring in a finding of non Uquet.

13. Mr. HSU was in favour of retaining the article,
which had been thoroughly discussed at the
Commission's fifth session. He thought the rule was
still needed, in view of the stage of development which
had been reached in arbitral procedure, even though it
was impossible for the tribunal to bring in a finding of
non Uquet if it applied Article 38, paragraph 1, of the
Statute of the International Court.

14. Mr. ZOUREK, replying to Mr. Sandstrom, said
that in a case where both parties were at one and the
same time plaintiff and defendant, it would be hard for
the tribunal to come to a decision if it found no legal
basis for a settlement of the dispute in the law it was
instructed to apply. In his opinion, if the Commission
provided in article 2 for the possible limitation of the
law to be applied, it should also make provision for the
admittedly very rare case of non Uquet.
15. He agreed with Mr. Amado that a solution might
sometimes be found through the interpretation of
treaties, but that was not always the case. Had the
Minquiers and Ecrehos case,1 for example, been referred
not to the International Court but to arbitration, with
instructions to the tribunal to apply existing treaties
only, he wondered how the tribunal could possibly have
settled the dispute.

16. Mr. AGO said that he was becoming increasingly
convinced that the discussion on article 12 was more
theoretical than practical. There certainly seemed to
be something essentially theoretical about the notion of
an express restriction designed to compel the arbitrators
to apply only the rules contained in certain specified
treaties and thus to exclude from the law applicable
other rules of existing international law. In principle,
arbitrators could not apply certain rules in complete
isolation from other rules recognized by the same legal
system. Rules of law, in fact, had no meaning when
divorced from the general framework of the legal
complex in which they belonged. Even if directed to
apply certain rules exclusively, the tribunal was
obviously not debarred from applying the rules
governing their interpretation, for otherwise the tribunal
could not interpret the law on which it was to base
its decision.
17. As far as the text of article 12 was concerned, he
thought that perhaps it would be more acceptable if the
words " or of the compromis" were deleted. The
compromis was concerned with procedure, while the
purpose of the article was to show the substantive law
to be applied. The article might be clearer if it referred
merely to the silence or obscurity of the law to be
applied by the tribunal.

18. Mr. TUNKIN considered that there was a certain
contradiction between article 2 and article 12 of which
the Special Rapporteur himself appeared to be aware.
They were based on two different conceptions. Article 2
enunciated the right of the parties to constitute a
tribunal and to give it certain directives on the law to be

1 The Minquiers and Ecrehos case, Order of January 29th,
1953: I.CJ. Reports 1953, p. 4.
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applied. But article 12 stipulated that in no case might
the dispute be left undecided. That being so, the tribunal
must be free to apply the rule of law or, if necessary,
to adjudicate ex aequo et bono. The draft appeared to
be going much further than the Statute of the Inter-
national Court of Justice. The Statute recognized that
there might be cases which could not be decided on the
basis of international law and therefore provided for the
possibility of the Court's adjudicating ex aequo et bono
with the consent of the parties. The draft, on the other
hand, stated that in no case must the tribunal fail to
reach a decision.

19. Sir Gerald FITZMAURICE, referring to the type
of case in which neither party was plaintiff or defendant
— for example, a joint request to determine which of
them was sovereign over certain territory — said that
was precisely the position in the Minquiers and Ecrehos
case, between the United Kingdom and France. That
case had been referred to the International Court simply
in the form of a question as to which of the two
countries enjoyed sovereignty over the islands. The
Court, had it been limited to the inconclusive mediaeval
treaties relating to the subject, could not have given a
finding in favour of either party. But neither need it
have given no finding because the applicable instruments
were inconclusive. It would have been bound to find
that neither country had established title to sovereingty.
That would have been a decision, not a finding of
non liquet, and the islands might have been res nullius,
or possibly under the sovereignty of a third Power.
20. The suggestion of Mr. Tunkin would be at variance
with one of the best established rules of international
arbitration. An arbitral tribunal could never go outside
its terms of reference as laid down in the compromis.
If directed to reach a decision on the basis of certain
treaties, it could not look beyond those treaties ; it
could, of course, resort to the general rules of law for
the purpose of interpreting the treaties. But even when
so restricted, it could always reach a decision.

21. Mr. EL-ERIAN thought that the implications of
article 12 called for further reflexion. Since the
Commission had decided to add a clause concerning
adjudication ex aequo et bono to article 11, there was
some possibility of a contradiction between articles 11
and 12. If the parties explicitly agreed to allow the
tribunal to adjudicate ex aequo et bono, a finding of
non liquet could not, of course, be brought in at all, but
if the parties had not so agreed, he did not see how the
tribunal could be expected to reach a decision in law in
every possible case. As Sir Gerald Fitzmaurice had
pointed out, cases of non liquet did not arise in practice.
Nevertheless, from the theoretical point of view, the
Commission could not adopt a provision that might
run counter to its decision at the previous meeting. He
thought that, even without article 12, the object of the
Special Rapporteur would be accomplished by the rest
of the draft.

22. The CHAIRMAN thought there was still some
misunderstanding. Any case before any tribunal
consisted of the hearing of one party's claim against

another ; if it failed to establish its claim, either in fact
or in law, the tribunal did not bring in no finding at all
but rejected the claim. What was meant by saying that
an arbitral tribunal could not bring in a finding of
non liquet was that in a similar case it too must reject
the claim. No question of deciding ex aequo et bono,
therefore, could arise.

23. Mr. SCELLE, Special Rapporteur, replying to
Mr. Tunkin, said that there could be no conflict between
article 2 and other articles of the draft. Article 2
merely set forth the elements which a well drafted
compromis should contain. If, as was often the case,
the compromis was defective, the model draft would
enable the arbitral tribunal itself to cure the defects.

24. Mr. YOKOTA said that article 12 should be
omitted, because in logic its provisions were in
contradiction with those of article 11.
25. Under article 11, an arbitral tribunal could only
decide a case ex aequo et bono if the parties specifically
gave it the power to do so. If the parties, however, did
not agree to give the tribunal such powers and called
for a decision on the basis of international law, it was
possible that the tribunal might not find any rules of
international law applicable to the case. In that event,
it should be able to return a finding of non liquet.

26. Mr. PADILLA NERVO referred to the Special
Rapporteur's comments on article 12 (A/CN.4/113,
para. 17). In view of the complexity and controversial
character of the subject of non liquet, and in view of
the general agreement that the question was not of
great practical importance, he was of the opinion that
article 12 should be omitted.

27. Mr. BARTOS said that the idea of adjudication
ex aequo et bono had to be kept separate from the
concept of findings of non liquet.
28. It had been suggested that where the parties had
specified the rules of law to be applied by the arbitral
tribunal, a finding of non liquet was possible. The
parties could, of course, specify that the arbitral tribunal
was to apply a particular convention, but they could not
thereby exclude the application of the principles of
general and positive international law.
29. In a recent case, it had been claimed before a
mixed commission, set up under a boundary convention,
that the Yugoslav Government had violated that
convention by admitting refugees; the Yugoslav
Government's representative had repudiated that claim
on the grounds that, although the case was not covered
by the convention in question, the two parties could not
exclude the application of the general principles on the
subject of refugees adopted by the organs of the
United Nations and accepted by both of them. Although
the case had not been formally settled by the mixed
commission, on which both parties had equal
representation, it provided an interesting illustration for
the purpose of the present discussion.

30. Mr. AGO agreed with Mr. Bartos that it was
necessary to keep the idea of an adjudication ex aequo
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et bono separate from the problem of avoiding cases of
non liquet.
31. It was always possible for an arbitral tribunal to
give a decision on the basis of law, even if it thought
that, as a result, the decision was not altogether
equitable. When international law contained no rule on
a given matter, the consequence was not that the
tribunal could not decide on the basis of law but that
it had to base its decision on a recognition of the fact
that States were under no legal obligation in that
matter.
32. For the reasons given on an earlier occasion
(441st meeting, para. 74), he proposed that the
concluding words of article 12, " of international law or
of the compromis", should be replaced by the words
" of the law to be applied". The question of the
inadequacy of the provisions of the compromis was
covered by article 9 and it was not necessary to refer
to the possible obscurity of the compromis in article 12.

33. Mr. SCELLE, Special Rapporteur, said that there
appeared to be no objection to the wording proposed
by Mr. Ago for article 12.
34. A certain amount of confusion had arisen between
the concept of decisions ex aequo et bono and that of
findings of non liquet. A finding of non liquet was a
decision given in cases where the tribunal was
required to adjudicate according to law, whereas a
decision ex aequo et bono was a settlement in the nature
of a conciliation.
35. He explained that the rule against findings of
non liquet was based on a fundamental principle of
law. In municipal law, the courts had a statutory duty
to decide cases submitted to them. In France, for
instance, that duty was laid down expressly in the
Code civil.

36. Mr. ZOUREK said that a decision ex aequo et
bono was not in the nature of a conciliation formula ;
it was an arbitral award binding on the parties.
Attempts at conciliation could only be final if accepted
by the parties.
37. The analogy drawn from municipal law was not
valid. Municipal courts applied a complete system of
law, whereas an arbitral tribunal might have only a
limited number of rules available to it for the settlement
of a dispute. Even if it were admitted that a reference
to specific treaty provisions did not exclude the
application of general rules of customary international
law, it could still occur that there were no rules of
customary international law applicable to the particular
case. There was therefore a fundamental difference
between arbitration tribunals and municipal courts.

38. Mr. EL-ERIAN said that in article 4 of the Code
Napoleon, which had been adopted by many countries
of the Middle East, it was stated that courts were under
an obligation to decide on cases submitted to them. The
provision, however, added that where there were gaps
in the law, the courts were to apply the principles of
equity and natural law. In municipal law, the courts did
so without the agreement of the parties ; in international

law, it was not possible, in the absence of such agree-
ment, for an arbitral tribunal to base its decision on the
principles of equity and natural law.

39. Sir Gerald FITZMAURICE said he believed a
certain confusion had arisen in the minds of members
of the Commission. A sharp distinction should be
drawn between a finding of non liquet and a decision
ex aequo et bono. He considered that three possible
cases were distinguishable. Firstly, a tribunal might be
directed to decide according to law. In that case, a
finding of non liquet could never be brought in, for
if one of the parties was unable to prove its case
according to the law to be applied, the tribunal would
disallow that party's claim. Secondly, a tribunal might
be empowered to adjudicate ex aequo et bono. In that
case, the tribunal would never, as was generally agreed,
bring in a finding of non liquet. Thirdly, a not
uncommon case, a tribunal might be asked to decide the
legal issues in a case according to law and then to
proceed to give its views on the equitable aspects of the
case — in other words, to express an opinion ex aequo
et bono. In that situatione the tribunal would begin by
deciding on the law in favour of the claimant, or in
favour of the respondent, or in favour of neither, but
would never return a finding of non liquet on the legal
aspects. It would then go on to deal with the equiable
aspects.
40. He agreed with Mr. Ago and with the Special
Rapporteur that there was no contradiction between
article 11 and article 12.

41. The CHAIRMAN called for a vote on the proposal
that article 12 should be deleted.

The proposal was rejected by 11 votes to 7.

42. The CHAIRMAN put to the vote Mr. Ago's
proposal (para. 32 above) that the words " of inter-
national law or of the compromis " should be replaced
by the words " of the law to be applied ".

The proposal was adopted by 12 votes to 1, with
5 abstentions.

Article 12, as amended, was adopted.

ARTICLE 13

43. Mr. SCELLE, Special Rapporteur, introduced
article 13 of the draft, the purpose of which was to
enable the arbitral tribunal to arrive at a decision
notwithstanding the absence of an agreement between
the parties concerning procedure or the existence of
gaps in the agreement.

44. Mr. LIANG, Secretary to the Commission, said
that the phrase " or if the tribunal is unable to arrive
at an award on the basis of the compromis " seemed
somewhat obscure. If the reference was to substantive
questions, article 9 covered that point already.

45. Sir Gerald FITZMAURICE agreed with the opinion
expressed by the Secretary and asked the Special
Rapporteur whether he would accept the deletion of
the phrase in question.
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46. Mr. SCELLE, Special Rapporteur, said that the
phrase in question referred to the hypothetical case of
a compromis specifying such rules of procedure as
would make it impossible for the tribunal to arrive at an
award. The purpose of the provision was to enable the
tribunal, in that case, to amend the rules of procedure
set forth in the compromis in such a way that it would
be in a position to render an award.

47. Sir Gerald FITZMAURICE thought that even if
the Commission shared the views which the Special
Rapporteur had just expressed, the text of paragraph 1
of article 13 would have to be considerably modified,
somewhat along the following lines :

" Tn the absence of any agreement between the
parties concerning the procedure of the tribunal, or
if the rules of procedure set out in the compromis
are insufficient to enable the tribunal to arrive at an
award, the tribunal shall be competent to make its
rules of procedure or, as the case may be, to modify
those set out in the compromis."
He was still in some doubt on the substance, however.

The main points to be borne in mind in laying down
rules of procedure were widely known, and it would be
very rare indeed for the rules formulated by the parties
to be so defective as to prevent the tribunal from
arriving at an award. If the parties inserted some
unusual provision in the rules of procedure, they would
doubtless have good reasons for doing so, and it did
not seem right that the tribunal should be able to
override their decision.

48. Mr. AGO said he fully agreed with Sir Gerald.
Should the parties ever be so misguided as to insert in
the compromis provisions which would make it
impossible for the tribunal to arrive at an award, there
were various ways in which the tribunal could persuade
them to modify the provisions in question. He would
find difficulty, however, in accepting the idea of the
tribunal's being authorized to modify the compromis of
its own motion when the parties refused to do so.

49. Mr. LIANG, Secretary to the Commission,
submitted that it might also be more logical to limit
article 13, paragraph 1, solely to the question of
the tribunal's rules of procedure and leave aside the
question whether the tribunal should be entitled to make
any more far-reaching changes which seemed to be
required in order to enable it to arrive at an award.

50. Mr. BARTOS agreed with Mr. Ago that though the
arbitrator could not take the matter into his own hands
and modify provisions laid down by agreement between
the parties, it was sometimes his duty to advise them on
points of procedure with a view to removing any
impediments to the course of justice. That practice was
commonly accepted, and an appropriate reference to
it should perhaps be inserted in the comment.

51. Mr. SCELLE, Special Rapporteur, agreed that the
practice referred to by Mr. Ago and Mr. Bartos had a
legitimate place in the case of disputes between private
persons, who frequently needed advice on matters of

procedure. In the case of arbitration between States the
position was quite different; and inasmuch as there the
parties remained masters of the procedure, any pressure
which the tribunal might exert on them might prove
ineffective. One party might well have prevailed on the
other to insert in the compromis provisions which
would, in effect, frustrate the whole purpose of the
undertaking to arbitrate; moreover, there was the
danger of collusion between the parties with a view to
imposing on the tribunal rules which might be
acceptable to them individually, but were not compatible
with the fundamental principles of the model draft.

52. However, he did not attach capital importance to
the matter, and would be prepared, albeit reluctantly, to
delete the second clause of paragraph 1 of article 13 if
the majority of the Commission so desired.

53. Mr. AGO pointed out that if the passage in question
was deleted, the paragraph would then relate only to
the case where there was no agreement between the
parties concerning the tribunal's procedure and would
not cover the case where the parties had agreed on
provisions but those provisions were insufficient. He
therefore proposed that the paragraph be amended to
read:

" In the absence of any agreement between the
parties concerning the procedure of the tribunal, or
if the rules laid down by them are insufficient, the
tribunal shall be competent to formulate or complete
the rules of procedure."

54. Mr. SCELLE, Special Rapporteur, accepted
Mr. Ago's proposal.

The proposal was adopted unanimously.

55. With regard to article 13, paragraph 2,
Mr. ZOUREK recalled that one Government had
proposed (A/CN.4/L.71) that a provision be inserted
to the effect that the arbitrators must not abstain from
voting.

56. Mr. AMADO said he supported that proposal. At
the very least, a reference to the important question of
abstentions should be included in the comment.

57. The CHAIRMAN recalled that another Govern-
ment had proposed (A/CN.4/L.71) adding the words
" unless the parties stipulate otherwise '*.

58. Mr. LIANG, Secretary to the Commission, asked
whether the reference to " All questions" covered
questions of substance as well as of procedure. If so,
the paragraph should perhaps be placed elsewhere, since
to place it under article 13, paragraph 1, might suggest
that it covered questions of procedure only.

59. Mr. SCELLE, Special Rapporteur, agreed, and
said he would accordingly withdraw paragraph 2 of
article 13, though he might reintroduce it in connexion
with the articles relating to the award. Meanwhile, he
would consider how effect could best be given to the
various proposals referred to.

It was agreed that the provisions of article 13,
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paragraph 2, would be dealt with later, in connexion
with the articles relating to the award.

ARTICLE 14

60. Mr. SCELLE, Special Rapporteur, recalled Sir
Gerald Fitzmaurice's suggestion (434th meeting,
para. 54) that the provisions in the draft which related
to questions of general principle should be removed
from the body of the text. In Mr. Scelle's view, article 14
was one such provision and might well be placed in a
preamble along with the first three paragraphs of
article 1 and, possibly, a provision stating explicitly
that all the succeeding rules were optional. There was,
however, no reason why the Commission should not
vote on the substance of article 14, on the understanding
that its place in the draft would be decided later.

On that understanding, article 14 was adopted
unanimously.

ARTICLE 15

61. Mr. SCELLE, Special Rapporteur, pointed out
that articles 15 to 19 had been added in response to
certain comments made in the Sixth Committee during
the eighth session of the General Assembly, where a
number of Governments had criticized the 1953 draft2

on the ground that what purported to be a draft on
arbitral procedure contained a great many provisions
which did not relate to procedure at all and omitted
much that had a direct bearing on procedural questions.
Articles 15 to 19 related, however, for the most part, to
points which the Commission had regarded as so self-
evident or universally recognized as not to require
mention. That being so, he hoped they would not give
rise to much discussion.

62. Mr. VERDROSS proposed that in article 15 the
word " sovereign" be replaced by the words " head
of State".

63. Mr. EL-ERIAN supported Mr. Verdross' proposal,
which would be in accordance with what the
Commission had decided at the ninth session in
connexion with the draft on diplomatic intercourse and
immunities.

64. Mr. BARTOS also supported the proposal. He
doubted, however, whether it was in keeping with the
modern view of the functions of the head of a State
to make him solely responsible for settling the arbitral
procedure in the event of his being chosen as
arbitrator — unless, of course, it was so agreed in the
compromis.

65. Mr. MATINE-DAFTARY said he also had doubts
about the desirability of retaining article 15 but agreed
that, if it was retained, the word " sovereign " should be
replaced by the words " head of State ".

66. Mr. LIANG, Secretary to the Commission, thought
it was extremely doubtful whether in cases where a

sovereign had been chosen as arbitrator, the parties
had retained no say at all in settling the arbitral
procedure. If, on the other hand, all that article 15
meant was that in the absence of any agreement
between the parties concerning the arbitral procedure,
or if the rules laid down by them were insufficient, the
sovereign or head of State should make his own rules of
procedure or add to them as necessary, that situation
appeared to be already covered by the text adopted for
article 13, paragraph 1.
67. It was moreover an unquestionable fact that it was
now rare for heads of State to be chosen as arbitrators
in international proceedings.

68. Mr. TUNKIN said he doubted whether article 15
was compatible with the modern principles of inter-
national law, and in particular with the principle of the
equality of States. Surely, the head of a third State
could not be regarded as superior to the two States
directly concerned in the dispute. Naturally they could
leave it to him to settle the entire procedure if they
wished, but that was a matter of courtesy and not of
law.

69. Mr. PADILLA NERVO, Mr. ZOUREK and
Mr. AGO agreed that article 15 should be deleted for
the reasons given by previous speakers.

70. Mr. SCELLE, Special Rapporteur, said he had no
objection to the deletion of article 15 if the majority
of the Commission so desired but would merely point
out that if there was any custom in international
arbitration which was hallowed by long-established
usage it was the custom that when a sovereign was
chosen as arbitrator, it should be left to him to settle
the arbitral procedure.

It was unanimously agreed to delete article 15.

The meeting rose at 1 p.m.
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CONSIDERATION OF THE MODEL DRAFT ON ARBITRAL
PROCEDURE (A/CN.4/113, ANNEX) (continued)

ARTICLE 16

Article 16 was adopted unanimously.

ARTICLE 17

1. Mr. SCELLE, Special Rapporteur, replying to
questions by Mr, FRANCOIS, Mr. MATINE-


