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84. In reply to Mr. Francois's suggestion concern-
ing the exemption of alcoholic beverages imported
by consuls from customs duties, he said that in
diplomatic and consular practice and in that of
the United Nations, supplies were bought in the
name of the institution concerned and were dis-
tributed to officials considered to have social
obligations. The head of post was usually re-
sponsible for the proper distribution of supplies.
85. Finally, he agreed with Mr. Bartos that a
draft international convention prepared by the
Commission must be both a consolidation of
existing law and a proposal for the development
of international law.

86. Mr. ZOUREK, Special Rapporteur, observed
that there seemed to be no substantive disagree-
ment on paragraphs (a) and (b). He welcomed
the desire of members for broadening the terms
of paragraph (c); nevertheless, if his more res-
trictive wording were replaced by that of article
34 of the diplomatic draft, the provision would
cover a number of articles, such as alcoholic
beverages, tobacco and jewellery, the duty-free
import of which might be limited by the regula-
tions established by the legislation of the receiv-
ing State, or at any rate by a quota system.
87. With regard to the classes of persons eligible
for exemption from customs duties, he pointed
out that it was impossible to make distinctions
in a general article. Moreover, service staff of
diplomatic missions were dealt with in a separate
section of the diplomatic draft, whereas no such
distinction was made in the consular draft. In his
opinion, the article had been discussed thoroughly
and could now be sent to the Drafting Committee.

88. The CHAIRMAN, summing up the. debate
on article 38, observed that the Commission had
agreed on the principle contained in the | article,
but had asked the Special Rapporteur to| follow
the corresponding provision of the diplomatic
draft more closely and to use more general lan-
guage, instead of an enumeration. The consensus
was that the references to a six months' time
limit and to importations of personal possessions
from the sending State should be deleted. Finally,
it was thought that, to prevent any possible
abuses of paragraph (c), some wording similar
to the phrase " in accordance with the regula-
tions established by its [the receiving State's]
legislation " in article 34 of the diplomatic draft
should be inserted. He suggested that article 38
should be referred to the Drafting Committee
with those indications.

It was so agreed.

The meeting rose at 1.5 p.m.

543rd MEETING

Thursday, 19 May 1960, at 9 a.m.

Chairman : Mr. Luis PADILLA NERVO

Consular intercourse and immunities
(A/CN.4/131, A/CN.4/L.86) [continued]

[Agenda item 2]

PROVISIONAL DRAFT ARTICLES (A/CN.4/L.86)
(continued)

ARTICLE 39 (Exemption from personal services)

1. Mr. ZOUREK, Special Rapporteur, intro-
ducing article 39 of his draft, said that it corre-
sponded to article 33 of the draft on diplomatic
intercourse and immunities. Under paragraph (a)
of article 39, members of the consular staff, their
families and private staff were exempted from
all personal services, such as those imposed by
the receiving State on all its nationals in cases
of emergency, and from all public service, such
as jury duty and similar obligations. The para-
graph also covered exemption from military
service.
2. The provision in paragraph (b) related to
exemption from material military obligations and
in particular, from requisitioning, taxation or
billeting; it was based on similar provisions in
many consular conventions.
3. Both paragraphs contained the proviso that
to be eligible for the exemption the persons con-
cerned must not be nationals of the receiving
State. Although a separate article (article 42)
contained general provisions concerning the posi-
tion of members of the consular staff who were
nationals of the receiving State, it seemed desir-
able, if not indispensable, to include that proviso
in article 39. Besides, such persons were also the
subject of express provisions in some of the
articles of the diplomatic draft, despite a general
provision covering them.

4. Mr. YOKOTA drew attention to the dis-
crepancy between the categories of persons enjoy-
ing immunity under the consular and the diplo-
matic drafts respectively. Under draft article 39,
the exemption was granted not only to consular
officials, but also to service staff and private
servants, according to the definition of " members
of the consular staff " in article 1. Article 33 of
the diplomatic draft, however, read in conjunc-
tion with article 36 of the same draft provided
the exemption only for diplomatic agents and
the administrative and technical staff of the
mission. (Article 36 of the diplomatic draft spe-
cifically excluded service staff and private servants
from the benefit of article 33.) It would seem
either that the Commission had erred in failing
to exempt service staff and private servants of
diplomatic missions or else that the Special Rap-
porteur's draft was going too far in extending
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the exemption to the service and private staff of
consular officers.

5. Mr. BARTOS said that the main object of
the exemption to be conferred by article 39 was
to prevent the disruption of the consular functions
by the imposition of personal and public services.
The functioning of a consulate would be at least
equally disrupted if a consul or his chauffeur were
called upon to repair a bridge or a road destroyed
in a natural disaster and were thus obliged to
neglect their official functions. Accordingly, the
exemption should be granted to the largest pos-
sible number of persons employed in or connected
with the consulate.
6. The competent Yugoslav authorities also
considered that the nationals of the receiving
State employed in a foreign consulate should be
exempted from all personal services and public
service, other than military service. It might be
argued that the position of nationals of the
receiving State must be governed by the laws
of that State, but the fact that nationals of the
receiving State were attached to a foreign con-
sulate should make the exemption applicable to
them. The smooth operation of the consulate
should be the paramount consideration.
7. Commenting further on paragraph (&), he
said that it was not clear who was in fact exempted
from taxation, and whether the consulate or the
residences of members of the consular staff were
to be exempt. If the premises used for the con-
sulate were meant to be exempt, the intention
should be stated expressly. That matter could,
however, be settled by the Drafting Committee,
while the question of the classes of persons eli-
gible for the exemption had to be decided by the
Commission itself.

8. Mr. VERDROSS thought that the principle
contained in the article was acceptable, parti-
cularly in view of the comments of Mr. Bartos.
With regard to paragraph (b), however, he said
that the reference to billeting was probably un-
necessary, for requisitioning was used for obtain-
ing not only billets but anything else that an
army required.

9. Mr. ZOUREK, Special Rapporteur, replying
to Mr. Yokota, suggested that in settling the
terms of article 39 of the consular draft the Com-
mission should not adhere too closely to article 33
of the diplomatic draft. As Mr. Bartos had said,
the purpose of the exemption was the overriding
consideration, and that purpose was to avoid any
disruption of the consular functions. The incon-
venience to the consulate would be equally serious
whatever member of its staff was required to
perform the duties from which article 39 was
intended to exempt them. Besides, the exemption
would be a negligible disadvantage for the receiv-
ing State, which could easily substitute some
other person for a member of the consular staff,
while the inconvenience to the sending State
would be considerable if the exemption were
withheld. In the interests of equity, therefore, the

exemption should be granted to all members of
the consular staff, including private staff who
had been brought to the receiving State in order
to facilitate the performance of consular duties.

10. Mr. BARTOS's point with regard to para-
graph (b) might be clarified in detail in the commen-
tary. Members of the consular staff and their
families and private staff would not of course
be liable for any of the obligations mentioned in
respect of consular or residential premises; on the
other hand, persons who leased premises to a
member of the consular staff could not claim the
exemption.
11. In reply to Mr. Verdross, he pointed out that
under the legislation of some countries requisi-
tioning was not essential for obtaining billets.
It could be used for obtaining not only lodging
but also food supplies and transport, while the
obligation to provide billets could be enforced
without any requisition order. In any case, that
question might be settled by the Drafting Commit-
tee; the important issue so far as the article was
concerned was what persons were entitled to the
exemption.

12. Mr. TUNKIN said he was not sure that
classes of persons entitled to the exemption
should be extended beyond those mentioned in
the Special Rapporteur's draft article 39. For
example, he did not think that private servants
who were nationals of the receiving State should
be eligible for the exemption.

13. Mr. ERIM said he found the principle of
article 39 acceptable, but observed that the point
raised by Mr. Yokota had not been finally disposed
of. The article went considerably further than the
corresponding provision of the diplomatic draft,
particularly since article 36, paragraph 3, second
sentence, of that draft gave the receiving State
some discretion in granting the exemption : no
such discretion was provided for in article 39 of
the consular draft.

14. Mr. YOKOTA observed that he had not
meant to criticize article 39, but merely to draw
attention to the discrepancy between the diplo-
matic draft and the consular draft in that parti-
cular respect. Incidentally, in the case of article 38,
which the Commission had sent to the Drafting
Committee, a serious error had been committed
by exempting the personal possessions and effects
of all members of the consular staff from customs
duties; the service staff and private servants of
diplomatic missions did not enjoy such exemption.
The Commission should review its decision con-
cerning article 38.

15. Mr. ZOUREK, Special Rapporteur, thought
that Mr. Yokota's anxiety was unfounded. While
the service staff of diplomatic missions might not
be expressly exempt from customs duties under
article 34 of the diplomatic draft, in practice they
could enjoy the benefit of such exemption through
the head of mission. For his part, he could not see
why a clerk in a consulate should be eligible for the
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exemption and a chauffeur should not. In any
case, the Drafting Committee would seek a proper
solution in the case of article 38; the matter was
one of laying down a rule which was in conformity
with the practice.

16. The CHAIRMAN, observing that some mem-
bers were in favour of extending the exemption
intended to be conferred by article 39 to as many
persons as possible, with a view to avoiding any
disturbance of the functioning of the consulate as a
whole, suggested that the article should be referred
to the Drafting Committee.

// was so agreed.

ARTICLE 41 (Acquisition of nationality)

17. Mr. 20UREK, Special Rapporteur, said that
the purpose of the article, which was modelled on
article 35 of the diplomatic draft, was to prevent
the automatic acquisition of the nationality of a
receiving State which applied the jus soli by
children born in that State of members of the con-
sular staff, and also the automatic acquisition of
the nationality by a woman member of the consular
staff in consequence of marriage to a national of
the receiving State. He would have preferred to
limit the article to children born in jus soli coun-
tries, but had decided against departing from
the article in the diplomatic draft. Since there
had been no observations from governments on
the subjects in connexion with the diplomatic
draft, he thought that the article could be referred
to the Drafting Committee.

18. Mr. LIANG, Secretary to the Commission,
suggested that a passage be placed in the commen-
tary on article 41 marking its departure from the
trend of many national laws and the Convention
on Certain Questions relating to the Conflict of
Nationality Laws signed at The Hague on 12 April
1930. In the laws of many jus soli States only
persons not subject to the jurisdiction of those
States were not considered as nationals if born in
territory. The relevant United States, United King-
dom and French laws might be cited. Article 12
of The Hague Convention stated :

" Rules of law which confer nationality by reason
of birth on the territory of a State shall not apply
automatically to children born to persons enjoying
immunities in the country where the birth occurs.

" The law of each State shall permit children of
consuls de carriere, or of officials of foreign States
charged with official missions by their governments,
to become divested, by repudiation or otherwise,
of the nationality of the State in which they were
born, in any case in which on birth they acquired
dual nationality, provided that they retain the
nationality of their parents." *
19. In principle, article 41 was a sound approach,
inasmuch as it assimilated consular officers to
diplomatic agents and was an advance over the

1 League of Nations Treaty Series, vol. CLXXIX
<1937-1938), No. 4137, p. 103.

1930 Hague Convention, but if no explanation
were given, it might seem that the provisions of
that Convention had been disregarded. The Draft-
ing Committee might base its text on the first
sentence in the commentary on article 35 of the
articles on diplomatic intercourse and immunities.

20. The CHAIRMAN suggested that article 41
should be referred to the Drafting Committee.

// was so agreed.

ARTICLE 42 (Members of the consular staff who
are nationals of the receiving State)

21. Mr. ZOUREK, Special Rapporteur, intro-
ducing article 42, said that the appointment of
nationals of the receiving State to foreign consular
missions required the consent of that State. For
the purpose of defining the status of such persons,
at least generally, in his draft article 42 he had
broadly followed the terms of article 37 of the
diplomatic draft in that connexion. The Com-
mission, after extensive discussion, had decided
that diplomatic agents who were nationals of the
receiving State should have immunity from juris-
diction in respect of official acts performed in the
exercise of their functions. The same rule should
apply mutatis mutandis to consular officials in the
exercise of their functions, since their official acts
were acts of the sending State.
22. So far as other members of the consular staff
were concerned who were nationals of the receiving
State, he had felt that he could go no further than
to suggest (paragraph 2) that the receiving State
should have discretion (but no duty) to grant
certain facilities.

23. Mr. ' VERDROSS thought that the word
" official " should be inserted before " acts " in
paragraph 1, in order that the wording might
conform with that of earlier articles. In his opi-
nion, paragraph 2 added nothing whatsoever to
the text and should be omitted.

24. Mr. YOKOTA said he could not see why the
second sentence of paragraph 1 and the second
sentence of paragraph 2 of article 37 of the diplo-
matic draft had not been incorporated in article 42
of the consular draft. In particular, a passage
concerning the privileges and immunities to be
enjoyed by consular staff who were nationals of
the receiving State by reason of the dignity of the
office should be inserted, if only to encourage the
receiving State to take reasonable steps to prevent
attacks on the person, freedom or dignity of such
staff. Similarly, a clause safeguarding such staff
against interference with their official business
was needed. Without such a provision, paragraph 2
of article 42 would be practically useless, as
Mr. Verdross had pointed out.

25. Mr. AGO said that, in view of the generality
of the terms of article 34, he had considerable
doubts concerning the usefulness of article 42,
though if the Commission considered that the posi-
tion of consular staff who were nationals of the
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receiving State should form the subject of a special
article, he would not object.
26. He also questioned the desirability of insert-
ing the word " official " before " acts " in article 42;
as he had already observed during the discussion
on article 34, in so far as a consul performed cer-
tain acts in the exercise of his function, he was
performing acts for which he enjoyed immunity
and in so far as he was not acting as a consul, he
was acting as a private citizen, and as such could
claim no immunity. The use of the restrictive
expression " official acts " would therefore intro-
duce an element of uncertainty into the text.

27. Mr. ERIM said that article 24 would not
only not be superfluous, it would be useful. Para-
graph 1 as it stood was, however, open to objec-
tions. It accorded immunity from jurisdiction to
the consular officers specified in respect of acts
performed in the exercise of their functions; how-
ever, certain consular employees, as defined in
article 1, sub-paragraph (i) of the consular draft
might perform administrative, technical or similar
work in a consulate, such as keeping the registry.
If such an employee committed a breach of the
law of the State of residence while exercising a
consular function, he would not be covered by
article 42, paragraph 1. In redrafting that para-
graph the stress should be laid not on the person,
but on the function performed by him.

28. Mr. MATINE-DAFTARY asked whether the
Special Rapporteur had purposely used different
terminology in article 34 and article 42. It was not
clear whether the phrase " shall not be amenable
to the jurisdiction " was intented to mean the same
as the phrase " shall enjoy immunity from juris-
diction ". He agreed with Mr. Verdross that the
word " official " should be inserted before the
word " acts " in paragraph 1 of article 34.

29. Mr. BARTOS recalled that he had objected
to the notion that a national of the receiving State
could be acceptable as the diplomatic agent of
another State; but when the Commission had been
discussing article 37 of the draft articles on diplo-
matic intercourse and immunities he had been in a
minority in expressing the opinion that a diplo-
matic agent who was a national of the receiving
State should be eligible for full privileges and
immunities when once he had been accepted as
such. With respect to consular officers, however,
the case was entirely different and in his view
nationals of the State of residence were entitled
to act as consuls of a foreign State. In principle, he
must therefore take precisely the opposite position,
both in theory and in practice, to that he had
taken with respect to the provisions in the diplo-
matic draft, more especially with regard to the
grant of the same privileges and immunities to
consuls who were nationals of the State of residence
as to those who were nationals of the sending State.
30. He agreed with Mr. Ago that the use of the
term " official acts " was undesirable, since it would
be extremely difficult to distinguish between the
official and the private acts of consular officers.

What was meant in fact was acts performed in the
course of consular duties.
31. Commenting on the text of paragraph 2, he
said that immunity should be accorded in respect
of all acts performed in the course of consular
functions. Once it was recognized that a person
was entitled to exercise consular functions, the
receiving State must show a certain respect towards
that person. Either therefore paragraph 2 should
be transferred to the commentary or else a further
sentence should be added, similar to the second
sentence in article 37, paragraph 2, of the diplo-
matic articles, placing the emphasis on the func-
tion rather than on the person. If the Commission
had considered that the inclusion of such a sen-
tence was necessary for the good conduct of a
diplomatic mission's business, the reasons for the
inclusion were equally valid in the case of a draft
which was meant to ensure the good conduct of
consular functions.

32. Sir Gerald FITZMAURICE agreed with
Mr. Ago concerning the possible superfluity of
paragraph 1. The Drafting Committee should
be asked whether, purely as a matter of drafting,
it was necessary, in view of the existence of
article 34. It could not be plausibly argued that
article 42 was needed in the consular articles
because article 37 had been included in the
diplomatic articles, for whereas diplomatic agents
enjoyed complete personal immunity, a consular
officer, whether a national of the sending State
or a national of the receiving State, enjoyed
immunity from jurisdiction only with respect
to acts performed in the exercise of his functions,
but not with respect to acts performed in a per-
sonal capacity. Since that principle applied equally
to consuls who were nationals of the sending and
to those who were nationals of the receiving State,
no special regime was required for the latter.
A mere reference to article 34 would suffice. If
paragraph 1 was unnecessary, paragraph 2 was
equally so. Consular officers were of course afforded
certain immunities other than immunity from
jurisdiction; for example, exemption from per-
sonal services, as prescribed in article 39. Article 39,
however, explicitly excluded the members of
the consular staff who were nationals of the receiv-
ing State from the benefit of the exemption
conferred by that article. Article 42, on the
other hand, dealt solely with immunity from
jurisdiction and was therefore quite different in
character from article 39.

33. Mr. SANDSTROM agreed with Sir Gerald
that the whole article 42 was unnecessary.

34. Mr. ZOUREK, Special Rapporteur, replying
to Mr. Yokota, explained that in article 42 he
had not reproduced the second sentence of para-
graph 1 of diplomatic article 37 because that
sentence would not add anything in the context;
the second sentence in paragraph 2 of article 37
of that draft was vague and likewise failed to add
anything. He would not insist on the retention
of article 42, paragraph 2, which did not state
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any rule of law and might well be transferred
to the commentary.
35. He could not agree with Mr. Erim's suggestion
that the benefits of article 42 should be extended
to consular employees, since the Commission
could not in the consular articles go beyond the
limits it had already set in the diplomatic articles.
36. The difference in terminology between ar-
ticles 34 and 42 was explained by the technique
of legal drafting. In article 34 it had been necessary
to define what was meant by immunity from
jurisdiction ; once that meaning had been defined,
it was possible to use a narrower term in article 42.
37. The argument that the expression "official
acts" should not be used in article 34 was valid,
as it was for all the articles concerning consular
officials who were not nationals of the receiving
State; with regard to consular officials who were
nationals of the receiving State, however, the
expression "official acts" was required. He referred
to the Bigelow case (cited in A/CN.4/131, part I,
paragraph 50), in which the judicial decision
had hinged on the interpretation of "official
act". While he agreed that the expression should
not be used in other articles, it might be retained
in the special case of article 42, at least until
governments had had an opportunity to comment
on it.

38. Mr. FRANCO IS agreed with the Special
Rapporteur that the expression "official acts"
should be used in article 42. Mr. Ago should
be aware that it was no innovation, since it
had been used in article 37, paragraph 1, of the
diplomatic articles. If the expression was not
used in article 42, the phrase " in the exercise
of his functions" might be construed as "during
the exercise of his functions"; that was not the
intention. It could hardly be said, for instance,
that a consul who, while driving to the office in
his own car, ran down and killed a pedestrian
was performing an " official" act (even though
the accident occurred during the time when the
consul was engaged on official business). To cover
precisely such cases the Commission had inserted
the word " official " before " acts " in article 37,
paragraph 1, of the diplomatic draft. For the
Commission now to admit that the use of the
term had been wrong and to delete it from the
consular articles would be illogical.

39. Mr. AGO replied, that if the expression
" official acts " was to be approved in the case of
article 34, Mr. Francois was right in suggesting
that the reason for its retention was to make
article 42 consonant with article 37 of the diplo-
matic draft. His own objection to the expression
had not been in connexion with article 42 so
much as in connexion with article 34, which
has been referred to the Drafting Committee.
He would continue to oppose the retention of the
expression "official acts" in that article in the
Drafting Committee. The argument adduced by
Mr. Francois itself reinforced the case for not
including it in article 34. Consular officials rarely
performed "official acts" but were constantly

exercising consular functions. Some consular con-
ventions used the term "in his official capacity",
or, in other words, linked the immunity to
the function, not to the act. That might, however,
be more properly discussed again in connexion
with article 34.

40. Mr. YOKOTA disagreed with Sir Gerald
Fitzmaurice's contention that article 42 was
unnecessary. Under draft article 33 consular
officials certainly enjoyed immunity, although
opinions differed as to the kind of immunity
they enjoyed. The Special Rapporteur considered
that it was personal inviolability, but other
members believed that it was immunity from
jurisdiction. All members, however, agreed that
consular officials enjoyed immunity from arrest
and detention. If article 42 were deleted, consular
officials who were nationals of the receiving State
would enjoy the benefit of article 33, whereas
diplomatic agents who were nationals of the
receiving State would not enjoy the benefits
of article 27 of the diplomatic draft.

41. Sir Gerald FITZMAURICE pointed out that
the wording of article 33, paragraph 1, specifically
excluded consular officials who were nationals of
the receiving State from the benefit of that
article. His own argument therefore remained
valid. Article 42, paragraph 1, was really redun-
dant, as it dealt with a matter already covered
by article 34; immunity from jurisdiction in
respect of acts performed in the exercise of consular
functions, irrespective of the consul's nationality.
All members of the Commission agreed on that.

42. Mr. Ago had rightly objected to the expres-
sion " official acts " . I t was unfortunate that the
Commission had included it in article 37, para-
graph 1, of the diplomatic draft, for it altogether
destroyed immunity from jurisdiction, inasmuch
as a truly official act was, by its very nature,
most unlikely to constitute a criminal offence
under local law. The use of the word " official",
if accepted, would very narrowly restrict the scope
of article 42. If a consul drove too fast when
going to visit a national (i.e., in the performance
of his functions), that might be deplorable, but
he should be personally immune from process.
If a consul's immunity was removed because
running down a pedestrian, even in the perfor-
mance of a consul's functions, was not in itself an
official act, he would be liable for every petty
motoring offence.

43. Mr. YOKOTA admitted that he had cited
article 33 in error; he still thought, however, that,
because other articles of the consular draft did
not expressly differentiate between consular offi-
cers who were and those who were not nationals
of the receiving State, article 42 should be re-
tained. In that connexion he drew attention to
article 37 concerning exemption from taxation
and article 38 concerning exemption from customs
duties.
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44. Mr. PAL said that he was against any decision
being taken offhand to delete article 42. The
Commission should carefully compare the scheme
of the present draft with that of the draft on
diplomatic intercourse before taking any such
action. If a comparison was made between certain
articles in the two drafts which dealt with analo-
gous subjects, it became apparent that the reten-
tion of a provision such as that contained in
article 42 was necessary. Under the provisions
of several articles in the diplomatic draft, natio-
nals of the receiving State had been expressly
mentioned and excluded from the particular
privileges to which the article referred, while
in other articles no such explicit provision had
been made. A general provision relating to natio-
nals of the receiving State had therefore been
essential. Careful study of the consular draft
would reveal a similar situation : in some articles
nationals of the receiving State were expressly
referred to — and excluded — whereas other
articles were drawn up in general terms. Hence
article 42 was necessary to cover the special case of
consular officials who were nationals of the
receiving State.
45. With regard to the expression " official
acts ", he said it had been precisely Mr. Ago's
draft, submitted at the last moment, which, at
its tenth session the Commission had adopted
for article 37 of the diplomatic articles, by 9
votes to 2, with 4 abstentions (463rd meeting,
paragraph 49).

46. Mr. AGO interposed to state that his pro-
posal at the time had been intended as a last-
minute compromise to deal with the very special
case of diplomats who were nationals of the
receiving State.

47. Mr. ZOUREK, Special Rapporteur, said
that he still believed that Sir Gerald Fitzmaurice
was wrong in pressing for the deletion of draft
article 42. It dealt with a special class of consular
official, whereas article 34 dealt with members
of the consular staff. The inclusion of an article
such as article 42 would be expected. As the dis-
cussion on the expression "official acts" had
revealed, the immunity of members of the con-
sular staff who were nationals of the sending
State should be wider than that accorded to
members who were nationals of the receiving
State. The final decision might, however, be
deferred and the Drafting Committee might well
consider whether there were good reasons for
merging articles 34 and 42.

48. The CHAIRMAN suggested that draft article
42 be referred to the Drafting Committee. It
should consider whether paragraph 1 was redun-
dant and should make a recommendation on that
point to the Commission. If a residual article
were retained, the Drafting Committee should
consider whether the additions suggested by
several members of the Commission were desirable.

// was so agreed.

ARTICLE 43 (Duration of consular privileges and
immunities)

49. Mr. ZOUREK, Special Rapporteur, intro-
ducing article 43, said that, apart from some
slight drafting changes, the article was similar
to the first two paragraphs of article 38 of the
diplomatic draft.
50. Article 43, paragraph 1, stated that any
person entitled to consular privileges and immuni-
ties enjoyed them from the moment when he
entered the territory of the receiving State, or
if already in its territory at the time of his appoint-
ment, from the notification of that appointment.
51. Article 43, paragraph 2, stated that consular
privileges and immunities normally ceased when
the person who had enjoyed them had left the
territory of the receiving Stale, or on the expiry
of a reasonable period. The last sentence of the
paragraph stated the important principle that
with respect to acts performed in the exercise of
consular functions, immunity subsisted without
limitation as to time.

52. Mr. VERDROSS said that the principles
embodied in article 43 formed part of general
international law. He suggested, however, that
the Special Rapporteur should consider the possi-
bility of making provision for the case of the
dismissal of a consul by reason of his commission
of a criminal offence. In that event, there appeared
to be no reason for stipulating that consular pri-
vileges and immunities would continue for a
reasonable period after the termination of con-
sular duties.

53. Mr. 20UREK, Special Rapporteur, thanked
Mr. Yerdross for drawing his attention to that
special case, but said that it would be of extreme-
ly rare occurrence. He had the intention of sub-
mitting a separate article to deal with the question
of waiver of consular immunities. Perhaps the
question of the dismissal of a consul by reason of
the commission of a criminal offence might find
its place in that article, but he had no objection
to examining with the Drafting Committee the
possibility of dealing with it in article 43.

54. The CHAIRMAN said that, if there were no
objection, he would consider that the Commission
agreed to refer article 43 to the Drafting Com-
mittee, with the request that it should consider
the point raised by Mr. Verdross.

// was so agreed.

ARTICLE 44 (Estates of deceased members of the
consular staff or of deceased members of their
families)

55. Mr. ZOUREK, Special Rapporteur, said
that the language of article 44 was based on
article 38, paragraph 3, of the diplomatic draft;
he had submitted it as a separate article because
it dealt with the exemption from estate duty
rather than with the duration of privileges and
immunities. The exemption from estate duty in
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the case dealt with by article 44 was quite justi-
fied; it would be wrong for the receiving State to
charge estate duty on anything other than immov-
able property left in that State by a deceased
consular officer or a deceased member of his
family.
56. The question whether the matter dealt with
in article 44 should be the subject of a separate
article, and that of the placing of the article, could
be left to the Drafting Committee.

57. Mr. SCELLE said that the most appropriate
place for the provisions contained in draft
article 44 was after article 38 (Exemption from
customs duties). The main purpose of the provi-
sion was to enable the export of the movable pro-
perty concerned from the territory of the receiv-
ing State, subject only to the exception relating
to property which had been acquired in the coun-
try and the export of which was prohibited.

58. Sir Gerald FITZMAURICE said that the
words " In that event " in the last sentence of the
article were ambiguous, and asked the Special
Rapporteur for clarification.

59. Mr. ZOUREK, Special Rapporteur, said that
the words in question referred to the event of the
death of a member of the consular staff or of a
member of his family mentioned in the first sen-
tence : the words were intended as a link between
the first and second sentences.

60. Mr. SCELLE said that, in French, the mean-
ing could perhaps be made clearer by introduc-
ing the words " En ce cas " at the beginning of the
sentence in place of the words " dans un tel cas ".
61. Mr. SAND STROM drew attention to para-
graph 3 of the commentary on article 38 of the
diplomatic draft, which explained the provision
adequately.
62. The CHAIRMAN said that, with those
explanations, the article could be referred to the
Drafting Committee. If there were no objection,
he would consider that the Commission agreed
to that course.

// was so agreed.

ARTICLE 45 (Duties of third States)
63. Mr. ZOUREK, Special Rapporteur, said
that he had introduced article 45 in response to
the Commission's desire to include in the consular
draft, wherever possible, provisions similar to
those contained in the diplomatic draft.
64. Article 45, paragraph 1, stated the principle
that third States were required to facilitate the
transit of consular officials.
65. Since members of the family of consular
officials were not entitled to inviolability, it had
been necessary to introduce a separate paragraph
(paragraph 2) concerning their travel through
third States.
66. Paragraph 3 dealt with the transit through
third States of other members of the consular

staff and their families, and paragraph 4 with the
transit of correspondence and other official com-
munications.

67. Article 45 did not impose upon a third State
the duty to allow consular officials to pass through
its territory but merely stated that if a consular
official passed through that territory while
proceeding to take up or return to his post,
or when returning to his own country, the
appropriate privileges should be extended to him.

68. He thought that the rules formulated in
article 45 could be accepted by governments
because they tended to facilitate consular rela-
tions and were therefore in the interests of all
States.

69. Sir Gerald FITZMAURICE said that the
principle of article 45 was acceptable to him but
that the Drafting Committee should examine
closely the drafting of its provisions.

70. For example, the statement at the end of
paragraph 1 that the third State was required to
grant the consular official concerned " such immuni-
ties as may be required to ensure his transit or
return " could only mean that the official would
have to be granted complete immunity while
in transit. In that event, the third State would be
extending to him a greater measure of inviol-
ability than that enjoyed by him " in virtue of the
present articles ", which was mentioned in the
previous clause of the same sentence.

71. A somewhat similar difficulty arose in con-
nexion with paragraph 2. In a draft which gave
no privileges or immunities in the receiving State
to members of the family of consular officials, it
was strange to see a provision which appeared
to confer upon them more or less complete immu-
nity while in transit through a third State.
72. He fully agreed that facilities for transit
and return should be granted to the persons men-
tioned in article 45, but perhaps paragraph 3
expressed that idea best by stating that a third
State must not hinder their passage through its
territory. A provision along those lines was all
that was needed.

73. Mr. FRANQOIS also considered that the pro-
visions of paragraphs 1 and 2 went too far, for
they appeared to exclude all possibility of arrest
of the persons concerned. He could not accept
provisions which gave those persons, while in
transit through the territory of a third State,
immunities greater than those enjoyed by them
in the receiving State. Those paragraphs would
have to be deleted or at least their drafting would
have to be radically amended.

74. Mr. BARTOS approved of the idea contained
in article 45 but, like several previous speakers,
thought that the provisions of paragraphs 1 and
2 appeared to impose greater obligations on
the third State than on the receiving State. The
third State concerned could not be required to
renounce, for example, its right to arrest a person
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for an offence previously committed in its terri-
tory, nor to surrender its right of jurisdiction when
the receiving State itself retained that right where
the consul was concerned. That would mean that
the obligations imposed on the third State in
connexion with consular relations would be more
severe than those imposed on the sending or
receiving States involved.

75. Paragraph 3 was drafted in more satisfactory
language in that it specified that the third State
must not hinder the transit through their territory
of members of the consular staff and members of
their families. That idea was an excellent one :
provision should be made for a kind of right of
passage through the territory of the third State,
subject to the observance of the laws of that State.
All that could be required of the third State was
that it should not obstruct consular relations
between the sending State and the receiving State
by hindering the passage of consular officials.

76. The CHAIRMAN said that the Commission
appeared to approve the principle contained in
article 45 on the understanding that it was not
intended to impose greater obligations upon the
third State than those owed by the receiving
State; also, that that State was only required not
to hamper the passage of the consular officials
concerned, no waiver of its jurisdiction otherwise
acquired previous to such passage being thereby
implied. If there were no objection, he would
consider that the Commission agreed to refer
article 45 to the Drafting Committee on that
understanding.

77 was so agreed.

ARTICLE 46 (Duty to respect the laws and regula-
tions of the receiving State)

77. Mr. ZOUREK, Special Rapporteur, said
that article 46 expressed the duty of consular
officers to respect the laws and regulations of the
receiving State and not to interfere in that State's
internal affairs; it was self-evident that they could
not be expected to obey provisions which con-
flicted with their consular privileges and immu-
nities, such as legislation purporting to make them
liable to personal services.

78. The provisions of article 46 were drawn from
article 40, paragraph 1, of the diplomatic draft.
As to paragraph 2 of that article 40, which stated
that all official business of a diplomatic mission
must be conducted with or through the Ministry
of Foreign Affairs of the receiving State, its pro-
visions could not, of course, apply to consular
officers who, by definition, were in contact with
the local authorities.

79. As to paragraph 3 of article 40 of the diplo-
matic draft, he had carefully considered the possi-
bility of including its provisions in the consular
draft, but had arrived at the conclusion that
those provisions were not suited to the position of

consuls. In the case of a diplomatic mission, it
was clear that its premises should not be used for
purposes other than the functions of the mission,
but the position of consuls was quite different.
Some consuls, such as honorary consuls, might
be engaged in a private gainful occupation. In
addition, it had become a common practice for
consulates to include other agencies, such as
information and travel offices, in their own pre-
mises. For those reasons, he had preferred to
formulate in article 46 only a general provision.

80. Mr. ERIM thanked the Special Rapporteur
for his explanation, but felt that it was necessary
to include some provision which, even in general
terms, stipulated the duty of the sending State
not to allow the consular premises to be used for
any purpose incompatible with consular functions.
A provision along those lines was necessary be-
cause, under article 25, the receiving State was
required to grant inviolability to consular premises
and to safeguard that inviolability. As a corollary
of that privilege, the sending State should ensure
that the premises were not used in a manner
incompatible with the functions of the consulate.

81. In that connexion, he drew attention to the
provisions of article 32 (6) of the Harvard Draft
which required the sending State not to permit its
consul to take advantage of his special position
for any purpose not connected with the exercise
of his consular functions. Indeed, it might be useful
to consider the advisability of including also pro-
visions along the lines of article 32 (a) and (c)
of the Harvard Draft, which required the sending
State not to permit its consul to use his position
to protect fugitives from justice.

82. Mr. BARTOS said that article 46 gave expres-
sion to an existing rule of positive international
law. It raised, however, the question whether a
consul was required to respect legislative provisions
of the receiving State which conflicted with the
rules of international law governing the status of
consuls. In that regard, there were two schools of
thought. One considered that the consul must
observe local legislation, while taking the necessary
steps to ensure that the appropriate protest was
made at the diplomatic level. The other held that
the consul was entitled to ignore local legislative
provisions which were at variance with the relevant
rules of international law.

83. The consul's duty not to interfere in the
internal affairs of the receiving State did not
apply in the same manner to career consuls and to
honorary consuls. An honorary consul who was a
citizen of the receiving State was entitled to
engage in political activities like any other citizen
but, of course, was not allowed to use his title as
foreign consul in that connexion. He considered
that States should be left free to regulate, in
accordance with their municipal law and constitu-
tional provisions, the manner in which such
persons could exercise their political rights -as
citizens.
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84. With regard to the question raised by
Mr. Erim, he drew attention to article 56, para-
graph 1, which enumerated the privileges and
immunities of honorary consuls. The inviolability
of consular premises mentioned in article 25 did
not appear in that enumeration. It followed that
the inviolability of consular premises could not be
invoked by honorary consuls. No argument could
therefore be derived from that inviolability to
impose upon such consuls duties comparable to
those set forth in article 40, paragraph 3, of the
diplomatic draft.

85. When the Commission had discussed article 25
he had drawn attention to the existence of mixed
consulates, in which both career and honorary
consuls served and also to the now frequent case
of consulates in whose premises such agencies as
information offices, travel offices, reading rooms,
etc., were housed. He hoped that those questions
would be dealt with at some place in the final
draft.

86. Mr. YOKOTA recalled that article 25, dealing
with the inviolability of consular premises, as
adopted by the Commission, was almost identical
in its terms with article 20 of the diplomatic draft.
Accordingly, like Mr. Erim, he strongly supported
the inclusion of a provision along the lines of
article 40, paragraph 3, of the diplomatic draft,
to preclude the use of consular premises in a
manner incompatible with the functions of the
consulate. Such a provision was more necessary
in the case of consular premises than in that of
diplomatic premises. Subject to that qualification,
he could support draft article 46.

87. Mr. TUNKIN said that the relationship
between international law and domestic law,
mentioned by Mr. Bartos, was a broad problem
which was raised only incidentally by the provision
under discussion. He did not feel that the Com-
mission was called upon to deal with the many
problems of international law raised incidentally
by the various draft articles.

88. He had no particular objection to the pro-
posal for the inclusion of a provision along the
lines of article 40, paragraph 3, of the diplomatic
draft. He also considered that some thought
should be given to the question of activities
conducted in consular premises which were uncon-
nected with consular functions, such as the
operation of a tourist office.

89. He noted that, at a previous meeting
(530th meeting, paragraph 7), Mr. Bartos had
stated that a practice, begun by the USSR and
later adopted by some of the People's Democracies,
had been to set up consulates which were at the
same time the headquarters of trade missions; he
had gone on to say that, in its consular convention
with the USSR, Yugoslavia had not recognized
the inviolability of premises used for such a
purpose. He (Mr. Tunkin) wished to point out
that no such practice existed; on the contrary,

the consistent practice was that trade missions of
the USSR were housed separately from consulates.
Moreover, he was unaware of any consular conven-
tion such as that cited by Mr. Bartos and assumed
that the intention had been to refer to agreements,
relating to trade missions. Those agreements
provided for the diplomatic immunity of the
USSR trade mission premises.

90. Mr. BARTOS said that the agreement to
which he had referred had been signed by Yugo-
slavia and the USSR in 1940.

91. Sir Gerald FITZMAURICE said that he also
favoured the inclusion of a provision along the
lines of article 40, paragraph 3, of the diplomatic
draft.
92. With reference to the duty not to interfere
in the internal affairs of the receiving State, he
said it was evident that the duty could not fully
attach to an honorary consul who was a national
of the receiving State. When the provision under
discussion was drafted in final form it should be
made clear that honorary consuls owed that duty
only while they were exercising their consular
functions; as private citizens of the receiving
State, they had the ordinary political rights.
93. A further point, however, arose in connexion
with that provision. It was part of the functions
of a consular officer, unlike a diplomatic officer,
to concern himself with internal matters. It was
accordingly desirable to make it clear that the
duty not to interfere in the internal affairs of the
receiving State was without prejudice to the
performance of normal consular functions con-
nected with matters of internal administration.

94. The CHAIRMAN said that there appeared
to be no objection to the principle embodied in
article 46. Three suggestions had, however, been
made. First, that the Drafting Committee should
consider the possibility of including a paragraph
along the lines of article 40, paragraph 3, of the
diplomatic draft. Second, that the Drafting Com-
mittee should formulate the duty of non-interfe-
rence in the internal affairs of the receiving State
in terms which would, so far as they related to
honorary consuls, restrict the scope of the duty
to acts performed in their capacity as consuls.
Third, that the duty in question should be without
prejudice to the carrying out of normal consular
functions connected with matters of internal
administration.
95. If there were no objection, he would consider
that the Commission agreed that article 46,
together with those three suggestions, be referred
to the Drafting Committee.

It was so agreed.

96. The CHAIRMAN announced that he had
received a reply from the President of the Inter-
national Court of Justice to the letter which
the Commission had authorized him to send
(537th meeting, paragraph 59) requesting that
the hearings which Mr. Zourek was to attend be
postponed. The President of the Court had stated
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that the case requiring Mr. Zourek's presence
would not be proceeded with, and accordingly
Mr. Zourek would not have to attend at The
Hague.

The meeting rose at 1.5 p.m.

544th MEETING

Friday, 20 May 1960, at 10 a.m.

Chairman: Mr. Luis PADILLA NERVO

General Assembly resolution 1400 (XIV) on the codi-
fication of the principles and rules of international
law relating to the right of asylum (A/CN.4/128)

[Agenda item 6]

1. The CHAIRMAN drew attention to resolution
1400 (XIV) of the General Assembly which re-
quested the Commission to undertake, as soon as
it considered it advisable, the codification of the
principles and rules of international law relating
to the right of asylum.
2. In that connexion, he pointed out that,
during the Fourteenth Session of the General
Assembly, a proposal made by the representative
of Cuba during the discussion in the Sixth Com-
mittee, to the effect that the Commission should
give priority to the codification of the subject
(A/CN.4/128, paragraph 3), had not met with a
favourable response and had been withdrawn by
its sponsor. He invited comments from the mem-
bers of the Commission on the question of the
appropriate time for considering the subject.

3. Sir Gerald FITZMAURICE said that it was
unnecessary for the Commission to take any
decision in the matter beyond noting the obvious
fact that it would not be able to consider the
subject at the current session. It was not advisable
for the Commission to bind itself to take up the
subject at a specific date in the future for the
Commission might at that date find itself unable
to dispose of the subject.

4. The CHAIRMAN said that if there were no
objection he would assume that the Commission
agreed not to take up the subject at the current
session, and that the question of the time when
the subject would be considered would be left open.

/ / was so agreed.

General Assembly resolution 1453 (XIV) on the study
of the juridical regime of historic waters, including
historic bays (A/CN.4/126)

[Agenda item 7]

as it considered it advisable, the study of the
question of the juridical regime of historic waters,
including historic bays, and to make such recom-
mendations regarding the matter as it deemed
appropriate.
6. The subject of historic waters and historic
bays seemed to give rise to the same problem
as the topic of asylum; the Commission would
hardly be able to consider it at the current session.

7. Mr. FRANCOIS said that the topic of historic
waters differed from that of asylum in that it
was generally agreed that the former should be
studied by the Commission. The First United
Nations Conference on the Law of the Sea had
adopted on 27 April 1958 its resolution VII re-
questing the General Assembly of the United
Nations to arrange for the study of the juridical
regime of historic waters, including historic bays \
and, in pursuance of that request, the General
Assembly had adopted its resolution 1453 (XIV)
requesting the Commission to undertake the
study of the question. The Commission had there-
fore a duty to undertake that study.
8. Of course, it would be for the Commission to
decide (possibly after its composition had been
determined by the Assembly in the autumn of
1961) exactly when it would take up the topic.
It was essential, however, that the Commission
should have before it full documentation on the
subject. Experience had shown that such docu-
mentation was necessary for studies of the kind,
and also, that the compilation of that documenta-
tion took much time. Accordingly, he suggested
that the General Assembly be requested to invite
States to send to the Secretariat all the available
documentation concerning the historic waters,
including historic bays, which were subject to •
their jurisdiction and to indicate the regime [
claimed by them for such historic waters and
historic bays.

9. Sir Gerald FITZMAURICE said that he could
not agree to the course suggested by Mr. Francois.
The question of the regime of historic waters and
historic bays was one of law and of principle;
it was not a question of fact, or of ascertaining
what claims were being made by the various
States. As he saw it, the Commission's task was
not to pronounce on the substantive merits of a
long list of claims by States to specific bays or
sea areas as historic bays or historic waters. The
task of the Commission was to isolate and establish
the principles on the basis of which claims of
that nature could be made. If those principles
were subsequently adopted by the General
Assembly, or by some other authoritative body,
they could serve for the purpose of sustaining
State claims or of settling disputes relating to
historic waters and historic bays.
10. Governments were unlikely to help the Com-

5. The CHAIRMAN drew attention to resolution . _. ., . AT ,. _ . ,, _ . .. oI^KQ/VTV\ ~t +*,„ r ^ ^ ^ i A ~™ui,T ™i,;~v. United Nations Conference on the Law of the Sea,
1453 (XIV) of the General Assembly, which Official Records> v o l . n . plenary Meetings (United
requested the Commission to undertake, as soon Nations publication, Sales No. 58.V.4, vol. II), p. 145.


