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that persons living abroad were not on particu-
larly good terms with the authorities of their own
country. In the Commission of Human Rights of
the Council of Europe he had had occasion to
examine complaints from persons who considered
that their interests had not been adequately
defended by agents of their own State.
59. He did not find the Special Rapporteur's
wording particularly satisfactory. The French
word " representer " was so broad that it might
cover every aspect of legal proceedings and could
result in consuls exceeding their competence. The
expression " pleins pouvoirs " was also too broad.
Finally, the expression " bodies corporate " needed
careful definition. Did the Special Rapporteur
mean it to refer only to companies in which the
government of the sending State was the majority
shareholder ?
60. He added that some allowance should be
made for the possibility that some persons or
bodies corporate did not wish their interests to
be defended by a consul.

61. Mr. JIMENEZ DE ARfiCHAGA said that the
principle stated in the additional article would be
totally unacceptable to many countries, parti-
cularly in Latin America. In countries where
there was a large foreign population that enjoyed
complete equality in civil law with the nationals
of the receiving State, such a provision would be
discriminatory in effect. In cases where the civil
code was modelled on the Code Napoleon and
where, consequently, the rights and interests of
absentees were safeguarded, such a provision
would confer special advantages on foreigners. The
words " or for any other reason " in the first
sentence of the additional article greatly extended
the scope of the right of representation by consuls
and might even lead to something in the nature
of a system of capitulations.
62. Such a controversial function did not form
part of the whole scheme envisaged in article 4,
and he thought that the purpose which supporters
of the additional article had in mind was already
covered in paragraph 1 of that article.

63. Mr. SANDSTROM said that the kind of
safeguard which should necessarily accompany a
rule of the kind envisaged in the additional article
was that a consul could represent a national or
body corporate of the sending State if, for example,
that national or body could not appear before the
court of the receiving State within the time limit
specified. In his opinion, the consul was not
entitled to exercise the broad powers which the
additional article, as drafted, purported to confer.
64. With the proper safeguards a provision of
that kind might fulfil a useful purpose.

65. Mr. VERDROSS agreed with the Special
Rapporteur that the right of representation
differed from the right of consuls to protect
nationals of the sending State, but it was necessary
to indicate in the second sentence that after the
person or corporate bodies in question had assumed
the defence of their own rights and interests the

consul's right to protect his nationals should not
lapse.
66. Mr. FRANQOIS questioned the utility of the
additional article and agreed with Mr. Erim that it
might have grave disadvantages. For example there
was a great deal of uncertainty about the natio-
nality of bodies corporate, and he doubted whether
mere drafting changes could make the article
acceptable. He was therefore inclined to oppose
the article.

The meeting rose at 1 p.m.

564th MEETING

Thursday, 16 June 1960, at 3.30 p.m.

Chairman: Mr. Luis PADILLA NERVO

Consular intercourse and immunities
(A/CN.4/131, A/CN.4/L.86) [continued]

[Agenda item 2]

PROVISIONAL DRAFT ARTICLES
(A/CN.4/L.86) (continued)

ADDITIONAL ARTICLE (Representation of nationals
before the authorities of the receiving State)
(continued)

1. Mr. ZOUREK, Special Rapporteur, said he
wished to reply to some of the criticisms concern-
ing his proposed additional article (for the text
of the draft article, see 563rd meeting, paragraph
46). It had been said (ibid., paragraph 58) that
the article should make allowance for the case
where nationals resident abroad were on bad
terms with the government of the sending State.
In his opinion such special cases could hardly
be provided for in the article itself, though they
might be mentioned in the commentary. In
any event, the persons referred to might even-
tually, as was contemplated in the second sentence
of the article, themselves assume the defence of
their rights and interests, since the consul's
action in the matter was provisional.
2. With regard to Mr. Erim's objection to the
use of the word representer (ibid., paragraph 59),
he pointed out that the consul's power of repre-
sentation would be limited to urgent measures
indispensable for the protection of the rights
and interests of absent nationals. In practice,
the consul would only obtain information concern-
ing the court case and appoint a lawyer until
the persons or bodies in question had themselves
assumed the defence of their rights and interests.
The consul would not of course personally under-
take the defence of the person concerned in
court, for only rarely was a consul also a lawyer
acquainted with the law of the receiving State.
3. He did not think that Mr. Francois's objec-
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tion (ibid., paragraph 66) that the nationality of
bodies corporate was often uncertain affected
the validity of the principle embodied in the
additional article. The Commission had already
decided that one of the functions of a consul
was to protect bodies corporate of the sending
State. The question of nationality was certainly
not more difficult in the case of companies than
in the case he had mentioned. On the contrary,
in practice the question was much less important
in the case of bodies corporate. In the first
place, the court on its own initiative might rule
upon the nationality of the body corporate con-
cerned, and, secondly, it should be borne in mind
that the other party in the case would be parti-
cularly anxious to ensure that the foreign consul
undertook the protection of bodies corporate
of the sending State only.
4. To those who argued that the provision
related to a specific case and that its subject-
matter was covered by article 4 (Consular func-
tions), he pointed out that the Commission had
decided to include special articles on matters
covered by that article when the importance of
the subject matter seemed to warrant such a
procedure. He agreed with Mr. Bartos that there
was nothing revolutionary in such a clause and
thought that the fears expressed by Mr. Jimenez
de Arechaga (ibid., paragraph 61) were exagge-
rated. The law of all countries provided for the
representation in court of absent parties; the
article stated simply that an absent party could
be represented, for the purpose of the defence
of that party's rights and interests, by someone
appointed by the consul. Of course, many special
cases were conceivable, but he thought that the
article should merely state the general principle.
He would be prepared to amend the text with
the help of the Drafting Committee and to add
a full explanation in the commentary.
5. In reply to Mr. Verdross's objections (ibid.,
paragraph 51), he said that the second sentence
might be so drafted as to provide that the consul's
provisional powers would terminate when the
persons or bodies concerned had appointed an
attorney or had themselves assumed the defence
of their rights and interests. Such a provision should
not of course be held to mean that a consul would
thereupon lose his powers of protection under
article 4; but that point could easily be dealt
with in the commentary.
6. It was self-evident that the consul could
exercise his powers under the additional article
in those cases only which came to his knowledge.
The manner whereby that information reached
him would obviously vary: the national con-
cerned might communicate with him, or the court
might approach him in matters relating to an
inheritance, for example; or to the appointment
of a guardian for a minor.
7. In his opinion, the basic principle could not
be contested; if the Commission did not uphold
the principle, it would in effect be destroying
the possibility of consular protection in many
important cases. The Commission had specially

laid down that the receiving State had a duty
to notify the consul of certain events affecting
matters of succession, guardianship and trusteeship
and shipwreck. There might be other such cases
where emergency intervention by the consul
might be necessary, and if only for that reason
a clause recognizing the consul's right to repre-
sent absent nationals was indispensable.

8. Mr. GARCIA AMADOR said that, on first
reading the additional article, he had formed a
somewhat unfavourable opinion and had thought
that the provision was not altogether appropriate
in the draft. The debate had shown him, however,
that the dangers he had in mind were exaggerated
and that the article was not redundant, as some
members seemed to think. He would have no
objection to the insertion of such a clause, provided
that its form was suitably modified by the Draft-
ing Committee.

9. Mr. EDMONDS said he understood the Spe-
cial Rapporteur's purpose in proposing the addi-
tional article; but the provision as it stood would
give rise to many difficulties. Courts in the United
States usually allowed consuls to appear on behalf
of an absent party to litigation, but confined
that permission to the narrow field where the
rights of the person concerned would otherwise
be extinguished by lapse of time. The article,
however, referred to authorities other than courts;
and in his country there were hundreds of admi-
nistrative bodies having judicial power to which
individuals and bodies corporate were amenable.
The article therefore conferred on the consul
what' amounted to the rights of an attorney,
and the national concerned might, owing to the
ignorance or the lack of direction of the consul,
be placed in a much worse position than he would
be in without such representation.
10. If the article were redrafted so as to limit
the consul's powers of representation to ensuring
that the national concerned was not deprived of
his status or other right by the lapse of time,
the article might be acceptable. The essential
point, however, was to ensure that the rights
of the consul or of the person appointed by him
should not be unduly extensive.

11. Mr. AMADO said he had been struck by
the disproportion between the relatively modest
purpose of the additional article and the broad
powers which it sought to confer upon consuls
for achieving that purpose. The key phrase of
the article seemed to him to be the words " in
due time ". And yet for that comparatively insig-
nificant emergency action, a consul was to be
given by a multilateral instrument what amounted
to a statutory proxy (mandat legal).
12. He could not accept such an extension of
the framework of article 4 for a simple emergency
measure. While he had every confidence in the
Drafting Committee and in the probity of the
Special Rapporteur, he had considerable doubts
concerning the provision in its present form.
13. Mr. AGO said that, while he shared some
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of the preoccupations that had been voiced by
members; he did not oppose the article in prin-
ciple and thought that a radical revision by the
Drafting Committee would probably allay the
fears expressed. For example, the case of persons
who did not wish to be represented by the consul
could be covered by a clause providing that the
article would apply only in the absence of objec-
tion by the national concerned.
14. Some misunderstanding seemed to prevail
concerning the exact position of the consul in
the matter. The consul's function would be that
of representation under civil law, and not of
representation under procedural law, since a
consul could not have the position of an attorney
in such cases. In that connexion, he thought
that the second sentence should be amended,
since the right should continue to be exercisable
by the consul for so long only as the persons or
bodies in question wished it to continue; such
continuance could not be made contingent on
the appointment of an attorney by the persons
or bodies concerned.
15. Finally, he agreed with Mr. Edmonds that
the power of representation should not be unli-
mited. That point might be covered by providing
that the right should be subject to the limitations
of municipal law.

16. The CHAIRMAN, speaking as a member of
the Commission, considered that the many amend-
ments that had been suggested to the original
draft touched on matters of substance. He could
not express his views on a hypothetical text,
and would confine his remarks to the additional
article as proposed by the Special Rapporteur.
17. He agreed with members who had pointed
out that the effect of the article would be to
confer on the consul a right — distinct from the
general right to protect nationals of the sending
State — which would be substituted for the will
of the national concerned. He thought that such
a course was inadmissible, and even if the Com-
mission approved the article, the question would
arise whether the person or body corporate con-
cerned would have a remedy against action taken
ex officio by the consul on the basis of the article.
He would point out to the Special Rapporteur
that an absent person who was aware that his
rights and interests required protection might
agree that the consul should act on his behalf;
in that event the consul would not be acting
under the article, but under the powers given to
him by that person.
18. He also doubted whether the consul could
take action ex officio in all cases without distinc-
tion. As Mr. Jimenez de Arechaga had pointed
out, the municipal law on representation in
abstentia varied from country to country. More-
over, the absence might be voluntary and even
deliberate in some cases. Mr. Erim had raised
the extremely pertinent case of political refugees
or asylees, who might find themselves in the
position to which the article referred, but would
not wish the consul of their country to act

on their behalf. It was obviously difficult to
provide for all the specific cases that might arise.
19. Further doubts were raised by the use of
the phrase " shall have the right ". Was a consul
obliged to take the appropriate action whenever
a case came to his knowledge, or could he use
his discretion in performing his functions under
the article?
20. The great variety of bodies corporate would
also give rise to many difficulties. Some were
wholly or partly State owned, others were en-
tirely private.
21. He agreed with Mr. Edmonds that the
words " and other authorities " made the provi-
sion unduly far-reaching. It would be necessary
to explain exactly what other authorities were
meant and what their jurisdiction covered; it
might well be that the authorities concerned
would deal with cases quite other than those
in which lapse of time was material. Moreover,
the words " or for any other reason " opened an
unduly wide field for the consul's discretion.
22. To meet all the objections and doubts of
members, the Drafting Committee and the Special
Rapporteur would have to amend the text consi-
derably and probably to attach a lengthy com-
mentary to it. If all the points he had mentioned
were covered, he would find the article acceptable,
but he would not be able to make up his mind
until he had seen a redraft.

23. Mr. HSU shared the many doubts that had
been expressed concerning the desirability of
including the additional article in its present
form. If limited to cases of inheritance the article
would be useful. As it stood, however, the provi-
sion, although intended to benefit the nationals
of the sending States, might be turned against
their interests.
24. Mr. BARTOS said he was in favour of the
additional article, but thought that the exercise
of the right in question should be subject to
certain conditions and limitations. In that con-
nexion, he thought the practice evolved by this
country in its consular relations with a number of
American States might be of interest to the Com-
mission and the Drafting Committee. One of
those limitations concerned cases where the local
law required a special power of attorney for the
performance of certain acts. In those cases, the
presumption of agency rested in the consul
operated ipso jure (ex contracta), by virtue of
the international treaty, so far as •" mesures
conservatoires " were concerned. On the other
hand, in the case of so-called special acts (e.g.,
acceptance of a succession to an estate), if the
interested party was an individual, he would
sign a special declaration empowering the consul
to act on his behalf, while a body corporate
would execute a power of attorney in favour of
the consul. Another limitation was that the natio-
nals concerned, whether individuals or bodies
corporate, might at any time appoint a person
other than the consul to represent them, or
themselves assume the defence of their rights
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and interests. Thirdly, they were free at any
time to revoke a consul's power to act on their
behalf, whether that power had been conferred
by treaty or by the principals themselves. Fourthly,
provision was made for suitable guarantees to
cover the liability of the sending State for acts
performed by its consul in the exercise of the
right of representation. Lastly, the government
of the sending State gave a letter of guarantee
to cover its liability in respect of sums entrusted
to Yugoslav consuls in the United States on
behalf of the estate of emigres. In that way, if the
beneficiaries in Yugoslavia did not receive full
payment at the most favourable rate of exchange,
those arrangements enabled the payor to obtain
the reimbursement in dollars. That arrangement
provided a satisfactory method of protecting
the interests of Yugoslav emigres in the United
States and their successors.
25. The conditions and limitations he had men-
tioned were in his opinion fundamental and might
be used by the Drafting Committee as a basis
for the article. In any case, the clause should
not be too brief or simple, and should refer to
" mesures conservatoires ".
26. Mr. SANDSTROM said that a provision
on the right of a consul to represent his nationals
without producing a power of attorney was not
unknown in bilateral conventions. Provision for
such representation was made in some consular
conventions in matters of inheritance. It was in
connexion with those matters that the represen-
tation was particularly useful because the heirs
in the sending State would often be unaware of
their rights under the laws of the country where
the deceased had left property.
27. He could not support Mr. Ago's suggestion
for the deletion of the second sentence of the
article. It was necessary to make provision for
the cessation of the consul's powers of represen-
tation when his national subsequently became
legally represented in the receiving State. Such
provision was made, for example, in the second
sentence of article 22, paragraph 1, of the 1952
Consular Convention between the United King-
dom and Sweden.
28. For those reasons, he considered that the
proposed article could serve a useful purpose but
that some safeguards had to be provided in so
far as it applied to matters other than inheritance.
29. Mr. ERIM said that the object of the addi-
tional article was sound but that the discussion
had shown that its provisions gave rise to insur-
mountable difficulties. The discussion had also
shown that no generally accepted principle had
emerged from the practice of the different States
in the matter.
30. For those reasons, he proposed that the
article be dropped from the draft and that the
Commission should in that way leave States free
to deal with its subject-matter by bilateral
agreement.
31. Mr. ZOUREK, Special Rapporteur, said
that under article 4, paragraph 1 (a), of the draft

it was part of the functions of a consul to protect
the interests of the nationals of the sending
State. In order to protect those interests, and of
course the rights of such nationals, it was essen-
tial that the consul should have the right to
represent them and to take all necessary steps
to safeguard their interests without awaiting the
receipt of a formal power of attorney. Otherwise,
the consul would not be able to protect the inte-
rests of one of his nationals until that national
was in a position to defend them himself.
32. The debate had been unnecessarily compli-
cated by references to exceptional situations. It
would be dangerous to derive a general rule from
exceptional cases and, with specific reference to
the question of asylees, he said that it was ex-
tremely improbable that a consulate would take
action to protect the interests of a person who
had broken all ties with his country of origin.
Such examples unnecessarily complicated the
discussion of the particular issue.
33. In reply to the question concerning the
expression " other authorities of the receiving
State ", he said the expression would cover, for
example, a patents registration office and notaries
public, who in some countries dealt with inheri-
tance questions.
34. With regard to the suggestions for the
amendment or even the deletion of the second
sentence, he said that the sentence was indispens-
able, though its actual wording might, if neces-
sary, be revised by the Drafting Committee. It
was essential to specify when the right of repre-
sentation of the consul would cease.

35. Mr. AGO said that after reflection he had
come to the conclusion that the subject-matter
of the additional article was exceedingly compli-
cated. A sending State might not wish its consul
to act in representation of its nationals, and par-
ticularly of bodies corporate, because a mistake
made by a consul in regard to what might be very
substantial interests could involve the State's
liability towards the parties whose interests had
been injured by ill-advised steps on the part of
the consul.
36. The law of many countries made a special
form of recourse (opposition) available to a person
against whom a decision had been obtained in
his absence, so as to enable that person to secure
a retrial of the case. The extremely delicate ques-
tion would then arise whether action taken by
a consul without any power of attorney, but pur-
porting to be taken on behalf of the absent defen-
dant concerned, would prevent that defendant
from exercising his right to secure a retrial of
the case.
37. He accordingly suggested that the Com-
mission should not take any decision on the addi-
tional article at that stage and that the Drafting
Committee should prepare a new draft.

38. Mr. YOKOTA said that, in view of the
many doubts which had been expressed, it was
preferable that the Commission should first decide
whether its draft should contain an article con-
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cerning the representation of nationals before
the authorities of the receiving State. For his
part, he considered that the draft should not
contain such an article.

39. Mr. TUNKIN suggested that the Commis-
sion should refrain from taking any decision on
the additional article, but should ask govern-
ments for their opinions without making any
recommendation whatsoever.
40. He said there were a number of questions,
of which the one under discussion was an example,
on which it would be desirable to ask governments
for information and comments without actually
putting any proposal to them. The Commission
might append to the draft articles a list of specific
questions on which it desired information and
comments from governments. The question of
honorary consuls, on which the Commission pos-
sessed little information, could well be one of
them. It would be of great assistance to the Com-
mission, when preparing the final draft, to have
more factual information on the subject.

41. Mr. JIMfiNEZ DE ARfiCHAGA said that
the proposed additional article represented a
complete innovation. There was no precedent for
it even in bilateral conventions. Article 22, para-
graph 1, of the Consular Convention between the
United Kingdom and Sweden limited the benefit
of its provisions to nationals of the sending State
who were not resident in the territory of the
receiving State. He could not, therefore, approve
of the proposed additional article, even if its
operation were limited to " mesures conserva-
toires ".
42. Under the legislation of most countries, the
provisions of the Civil Code on limitation of
actions by lapse of time usually contained a clause
safeguarding the rights of absent persons, on the
principle that time did not run against those who
were unable to act in defence of their interests.
The provisions of the proposed additional article
might then operate to the detriment of the very
persons whom it was meant to protect, because
it might be held that time ran against them,
since their consul was in a position to act for
them.
43. For those reasons, he agreed with Mr. Erim's
proposal that the proposed additional article be
dropped. The subject-matter could be dealt with
either by bilateral convention or by tacit agree-
ment between the receiving State and the send-
ing State, as a result of the operation of the prin-
ciple embodied in article 4, paragraph 1. He also
supported Mr. Tunkin's proposal that the Com-
mission should request information from govern-
ments.

44. Mr. GARCIA AMADOR urged the Commis-
sion to adopt Mr. Tunkin's proposal and to refrain
from including an article on the subject in its
draft; instead, it should ask governments for
information.

45. Mr. ZOUREK, Special Rapporteur, with-
drew his proposal for an additional article, on

the understanding that its subject matter would
be brought to the notice of governments in the
commentary. On the basis of the observations
of governments, the Commission would be in a
position to take a decision.

46. The CHAIRMAN said that, if there were
no objection, he would take it that the Commis-
sion agreed to the course proposed by the Special
Rapporteur.

// was so agreed.

ARTICLE 55 (Powers of honorary consuls) (resumed
from the 551st meeting)

47. The CHAIRMAN recalled that the Special
Rapporteur's original proposal for article 55
(A/CN.4/L.86) had been discussed at some length
at the 550th meeting (paragraphs 55 to 77) and
at the 551st meeting (paragraphs 1 to 16). In
the course of that discussion, some members had
suggested that the draft should not include a pro-
vision on the powers of honorary consuls, but
the Commission had decided to defer further dis-
cussion of article 55 until the Special Rapporteur
had prepared a new draft.

48. Mr. ZOUREK, Special Rapporteur, intro-
duced his new draft article 55, in the following
terms :

" 1. The powers of honorary consuls shall be
determined by the sending State within the
limits of article 4 of this draft. In the absence of
such delimitation honorary consuls shall be assumed
to possess all the powers specified in the said
article.

" 2. In communicating the commissions of
its honorary consuls or sending notice of their
appointment to the State in whose territory they
are to exercise their functions (article 10, para-
graphs 2 and 3), the sending State shall inform
the receiving State of the extent of the powers
conferred upon the consuls in question."
49. The first sentence of paragraph 1 indicated
that, as a general rule, the powers of honorary
consuls were more limited than those of career
consuls. It was necessary to give an indication
of that kind, for otherwise the draft might give
the erroneous impression that the powers of
honorary consuls were the same as those of career
consuls.
50. The vast majority of States gave only limited
powers to honorary consuls. He did not know of
any State, for example, which empowered its
honorary consuls to issue passports. He quoted
in that connexion article 9 of instruction No. 9
of 1954 of the Ministry of Foreign Affairs of Japan
regulating the functions of honorary consuls-
general and honorary consuls : that article stated
that honorary consuls were not empowered to
issue passports or grant visas and enumerated
six other categories of matters, among them all
those connected with shipping, in respect of
which Japanese honorary consuls did not exercise
consular functions.
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51. The second sentence of paragraph 1 provided
that, in the absence of any delimitation by the
sending State, honorary consuls would be pre-
sumed to possess all the powers specified in article 4
of the draft. He had introduced that presump-
tion in order to meet the desires of certain members
of the Commission and to stress in the article
itself that the sending State, if it so wished, could
invest an honorary consul with full consular
powers.
52. Paragraph 2 laid down the duty of the send-
ing State to communicate particulars of the extent
of the powers conferred upon its honorary consuls
appointed to serve in the receiving State. The
objection had been made that it had not been the
practice in the past to communicate those parti-
culars. He did not believe that the argument was
a good one : the existence of an unsatisfactory
state of affairs was not a valid reason for perpe-
tuating it. It was certainly not a satisfactory
state of affairs if the government of the receiving
State did not known what were the powers of the
honorary consuls present in its territory and was,
consequently, unable to inform the authorities
and nationals concerned what those powers were.
The receiving State could not be expected to grant
every facility to an honorary consul and at the
same time be left in ignorance of the exact extent
of his powers. It was in the obvious interest of
both the receiving and the sending State that
the powers should be specified, and particulars
communicated to the receiving State, at the time
of appointment.
53. It had also been said that the obligations
specified in paragraph 2 would impose an undue
burden on the sending State. He did not agree.
The sending State would in any case have to
prepare the consular commission, and it would not
be too much to ask it to add some indication of
the powers vested in the honorary consul.
54. For those reasons, he urged that, subject
to drafting changes, a provision on the lines of
paragraph 2 be retained in the draft so as to give
governments an opportunity of commenting
upon it. If the paragraph attracted criticism from
governments, it could be dropped from the Com-
mission's final draft.
55. Mr. FRANCOIS, recalling that he had
opposed the original text of article 55, regretted
that he did not find the new version any more
satisfactory. The Special Rapporteur seemed to
exaggerate the extent to which the functions of
honorary consuls were restricted. He had, for
example, claimed that the issue of passports
was a function which honorary consuls were not
allowed to perform; but that argument did not
materially substantiate his case, for even some
career consuls were not empowered to issue
passports.
56. If it was as necessary as the Special Rappor-
teur contended for the receiving State to know
what powers were being conferred on a particular
consular official, that requirement must surely
also apply to career consuls.
57. Criticizing the new draft in detail, he said that

the principle stated in the first sentence was self-
evident and the assumption made in the second
sentence of paragraph 1 had no legal validity,
since it could surely not be argued that if the
powers of an honorary consul were not delimited
he could exercise all the functions enumerated
in article 4. In addition, that sentence conflicted
with the terms of paragraph 2 under which the
sending State was to communicate to the receiv-
ing State particulars of the extent of the powers
conferred. If the Commission insisted on retaining
paragraph 2, at least it should be limited in scope
by the insertion of the words " at its request "
after the words " receiving State ".
58. If the article were not omitted altogether
— and he would prefer it to be omitted — the
first sentence in paragraph 1 might be retained
as being harmless, though unnecessary, and para-
graph 2 should be amended in the sense he had
suggested.

59. Mr. YASSEEN asked whether the sending
State would be under a duty to inform the receiv-
ing State if certain functions previously accorded
were withdrawn from the competence of an
honorary consul. It was conceivable, for example,
that at a time of crisis, an honorary consul might
be directed not to issue visas.

60. Mr. ZOUREK, Special Rapporteur, said in
reply to Mr. Yasseen that in order not to impose
too heavy an obligation on the sending State,
he had proposed that it should only inform the
receiving State of the extent of the powers con-
ferred at the time of communicating the consular
commission or of sending notice of appointment.
61. In reply to Mr. Francois, he said he did not
agree that the second sentence in paragraph 1
conflicted with paragraph 2. It was, after all,
possible that the sending State might fail to
comply with the requirement laid down in para-
graph 2, in which event the receiving State had
no means of obliging it to do so. He believed that
there were cases where only a bare notification
was given of the appointment of honorary con-
sular officers.
62. He did not think Mr. Francois had been
correct in stating that in some instances career
consuls were not empowered to issue passports;
presumably, career consuls could exercise all the
functions listed in article 4. If the receiving State
organized the division of work in the consulate
in such a way that some particular consular
official did not perform some particular consular
function, the reason was quite different from that
which caused States not to entrust certain func-
tions to honorary consuls.
63. He was prepared to delete the second sentence
in paragraph 1 and to accept Mr. Francois' amend-
ment to paragraph 2. In any event the draft
article was provisional and would be reconsidered
in the light of observations of governments.

64. Sir Gerald FITZMAURICE said that he had
been among those members who had opposed the
original text of article 55, and he agreed with
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Mr. Francois that the new version was still un-
acceptable. It was true that with some drafting
changes paragraph 1 would be relatively inno-
cuous; even so, it would not serve any useful pur-
pose, for it was obvious that the powers of either
career or honorary consuls were determined by the
sending State. The only concern of the receiving
State was that those powers should conform to
international law. A stronger objection to para-
graph 1 was that it wrongly implied that in the
matter of the delimitation of powers honorary
consuls were in a special position. But the func-
tions of career consuls might also on occasions be
subject to limitation.
65. Paragraph 2, even if amended in the sense
suggested by Mr. Francois, would cause unne-
cessary inconvenience. The sending State might
easily find that the functions of a particular con-
sular post had to be modified to meet practical
needs and there was no precedent whatever to
justify imposing an obligation on the sending
State to inform the receiving State of any such
changes. He also thought that there was an
inconsistency between the second sentence in
paragraph 1 and paragraph 2.

66. Mr. SANDSTROM suggested that the objec-
tions raised by Mr. Francois, which he shared,
might be overcome by re-drafting article 55. The
new text might state the requirement contained
in paragraph 2 and then stipulate that if no such
communication was received the honorary consul
should be regarded as possessing the same powers
as a career consul.

67. Mr. AGO endorsed the views expressed by
Mr. Francois and Sir Gerald Fitzmaurice and
considered, in the light of those views, that it
would probably be better to reject article 55.
Article 4 already enumerated, though not exhaus-
tively, the functions exercised by consuls, and it
was commonly accepted that the sending State
determined the competence of any particular
consul, whether career or honorary. Accordingly,
the statement in paragraph 1 was as true of career
as of honorary consuls. The second sentence of
paragraph 1 was open to the serious objection
that if the powers of an honorary consul were not
expressly delimited he might be assumed to have
wider competence than a particular career consul
whose powers were delimited.
68. He saw no reason for the requirement con-
tained in paragraph 2.

69. Mr. ZOUREK, Special Rapporteur, pointed
out that the practice of States in regard to hono-
rary consuls varied greatly and the position of
such persons was not wholly covered by other
articles in the draft. In some cases, honorary
consuls had really purely honorary functions.
There was some utility therefore in requiring the
sending State to inform the receiving State of the
functions of honorary consuls, though they might
be few in number.
70. He could not agree that the question of the
delimitation of powers was solely a matter for the

sending State, for those powers were exercised in
the receiving State and there was therefore a
two-sided relationship. There migh tbe administra-
tive reasons why the receiving State should know
what the powers were so that it could address
itself to the appropriate consulate in some parti-
cular matter. With the amendment suggested by
Mr. Francois such a requirement would not be
onerous, and in any case the provision could always
be modified after the observations of govern-
ments had been received. It was true that the
requirement could be regarded as a development
of international law; if it met with strong criticism
from governments it could be abandoned.

71. Mr. BARTOS considered that the requirement
in paragraph 2 was not customary and might
detract from the dignity of an honorary consul.
If a particular consul was not competent, for
example, to deal with applications for passports
or visas the applications were usually passed on
to the appropriate consulate : that was a purely
internal matter regulated by the sending State.
The receiving State could only intervene if an
honorary consul exceeded the functions attribut-
able to him under international law or violated
the municipal law.

72. The CHAIRMAN invited the Commission
to vote on Mr. Francois's suggestion that article 55
should be omitted.

The suggestion was adopted by 10 votes to 2,
with 5 abstentions.

73. The CHAIRMAN announced that the Com-
mission had now concluded its first reading of
the draft on consular intercourse and immunities.

The meeting rose at 6.30 p.m.
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Ad hoc diplomacy
(A/CN.4/129, A/CN.4/87, A/CN.4/L.88)

[Agenda item 5]

1. The CHAIRMAN invited the Commission to
begin its discussion of item 5 of the agenda and
asked Mr. Sandstrom, the Special Rapporteur on
the subject, to introduce his report (A/CN.4/129).

2. Mr. SANDSTROM, Special Rapporteur, said
that, in formulating rules on ad hoc diplomacy,
the Commission would obviously have to refer
constantly to the draft articles on diplomatic
intercourse and immunities prepared at its tenth
session1 (the "1958 draft"). Accordingly, the

1 Official Records of the General Assembly, Thirteenth
Session, Supplement No. 9 (A/3859, chapter III).


