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591st MEETING

Wednesday, 17 May 1961, at 10.15 a.m.

Chairman: Mr. Grigory I. TUNKIN

Consular intercourse and immunities
(A/4425; A/CN.4/136 and Add.1-10; A/CN.4/137)

[Agenda item 2]
{continued)

DRAFT ARTICLES (A/4425) {continued)

ARTICLE 14 (Provisional recognition)

1. The CHAIRMAN invited the Commission to dis-
cuss article 14 of the draft on consular intercourse and
immunities (A/4425).

2. Mr. ZOUREK, Special Rapporteur, drew attention
to the comments of the Government of the United States
(A/CN.4/136/Add.3), which made it clear that the
United States required specific recognition of all con-
sular officials. That was confirmed by the same Govern-
ment's comments on article 16. Nevertheless, the
wording of both observations gave grounds for the hope
that the position of the United States on that point did
not completely exclude that country's agreement with
the Commission's position, based on the principle that
only the head of consular post should be granted the
exequatur and that the sending State was free to appoint
other consular officials, in accordance with the rules
of the draft. That view seemed to be substantiated by the
last two sentences of the United States Government's
comments on article 16.

3. Accordingly, it did not seem that article 14 needed
any radical change, for it stated a rule frequently found
in consular conventions and had not been criticized
by governments.

4. Mr. BARTOS said that it would be in keeping with
the position adopted by the Commission in connexion
with earlier articles if article 14 were made applicable,
according to the practice of certain States, to consular
officials other than the head of post.
5. The CHAIRMAN, speaking as a member of the
Commission, observed that article 14 would have to be
brought into line with article 13. The Drafting Com-
mittee should be instructed to find some wording which
would cover cases where subordinate consular officials
were granted the exequatur.
6. Speaking as the Chairman, he suggested that
article 14 be referred to the Drafting Committee for
revision in the light of the observations made.

It was so agreed.

ARTICLE 15 (Obligation to notify the authorities
of the consular district)

7. Mr. ZOUREK, Special Rapporteur, referring to
his proposal in his third report (A/CN.4/137) and to

the comments of governments, said that the Yugoslav
Government (A/CN.4/136) had suggested that the text
of paragraph (2) of the commentary to article 15 should
be incorporated in the article itself. He had drafted a new
paragraph in compliance with that proposal, in the event
of the Commission being willing to complete the article
in that respect. The United States Government had
observed that publication in an official gazette was the
only form of notification in respect of which governments
could accept any obligation. The Netherlands Govern-
ment (A/CN.4/136/Add.4) had proposed that the word
" consul ", meaning the head of post, should be replaced
by " consular officials "; and the Belgian Government
(A/CN.4/136/Add.6) had proposed a clarification
which applied to the French text only.
8. The main question to be decided in connexion with
article 15 was whether the addition proposed by the
Yugoslav Government should be approved.
9. Mr. PAL said that he failed to appreciate the need
for paragraph (2), and further regarded the wording of
that paragraph as not entirely clear. Article 12
required the sending State to communicate the commis-
sion of appointment to the receiving State. Article 15
imposed on the receiving State the obligation to notify
the competent local authorities. For either purpose the
default, if any, would be that of the States. It was there-
fore difficult to see who would be the " higher autho-
rities " within the meaning of the suggested paragraph.

10. Sir Humphrey WALDOCK observed that the pro-
posed additional paragraph in fact weakened the posi-
tion of a head of post who had already obtained his
exequatur. It implied that the government of the
receiving State had to take some kind of action in order
to make the powers of the head of post effective, whereas
in article 13 the intention was clearly that, the exequatur
once granted, the head of post was authorized to assume
all his functions. Article 15 contained a useful pro-
vision, which would facilitate the exercise of consular
functions, but it was unnecessary to add any clause
implying that the commencement of the exercise of
those functions depended in any way on the fulfilment
of the obligation concerned.

11. Mr. SANDSTROM endorsed the views expressed
by Mr. Pal and Sir Humphrey Waldock.
12. Mr. FRANCOIS said that the proposed additional
paragraph was useful, since it related to cases where
the authorities of the receiving State had to enter into
contact with the consul on their own initiative. It was
obviously necessary for those authorities to know to
whom they should apply in such cases.

13. Mr. BARTOS observed that, in practice, difficulties
sometimes arose for consuls who had obtained the exe-
quatur and wished to get in touch with the local
authorities in cases where notification to those autho-
rities had been unjustifiably delayed. He did not wish to
advocate any particular form of notification with regard
to the appointment of subordinate consular officials;
nevertheless, a consul might be hampered in carrying
out his functions if the local authorities disclaimed all
knowledge of his appointment. It seemed important
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to state that the consul could himself present his consular
commission and his exequatur to the higher authorities
of his district.
14. Sir Humphrey WALDOCK said that he had no
substantive objections to the proposed addition, but,
read together with article 15 as it stood, it practically
suggested two stages of the commencement of consular
functions, the first being notification by the government
of the receiving State to the local authorities and the
second the consul's assumption of his functions. If such
a paragraph were to be added, the first sentence of para-
graph (2) of the commentary, which expressly stated that
the commencement of the consul's function did not
depend on the fulfilment of the obligation to notify the
local authorities should also be added.

15. Mr. YASSEEN expressed the view that the pro-
posed new paragraph had much practical value, because
administrative routine might result in unjustifiable delays
in notification. Busy local authorities might regard the
question as unimportant, but the consul's exercise of his
functions might be seriously hampered by such delays.
16. The CHAIRMAN, speaking as a member of the
Commission, said that he shared some of Sir Humphrey
Waldock's doubts concerning the advisability of including
the new paragraph. In any case, if it were decided to
include such an explanatory clause, paragraph (2) of the
commentary should be inserted in toto. Article 13 made
it perfectly clear that a consul entered upon his duties
as soon as he received the final authorization in the form
of the exequatur; there were, and should be, no other
express or implied conditions.
17. Article 15 merely stated the obligation of the
receiving State to take steps to facilitate the assumption
of consular functions. Indeed, the whole article was not
strictly indispensable. It was for the receiving State to
find ways and means of fulfilling the obligations clearly
imposed on it by the provisions of the draft. Although
the article might be regarded as redundant, it was not
without some practical use; but an explanation of the
consequences of failure to fulfil the obligation concerned
went beyond those practical requirements and might
weaken the text by laying it open to misinterpretation.

18. Mr. AMADO said that he shared Sir Humphrey
Waldock's view that the additional paragraph would
weaken the text. Moreover, so far from concerning him-
self with the minutiae to which paragraph (2) of the
commentary related, the Chairman had even raised the
question of the necessity of including article 15 in the
draft. The second sentence of the article as it stood
stated categorically that the government of the receiving
State should ensure that the necessary measures were
taken to enable the consul to carry out the duties of his
office; it was the exequatur that endowed the consul
with international status, and the receiving State must
be trusted to take full responsibility for the granting of
such an important document.

19. Mr. PADILLA NERVO said that he had serious
doubts concerning the value of the additional paragraph.
It was unquestionable that a consul could begin to dis-
charge his functions as soon as the exequatur was

granted to him. If, however, in dereliction of its duty,
the government of the receiving State failed to inform
the local authorities of the consul's recognition, then the
consul himself could inform those authorities of his
appointment and was fully entitled to exercise his func-
tions on a provisional basis. In practice, most consuls
entering upon their duties informed the local authorities
of their arrival and produced the documents authorizing
them to exercise their functions either provisionally or
finally. The additional paragraph might provide at least
a temporary excuse for the central government not to
fulfil its obligations. Besides, it would enable the consul
to do nothing more than present his exequatur to the
higher authorities of his district; and conceivably the
local authorities might plead the absence of notification
from the central government as a pretext for hampering
him in the exercise of his functions. He therefore agreed
with Sir Humphrey Waldock and Mr. Amado that the
addition would considerably reduce the flexibility of the
article.

20. Mr. AGO observed that the additional paragraph
might well have effects very different from those intended
by its proponents, whose object was merely to avoid
administrative delays. A consular official who was not
the head of post might not have an exequatur or commis-
sion, in which event the additional clause might prevent
him from exercising his functions even provisionally, for
it said that the " consul may . . . present his . . . commis-
sion and his exequatur . . .". Furthermore, the local
authorities were bound by the directives of the central
government; if the government failed to inform them,
and a consul presented his exequatur or commission, the
local authorities would be placed in an awkward posi-
tion.

21. Mr. MATINE-DAFTARY pointed out that
article 15 was not the only provision of the draft in
which the obligations of the receiving State were
involved. In all other cases, it was assumed that the
States concerned would fulfil their obligations, and there
seemed to be no reason to make an exception of that
article. In practice, when a consul arrived at his post,
he informed the local authorities that he had an exe-
quatur or consular commission. If the authorities had not
received notification from their government, they would
certainly request instructions, but it was doubtful
whether they could act solely on the basis of the exequa-
tur. It would be wiser not to complicate matters by going
into detail and not to provide for the contingency of the
receiving State's failing to fulfil obligations.

22. Mr. GROS remarked that the debate had shown
the logical need to retain article 15. While it was true
that the receiving State's obligation to ensure that the
necessary measures were taken to enable the consul to
carry out his functions existed from the moment of the
grant of the exequatur, that obligation should be repeated
in such a complete set of rules as the Commission was
drafting. Perhaps the difficulty could be eliminated by
changing the wording of the second sentence: the expres-
sion " to enable the consul to carry out the duties of his
office " implied that the consul would be prevented from
exercising all his functions by a delay in the notification
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to the local authorities, whereas in actual fact only part
of those functions would be affected.
23. Sir Humphrey WALDOCK reiterated his view that
the adverse effect of the additional paragraph proposed
by the Special Rapporteur would be largely removed if
it were expanded to include the first sentence of para-
graph (2) of the commentary to article 15.

24. Mr. BARTOS said that the difficulty lay in the
fact that there were two different systems of notification.
Under the first, the central government notified the local
authority of the appointment of a consul, and under the
second the consul himself presented his consular com-
mission or exequatur to the local authorities. At the
Special Rapporteur's proposal,1 the Commission had
chosen to base article 15 on the former system. It was all
the more important, therefore, to add the provisions of
paragraph (2) of the commentary. In any case, whether
or not the Commission decided to add that clause, it was
essential to retain article 15 in order to lay down the
obligation of the receiving State. The fundamental pro-
vision of the article was set forth in the first sentence,
and the second sentence and the possible addition were
consequential upon the basic rule that the receiving
State which granted the exequatur should notify the
competent authorities that the consul was authorized to
assume his functions.

25. The CHAIRMAN, speaking as a member of the
Commission, said that the proposal to include para-
graph (2) of the commentary in the article, with or
without the first sentence of that paragraph, proceeded
from the assumption that the obligation set forth in
article 15 would not be fulfilled by the receiving State.
He strongly doubted the need of such an assumption.
To state that the non-fulfilment of the obligation in ques-
tion would not prevent the consul from exercising his
functions implied the possibility of non-fulfilment, and
even hinted at the intentional non-fulfilment of the obli-
gation in order to prevent the exercise of consular func-
tions. Moreover, the deviation from the accepted struc-
ture of the draft that such an addition would entail was
unjustifiable. He would therefore prefer the article to be
left unchanged.

26. Mr. GROS said that if article 15 were redrafted,
it would be necessary to supplement article 13 by a sen-
tence specifying that, from the moment when the exe-
quatur was granted, the consul entered upon his duties.
In that manner, the consul's position would be safe-
guarded; whether the local authorities had been notified
by the government of the receiving State or not, he would
be able to carry out his duties.
27. If the article were to be retained, on the other
hand, a paragraph along the lines of commentary (2)
should be included, but the new paragraph should con-
tain both sentences of that commentary and not only
the second one.

1 For the text originally proposed by the Special Rapporteur,
see his first report (A/CN. 4/108), where the corresponding pro-
vision appears as article 10.

28. The CHAIRMAN explained that no proposal had
been made to delete article 15. The only proposal made
had been that of the Yugoslav Government to add to
the article a second paragraph along the lines of com-
mentary (2).

29. Mr. VERDROSS pointed out that, in accordance
with the Commission's practice, the commentary was
deemed to constitute an integral part of the draft. Those
members who objected to the contents of the proposed
new paragraph should logically also be opposed to com-
mentary (2).
30. He took the view that it was necessary to specify
what would happen if the government of the receiving
State failed to notify the competent authorities that the
consul had been authorized to enter upon his duties.
It would therefore be logical to insert the text of com-
mentary (2) in the article itself.

31. Mr. AGO said that he could not accept the argu-
ment of Mr. Gros. The first sentence of article 13 made
it clear that the head of a consular post was entitled to
enter upon his duties upon obtaining the exequatur.
Obviously, that right was not dependent upon the notifi-
cation to the authorities of the consular district specified
in article 15. It was quite normal to explain that fact
in a commentary and there was no need to include a
provision on the subject in the article itself.
32. Article 15 should therefore be retained as it stood,
subject only to the redrafting of the second sentence as
suggested by Mr. Gros.
33. Mr. PADILLA NERVO said that the problem
which needed attention was not that of the possible
failure on the part of the receiving State to carry out its
obligations under article 15, but rather that of deter-
mining a consul's position during the time which might
elapse between the grant of the exequatur and the receipt
by the authorities of the consular district of a notifica-
tion from the central government. Undoubtedly, the
consul was entitled to carry out his duties during that
intervening period. Many of those duties were of concern
only to his own nationals and were intended to produce
effects in the sending State only; there was therefore no
reason why the consul should not be allowed to carry
them out. Where the consul needed to deal with a local
authority, he could of course exhibit the exequatur to
attest his status. It could happen, however, that the local
authority might not consider him as consul until it had
been advised by the central government. In practice, it
had occurred that, subsequently to the grant of the
exequatur but prior to the notification to the local autho-
rities, the boundaries of the consular district had been
altered. The local authority might therefore be justified
in awaiting the notification in order to grant full recogni-
tion to the consul in his consular district.

34. If it were felt necessary to clarify the matter by
inserting an appropriate sentence in the article, the sen-
tence should be drafted more or less along the following
lines: " Pending such notification to the local autho-
rities, the consul may (or 'shall be entitled to') carry out
his duties."
35. Such an additional sentence did not seem to be
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regarded because it would merely repeat the provision
contained in the first sentence of article 13.

36. Mr. AMADO pointed out that article 15 was
addressed to States, not to consuls. Its purpose was to set
forth the duties of the receiving State, first to notify the
competent authorities of the consular district that the
consul had been authorized to enter upon his duties, and
secondly to ensure that the necessary measures were
taken to enable him to carry out those duties. When
that article became part of a multilateral convention,
each contracting party would undertake to carry out the
duties in question in its capacity as a receiving State. It
was unthinkable that a contracting party would fail to
carry out those duties.
37. He agreed with Mr. Ago that it was not advisable
to expand the provisions of the article by inserting a new
paragraph along the lines of commentary (2). In that
connexion, he could not agree with the approach of
Mr. Verdross to the commentaries; those commentaries
were not on the same footing as the articles themselves.

38. Mr. VERDROSS pointed out that some members
had opposed the substance of the idea contained in
commentary (2). Even if the commentary was not
recognized as an integral part of the text, it could not
be denied that it provided an accurate interpretation
of it. Those members should therefore be opposed to the
commentary.
39. Mr. YASSEEN supported the view put forward by
the previous speaker. The commentaries adopted by the
Commission were deemed to constitute, for the members
of the Commission, the true interpretation of the articles
to which they were appended.

40. The CHAIRMAN, speaking as a member of the
Commission, said that the adoption of a commentary
by the Commission did not mean that the members were
ready to include its contents in the text of the articles.
The commentaries constituted an interpretation, while
the articles set forth the rules of law. Besides, because
of the pressure of time, the commentaries could not
receive the same thorough consideration as the text
of the articles themselves. Hence, certain members who
otherwise approved of a commentary would not be
acting inconsistently in doubting the advisability of
incorporating its contents into the text of an article of
the draft.

41. Mr. ZOUREK, Special Rapporteur, said that, in
proposing the insertion as a second paragraph for
article 15 of a passage from the commentary, his only
concern had been the preparation of a text for the Com-
mission's consideration. Since, however, the majority of
the Commission did not appear to favour the proposed
additional paragraph and Mr. Bartos himself had not
pressed for its inclusion, he would withdraw the pro-
posal.
42. He proposed that article 15 as it stood, together
with the drafting suggestions made, should be referred
to the Drafting Committee.

43. The CHAIRMAN said that, if there were no objec-
tion, he would take it that the Commission agreed to

adopt article 15 and to refer to the Drafting Committee
the various drafting points which had been raised.

It was so agreed.

ARTICLE 16 (Acting head of post)

44. Mr. ZOUREK, Special Rapporteur, said that the
comments on article 16 dealt with three questions. First,
who could be appointed acting head of post? Second,
should the receiving State have the right to refuse to
accept a particular person as acting head of post? Third,
what was the legal status of the acting head of post?

45. On the first question, it had been maintained by
Indonesia (A/CN.4/137, ad article 16) that only con-
sular officials, and not all members of the consular staff,
should be eligible for appointment as acting head of
post. As explained in his third report (ibid.), he did not
concur with that suggestion and thought that the possi-
bility should be left open of selecting the acting head
from among the employees of the consulate as provided
for in article 9 of the Havana Convention of 1928 2

regarding consular agents. There was a considerable
difference between a diplomatic mission and a con-
sulate: consular functions were less important than
diplomatic functions and could therefore be performed
by an employee in case of necessity; in addition, many
of them were connected with day-to-day business, such
as the legalization of documents, which it was both
inconvenient and unnecessary to delay. Lastly, the staff
of a consulate was often small; not uncommonly, it
consisted only of one consul and one employee.

46. Also on the first question, it had been proposed
by the Netherlands Government that the words " shall
be temporarily assumed " should be amended to read
" may be temporarily assumed ". The reason for that
proposal was that the sending State might prefer to close
the consulate temporarily because of the lack of per-
sonnel.

47. On the second question, Finland (A/CN.4/136)
has suggested that the receiving State should be given
the right to refuse to accept as acting head of post a per-
son considered unacceptable and the Yugoslav Govern-
ment (ibid.) thought that the Commission should con-
sider whether, and in what cases, provisional recognition
would be required even for the acting head of post,
especially in cases where the acting head of a consular
post was called upon to serve in that capacity for a
long period. As he had said in his third report, he could
not agree with those suggestions; it would defeat the
whole purpose of the article to stipulate recognition for
an acting head of post. If the acting head were to be
placed in the same position as the titular head of a
consular post and be unable to discharge his duties in
the absence of recognition, there would be little purpose
in appointing him as an acting head. It was for that
reason that none of the bilateral consular conventions
which had come to his knowledge specified the need for

2 Laws and Regulations regarding Diplomatic and Consular
Privileges and Immunities, United Nations Legislative Series,
vol. VII (United Nations publication, Sales No. 58.V.3), p. 423.
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recognition in the case of an acting head of post. Of
course, the receiving State had, in respect of the acting
head of post, the same rights as in respect of any consular
officer. If his conduct constituted serious grounds for
complaint, that State could avail itself of its rights under
the various articles of the draft.
48. On the third question, the Belgian Government
(A/CN.4/136/Add.6), in addition to suggesting some
drafting changes in paragraph 1, had pointed out that,
under Belgian law, the acting head of post was not
entitled to the tax privileges mentioned in articles 45,
46 and 47 if he did not himself fulfil the conditions laid
down in those articles. The Belgian Government had
therefore expressed reservations regarding paragraph 2.
It was possible that there were other countries in the
same position as Belgium, but his view was that article 16,
paragraph 2, should nevertheless be retained because
it would serve to unify the practice of States in the
matter. The acting head of post had all the duties of
a titular head of post, including the social duties
connected with his office, and it would be unjust to
deny him the corresponding privileges.
49. To sum up, except for some drafting changes,
article 16 should be retained as it stood. The Drafting
Committee could take into account the language used
in article 19 of the Vienna Convention on Diplomatic
Relations (A/CONF.20/13) in addition to the drafting
amendments proposed by the Belgian and Netherlands
Governments.

50. Mr. VERDROSS said that the system proposed in
paragraph (3) of the commentary, whereby a consular
official or one of the employees of the consulate could
be designated acting head of post, was acceptable.
51. The second problem raised by article 16—whether
the receiving State's consent was necessary to the desig-
nation of an employee as acting head of post — was
more difficult. Unlike the Special Rapporteur, he con-
sidered that article 19, paragraph 2, of the Vienna Con-
vention should be followed because it was essential that
the person acting as head of post should enjoy the confi-
dence of the receiving State.
52. The third problem — whether an acting head of
post was entitled to privileges and immunities — should
be dealt with when the Commission came to discuss
chapter II of the draft articles.

53. The CHAIRMAN, speaking as a member of the
Commission, pointed out that article 19, paragraph 2,
in the Vienna Convention had drawn a distinction be-
tween a charge d'affaires ad interim and a member of
the administrative and technical staff of a diplomatic
mission designated to take charge of the current admin-
istrative affairs of the mission: in the latter case the
receiving State's consent was required. Hence there was
an essential difference between that article and article 16
of the present draft.
54. It would be wrong, in the case of the acting head
of a consular post, to prescribe a more stringent rule
than that laid down for the acting head of a diplomatic
mission in article 19, paragraph 1, of the Vienna Con-
vention, under which the consent of the receiving State

was not required. Of course, inasmuch as the receiving
State could declare any member of a diplomatic mis-
sion or of a consulate non grata, its consent might be said
to be an implied condition.

55. Mr. YASSEEN said that article 16 was an impor-
tant one since it was imperative to ensure that there were
no interruptions in the exercise of consular functions.
Therefore, on practical grounds, it was preferable not
to impose excessively strict conditions. Most consulates
had a small staff and the sending State should not be too
restricted in its choice for an acting head of post. In case
of need he could be chosen from among the employees
of the consulate, though not from among the ser-
vice staff. The functions of employees acting as heads
of post should be strictly limited to the conduct of the
consulate's administrative affairs as they could certainly
not perform consular functions in the proper sense of
the term. The distinction in article 19 of the Vienna Con-
vention should be maintained in the present article as
between consular officials and consular employees.

56. Mr. VERDROSS considered that article 19 of the
Vienna Convention provided a perfect analogy. He
agreed with the Chairman that the consent of the
receiving State was not necessary for the designation of
a consular official as acting head of post, but it did seem
necessary in the case of the designation of an employee
of the consulate because the exequatur of the head of
post covered only consular officials and not employees.

57. Mr. AGO said that he was in general agreement
with the Special Rapporteur that the conditions laid
down in the article should not be too stringent; the
system proposed was on the whole acceptable. His only
doubts had arisen as a result of the discussion
(590th meeting, paras. 60-80) in connexion with
article 13 on the question whether the express " recogni-
tion " of the receiving State was needed for consular
officials other than heads of post. If the Commission
decided that recognition had to be given to heads of
post only, then article 16 as it stood would be a logical
consequence of such a decision. The consent of the
receiving State for other categories of consular officials
would then result from the mere fact of having raised
no objection.

58. However, it was the practice in a number of
countries, and the practice was reflected in numerous
consular conventions, to require separate exequaturs for
officials who were not heads of post. He would like to
know whether such countries would accept a provi-
sion allowing a consular official to act as head of post,
even provisionally, without the explicit consent of the
receiving State. That issue was likely to come up in
connexion with other articles and must be considered.

59. As far as paragraph 1 of article 16 was concerned,
it would be desirable to follow paragraph 1 in article 19
of the Vienna Convention as faithfully as possible,
indicating who was responsible for making the notifica-
tion.

60. In the presumably rare cases where an employee
of the consulate was to be designated acting head, it
might be wiser to be a little more strict and follow the
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Vienna Convention in stipulating that in those instances
the consent of the receiving State had to be obtained.

61. Mr. ZOUREK, Special Rapporteur, said that the
Chairman had clearly expounded the difference between
the case envisaged in article 19, paragraph 2, of the
Vienna Convention and that dealt with in article 16 of
the draft. In view of the different nature of diplomatic
and consular activities, it did not seem that the distinction
drawn between a charge d'affaires ad interim and a
member of the administrative and technical staff of a
diplomatic mission designated to take charge of its
current administrative affairs was relevant to article 16.
The division of work as between heads of post and
consular staff had never been as rigid as that applied
in a diplomatic mission. Moreover, for practical reasons
it was undesirable to adopt in the draft the rule laid
down in article 19, paragraph 2 of the Vienna Conven-
tion, because of the interruption that might result in the
functioning of the consulate while the consent of the
receiving State was being obtained. A further delay might
occur if the consent were not granted and another person
had to be brought in from the sending State or from
elsewhere to act as head of post. After all, it was also
in the interests of the receiving State that no such inter-
ruption should occur.
62. For those reasons and in line with a number of
consular conventions, including the Havana Convention
of 1928, it should be open to the sending State to select
acting heads of post from among employees as well as
from consular officials. Of course, the Drafting Com-
mittee could be asked to devise suitable wording which
would make it clear that a member of the service staff
could not be designated acting head of post.

63. Mr. SANDSTROM associated himself with the
Special Rapporteur's views.
64. He asked whether the reference to " competent
authorities " in the plural in paragraph 1 of article 16
was appropriate.
65. Mr. BARTOS expressed strong disagreement with
the Special Rapporteur. In the classical theory of con-
sular relations there were two institutions corresponding
to a charge d'affaires ad interim and a member of the
administrative and technical staff of a diplomatic mis-
sion in charge of its current administrative affairs. They
were the acting head of post and the person known as
pro-consul. The first was given recognition by the receiv-
ing State either in the form of an exequatur or by virtue
of appearing on the consular list. The second was not
empowered to perform certain important functions and
did not enjoy consular privileges, not being of consular
rank. Under the internal law of a number of countries
certain notarial and other functions could only be per-
formed by officials of consular rank. An acting head of
post could be a subordinate official of the consulate or
an official sent from another consulate or a member of
a diplomatic mission. A pro-consul was a member of the
administrative or technical staff of a consulate and could
not be chosen from among the service staff. The distinc-
tion between those two categories had been made in a
number of bilateral conventions concluded by Yugoslavia
with other States.

66. He urged the Commission and the Special Rappor-
teur, who had made no mention of the institution of pro-
consuls in his draft, to give the matter careful considera-
tion, particularly in view of the new provision that had
been added in article 19 of the Vienna Convention
in its paragraph 2. Though in the course of his researches
he had found frequent mention of the institution of
pro-consuls, he had not come across any general rule
of international law governing their status.

67. Presumably the requirement contained in article 19,
paragraph 2 of the Vienna Convention had been inserted
on the grounds that the consent of the receiving State
had to be obtained before the persons there mentioned
could exercise functions different from those they nor-
mally performed. The Special Rapporteur, in defence
of his thesis, had argued that to require the consent of
the receiving State to the designation of an acting head
of post might involve delay and frustrate the perfor-
mance of consular functions. Surely, however, the answer
was that an official from the sending State's diplomatic
mission could be assigned to the consular post.

68. The Special Rapporteur had always sought
jealously to protect the interests of the sending State,
sometimes overlooking those of the receiving State.
Article 16 would have to be drafted with great care in
view of the danger of acting heads of post remaining in
that capacity on a more or less permanent basis. Legal
advisers with wide practical experience had informed
him that acting heads of post chosen from the adminis-
trative and technical staff of consulates had on a number
of occasions made exaggerated claims for consular pri-
vileges and caused other difficulties to a far greater
extent than acting heads chosen from consular officials.
In common law countries that could not happen, since
persons not holding an exequatur could not perform
consular functions.

The meeting rose at 1 p.m.
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ARTICLE 16 (Acting head of post) (continued)

1. The CHAIRMAN invited the Commission to con-
tinue its consideration of article 16 of the draft on
consular intercourse and immunities (A/4425).


