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be possible to go even further and say that the two rules
he had just mentioned were sufficient; once a State
was required to indicate the choice it had made, if it
did not do so the presumption was that the agreement
was valid.

79. The third rule was implied in the Special Rappor-
teur's attempt to specify certain criteria for deter-
mining the choice made. It would be for the Drafting
Committee to enumerate those criteria; the problem
of a residuary rule would then disappear. In his opinion,
the Commission should not even touch on the question;
the use of such an expression as " a treaty in simplified
form ", which was not to be found in constitutional
law anywhere and which, although perhaps useful
in some cases, introduced an element of confusion in
the present context, should be deliberately avoided.

80. He agreed that the Commission should choose
alternative B proposed by the Special Rapporteur,
but he was not sure that it should not also state other
rules.

81. Mr. EL-ERIAN said that in 1962, in stating his
position on ratification,7 he had urged that the Com-
mission should formulate a general residuary rule
requiring ratification unless it was dispensed with
explicitly or implicitly.

82. Some members now suggested that the Commission
should adopt a pragmatic approach and avoid taking
a position on issues of principle. In his opinion, the
present instance was not one in which issues of principle
should be avoided. Paragraph (4) of the commentary
on article 12 said that total silence on the subject of
ratification was exceptional, and that the number of
cases that remained to be covered by a general rule was
very small.8 It was accordingly clear that, if a general
residuary rule were formulated on the matter, it would
not, in practice, lead to the difficulties which some
members feared.

83. The United Kingdom Government had commented
that the complicated provisions of the article, as at
present worded, might give rise to difficulties which
did not at present exist (A/CN.4/175, section 1.20).
The issue was theiefore not one of solving any existing
difficulties in a pragmatic spirit, but rather one of prin-
ciple. That issue of principle should be approached
bearing in mind the role played by the institution of
ratification in the relationship between the executive
and the legislature in the treaty-making process. The
requirement of parliamentary approval for ratification
permitted parliament to control the acts of the executive
in treaty-making. The Commission's draft should
reflect constitutional developments with regard to
treaty-making.

84. A number of questions had been put to the Com-
mission by the Special Rapporteur. To the question
whether it should state the residuary rule that rati-
fication was required unless it was expressly or impliedly
dispensed with, he would reply in the affirmative.

85. To the question whether the classical rule had
now been so far eroded by the enormous growth of
treaties concluded by simplified procedures that it
should not be retained as the basic rule, he would reply
that treaties in simplified form should not be given
greater importance than they deserved. The expansion
of intercourse between States, especially in economic
and technical matters, had undoubtedly led to increasing
use of the less formal types of treaty. However, those
developments ought not to be allowed to affect the
position of ratification as an institution.

86. The rules to be adopted should allow some flexi-
bility. Certain treaties provided for provisional entry
into force on signature and final entry into force on
ratification. Even an exchange of letters or other informal
agreement employed for convenience was often made
subject to ratification, so that the conclusion of a treaty
in simplified form did not necessarily imply an intention
to dispense with ratification. For those reasons, he
supported the Special Rapporteur's conclusion that there
was no need to base the rules on a distinction between
formal and informal treaties.

87. Paragraph 2 of article 12 in its revised form speci-
fied some of the circumstances of the conclusion of
a treaty which could be taken into account in inter-
preting the intention of the parties with regard to rati-
fication. In his opinion, that paragraph complicated
the article unnecessarily; it dealt with a question of
interpretation, which should be left to the courts. The
task of the Commission was to draw up rules, not to
try to interpret the intention of the parties.

88. The article should be simplified, but not by drawing
a distinction between formal and informal treaties, as
some governments had suggested, or by reversing the
presumption stated in the article, as suggested by other
governments. The purpose of the simplification should be
to avoid drafting detailed provisions covering a complex
set of specific situations and exceptions to them, and to
state instead a general rule subject to certain exceptions.
89. He had listened with interest to the statements
by Mr. Tunkin and Mr. Ago, but would reserve his
position on their suggestions until he had seen them in
writing.

The meeting rose at 12.55 p.m.

7 Yearbook of the International Law Commission, 1962, Vol. I,
pp. 95-96, paras. 96-100.

8 Op. cit., Vol. II, p. 172.
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Law of Treaties
(A/CN.4/175 and Add.1-3, A/CN.4/177 and Add.l, A/CN.4/L.107)

(continued)

[Item 2 of the agenda]

ARTICLE 12 (Ratification) (continued)

1. The CHAIRMAN invited the Commission to
continue consideration of article 12.1

2. Mr. PAL said that during the discussion in 1962 the
principle stated in paragraph 1 had not been accepted
without controversy and the text, of the article as a
whole represented a compromise solution. The comments
of governments showed that they, like the Commission,
were divided over the principle; some supported it,
but others contested it. The Commission should therefore
proceed with caution, at least in its approach to the
principle of ratification. The requirement was certainly
one based on some principle, perhaps a principle of
necessary caution, for by its very nature the authority
to enter into treaty relations was a sort of delegated
authority demanding some precaution before the
relation became final. The eloquent figures given by
Mr. Lachs might only indicate a temporary swing not yet
indicative of any radical change of attitude. Indeed,
that had become possible even in a world still having
two radically different orders, perhaps because, without
the fundamental differences being in any way affected,
both were functioning under the pressure of centralized
planning. Yet so long as the types of order remained
radically different, the requirements of caution embodied
in the principle of ratification might not be superfluous.

3. Of the various proposals put forward, he preferred
the Special Rapporteur's alternative B, with Mr. Tun-
kin's suggested amendments, as the least harmful.

4. Mr. BRIGGS said that the most useful course for
the Commission would be to set out to provide guidance
to States on the practical problem of determining when
ratification was required and when it was not required
for the entry into force of a treaty under international
law. The Commission was not called upon to solve a
theoretical problem of principle which divided States
and which, because of the manner in which it had been
presented, might even be insoluble. It would therefore
be well advised to drop any statement to the effect that
treaties in principle required, or did not require, rati-
fication.

5. There was no need to deal with requirements of
constitutional law or to attempt to incorporate such
requirements in international law. The draft dealt with
ratification in international law, which was defined by
paragraph 1 (d) of article 1 as " the act . . . whereby
a State establishes on the international plane its consent
to be bound by a treaty ". Consequently, the right of any
State to require whatever internal or constitutional
safeguards its policy might dictate was duly preserved.

6. The Commission should take as a basis the premise
that States concluding a treaty had discretion to decide
whether entry into force should take place on the

1 See 783rd meeting, following para. 81, and 784th meeting,
para 2.

exchange or deposit of ratifications, or on signature.
On that basis, attention should be focused on the
expressed intention.

7. He therefore suggested that the article should con-
tain two initial paragraphs, incorporating respectively
the contents of paragraph 1 (a) of alternative A and para-
graph 1 (a) of alternative B. The first of those paragraphs,
based on alternative B, would read, roughly

" A treaty requires ratification where the treaty
provides that it shall be subject to ratification. "

There, he was merely suggesting that the words " ex-
pressly contemplates " in paragraph 1 (a) of alternative B
should be replaced by the word " provides". The
article should start with that provision bedause, as
pointed out in the United States Government's com-
ments (A/CN.4/175/section 1.21) it was desirable first
to state the cases requiring ratification, and then the
exceptions.

8. The exceptions would appear in a second paragraph,
containing the material from paragraph 1 (a) of alter-
native A, which would read, roughly

" A treaty does not require ratification where the
treaty itself provides that it shall come into force
upon signature or by a procedure other than rati-
fication. "

9. He had come across a few treaties which entered
into force upon signature, but which still piovided for
subsequent ratification in order to meet constitutional
requirements, but the term " ratification " was not then
being used in the sense in which the Commission's
draft defined it.
10. The Special Rapporteur had suggested, in para-
graph 3 of his observations (A/CN.4/177) that a prag-
matic approach might involve the risk of overlapping,
of contradiction or of leaving a certain number of cases
outside any rule. Personally, he believed that those
dangers could be minimized by the Drafting Committee.

11. In paragraph 5 of his observations, the Special
Rapporteur had drawn attention to the danger that, by
logical implication, a contrary residual rule might
follow from either alternative A or alternative B. If,
however, the Commission were to submit both alter-
natives as a compromise solution, instead of one or the
other exclusively, that logical dilemma would be avoided.

12. The main problem, however, was that of deter-
mining whether ratification was required when a treaty
was silent on the subject. A number of court decisions
and a considerable body of State practice could be
adduced in support of the requirement of ratification.
A strong contrary trend was, however, to be discerned
in contemporary practice—one which, in the United
States of America went back as far as 1790, and per-
mitted resort to agreements in simplified form as well
as to formal treaties, although the Constitution referred
only to the latter. In fact, the practice of the United
States comprised more " executive agreements ", which
had not been submitted to the Senate, than treaties which
had been submitted.

13. He agreed that the attempt to base the draft on
a distinction between formal and informal treaties should
be abandoned; apart from the difficulties of definition,
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there was the possible implication of a fundamental
legal distinction based on form, which could have mis-
leading consequences. Since international law treated
both formal and informal treaties as binding, and since
both types of treaty continued to play an important
role in contemporary practice, care should be taken not
to hamper the use of either type.

14. Where the draughtsmen of a treaty had not taken
care to cover the point, the answer to the question
whether the treaty required ratification should be sought
in evidence of intent, as pointed out by Mr. Tunkin.
Such evidence must be stronger than a mere logical
inference from a general principle. In that connexion,
full powers deserved special mention, as in para-
graphs 2 (b) and 3 (c) of the 1962 draft, and both those
provisions, duly redrafted, should be retained in the
final text of article 12. The Drafting Committee would
also find useful some of the provisions of paragraph
1 (b) of both alternatives A and B.

15. The Special Rapporteur's new paragraphs 2 and 3
seemed hardly necessary. An argument on the lines
of paragraph 2 had been put forward by Nicaragua in
1960 in the International Court of Justice, in the Case
concerning the Arbitral Award made by the King of
Spain on 23 December 1906;2 but the Court, in its
judgement, had declined to take into account prior
treaties concluded between the parties. As to paragraph 3,
the situations envisaged certainly occurred, but it was
not necessary to include detailed provisions on them,
since it was not proposed to prohibit the practice,
which was implicitly covered by paragraphs 2 (b) and
3 (c) of the 1962 draft.

16. The text proposed for article 12 by Mr. Ago should
be seriously considered. In 1962 he had himself suggested,
at the 645th and 646th meetings, articles on signature
and ratification3 which followed broadly the lines now
suggested by Mr. Ago.4

17. He rejected the idea of choosing between alternat-
ives A and B and urged that the essence of both altern-
atives be combined in a single article. The Commission
could, if it wished, adopt the approach by Mr. Ago, and
deal in two separate paragraphs, or separate articles,
with the consent of the State to be bound by ratification
and consent expressed by signature.

18. Mr. AM ADO said he was repelled by an un-
necessary invention like authentication, an arbitrary
stage which the Commission wished to introduce into
the treaty-making process, as much as he was attracted
by the institution of ratification.

19. In the days when a sovereign's envoys had had to
travel long distances to negotiate, the treaty had been
concluded subject to ratification, so that the sovereign
could examine the text before confirming it. In modern
times, with the multiplication of relations between States
and much faster means of communication, the institution
of ratification had lost much of its prestige. It still
existed, but it was only one of the processes by which

2 I.CJ. Reports 1960, p. 213.
3 Yearbook of the International Law Commission, 1962, Vol. I,

p. 99, para. 52, and p. 105, para. 30.
4 784th meeting, paras. 70-72.

treaties entered into force. Many States held that signa-
ture of a treaty could be equivalent to ratification.
It was for the State itself to say whether it wished to
submit a treaty for parliamentary approval and sub-
sequent ratification by the Head of State.

20. As there were a great many additional rules, and
as the form of the instrument was not decisive—some
treaties in simplified form were subject to ratification,
whereas not all formal treaties were—the Commission's
task was extremely difficult. He did not think it could
lay down a residual rule. Consequently, he favoured
the Special Rapporteur's alternative B, which reflected
the state of international law.

21. With regard to sub-paragraph (b) of alternative B,
he made the same reservation as Mr. Yasseen had made
at the previous meeting.5 At the previous session he had
objected to the Commission's tendency to attach
excessive importance to the preparatory work;6 that
work was a kind of battle in which States sometimes
tried not to disclose their true objectives, with the result
that, far from revealing the truth, it sometimes served
to obscure it.

22. When the Commission had studied the inter-
pretation of treaties, some members had been opposed
to dealing with that question in the draft. It had then
been a matter of stating principles of interpretation in
the context of the application of treaties; would it not
be far more dangerous to resort to interpretation even
before the treaty had come into force in order to deter-
mine whether it need be ratified or not?

23. He associated himself with the arguments put
forward by Mr. Tunkin, Mr. Lachs and Mr. de Luna,
adding that, in formulating rules, the Commission
should not forget that States were guided first and fore-
most by their own interests.

24. He accepted article 12 in principle, with alternative
B, and was sure that the Drafting Committee would
find a way of saying as much as possible in the fewest
possible words.

25. Mr. JIMENEZ de ARECHAGA said that although
the words " in principle " in paragraph 1 of article 12
might give the impression that it was intended to take a
position in a doctrinal controversy, that had not been
the Commission's purpose; its purpose had been to
state the residuary rule which should apply where the
intention of the parties with regard to ratification was
neither expressed nor implied. It would have been in
line with that original purpose to draft the residuary
rule, as suggested by Mr. Ago at the previous meeting,
in the form of a final paragraph stating the rule applicable
in the case of total silence of the parties. Unfortunately,
the text of Mr. Ago's proposal did not contain such a
final paragraph.

26. He fully endorsed the Special Rapporteur's view
that a residuary rule should be retained, it was necessary
to avoid the so-called " neutral" formulation, which
in practice would be merely evading the issue. The main
purpose of the whole draft was, precisely, to state the

5 784th meeting, para. 32.
6 Yearbook of the International Law Commission, 1964, Vol. I,

p. 286, para. 55.
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rules which should apply where the contracting parties
were silent on certain points. The Commission should not
change its approach or its method of codification merely
because it was confronted with a problem on which the
views of States were divided.
27. In 1962, after careful consideration, the Commission
had taken as a starting point the traditional and well-
established residuary rule that, unless a contrary in-
tention appeared from the text, or from the form or
circumstances of a treaty, ratification was necessary.
Having received the comments of governments, the
Commission was now engaged in what amounted to a
review of a decision which represented a carefully drafted
compromise.
28. In a substantial number of countries, including many
in Latin America, constitutional law required parlia-
mentary approval prior to the ratification of all, or nearly
all, treaties. He had accordingly had some misgivings
about the 1962 formula, because it did not go far enough
in establishing the need for ratification. However,
because of the inclusion of the residuary rule in para-
graph 1, he had accepted article 12, even though it meant
a considerable change in existing practice regarding
treaties in simplified form, particularly exchanges of
notes. That concession, which he and other members
who held the same view had made in 1962 with regard
to treaties in simplified form would, under alternative B,
be extended to all treaties, whatever their form. If that
alternative formula were adopted, the result would be
that States whose constitutions required parliamentary
approval prior to ratification would have to take care
to insert a specific clause in every treaty, or in the full
powers, to the effect that ratification was required : other-
wise they might be caught unawares and give consent
involuntarily. He therefore felt sure that alternative B
would prove unacceptable to a large number of States,
perhaps even to the majority of those which would be
invited to attend a plenipotentiary conference on the law
of treaties.
29. With regard to the suggestion that the classical
rule had been eroded by the enormous growth of treaties
concluded by simplified procedures, he contested the
relevance of the argument that those treaties numerically
outnumbered the more formal type of treaty. The truth
of the matter was simply that in recent years there had
been a tremendous growth in the number of agreements
of secondary importance or of an administrative char-
acter, agreements which far outnumbered the treaties
of political or economic importance which, in the
majority of cases, were those requiring ratification.
The classical rule was still firmly established, since it
reflected the constitutional provisions of a large number
of States Members of the United Nations.

30. A booklet entitled Laws and Practices Concerning
the Conclusion of Treaties published by the United
Nations in 19537 in connexion with the codification of
the law of treaties, showed that out of the 86 countries
on which information had been obtained, only 20 did
not require legislative approval prior to the ratification
of treaties. The other 66 States required that approval
in one form or another, 36 of them for all treaties

7 ST/LEG/SER.B/3.

and the other 30 for certain specified types of treaty.
In the latter type of constitution, however, the provisions
on the subject were so broad that only the national
constitutional organs could be expected to draw the line
between treaties which required parliamentary approval
and treaties which did not. Consequently, if the Com-
mission were to adopt alternative B, even States with
that type of constitution would have to include, in
every international instrument they signed, a specific
provision safeguarding the requirement of ratification;
otherwise the negotiator might later find that he had
irrevocably given consent in violation of his country's
constitution. Those States would thus be deprived of
the opportunity they now had, and duly exercised, of
determining at leisure and after signature whether a
given treaty fell within their constitutional provisions
requiring parliamentary approval.

31. Of the government comments (A/CN.4/175), only
four supported the contrary rule to that stated in
paragraph 1. Apart from the fact that sixteen of the
governments which had submitted comments favoured
the rule, an examination of the views expressed by the
Government of Denmark, showed that in its opinion
the circumstances evidencing an intention to require
ratification might include " the constitutional necessity
of ratification". The Government of Denmark had
thus taken an even more extreme position in support
of the constitutionalist approach.

32. The Swedish Government's plea for a bold reversal
of the rule in paragraph 1 seemed intended to make
States include express clauses to the effect that ratification
was required—a practice which was at present being
followed by Sweden. He did not think the Commission
should adopt a provision which would place a very
large number of States in the position of having to include
a provision of that kind in all their treaties. The whole
purpose of residuary rules, in the law of contract as
well as in the law of treaties, was that they should be
presumed to be the rules which the parties would have
inserted if they had foreseen the situation.

33. The United Kingdom Government's comments
were very cautious : it had merely suggested that " there
is much to be said for the contrary rule " . I t should be
remembered that, as was explained in the booklet to
which he had referred, the system of parliamentary
control over the conclusion of treaties, which existed
in many countries, did not exist in the United Kingdom;
and it did not seem fair that the views of one or two
States in a minority group of twenty should prevail
over those of the majority. A residuary rule which
would cause difficulties for the vast majority of States
should not be adopted.

34. Mr. LACHS said that it was not desirable to
impose on governments a duty to express their consent by
means of ratification; the Commission should confine
its attention to the question of evidence, where the
intentions of the parties were not clear. It would also
be wise not to get involved in constitutional issues,
partly because of the great variety of constitutional
provisions on the subject, and partly because no State
would be prepared to amend its constitution merely
in order to bring it into line with the draft articles.



68 Yearbook of the International Law Commission, Vol. I

35. Moreover, it was not only constitutional provisions
that were involved in the matter of ratification; there
had been treaties, such as the treaty of 1904 between
the United Kingdom and Japan, which had entered into
force on signature, but still provided for ratification.
He had come across a considerable number of treaties
which did not require ratification, but had nevertheless
been ratified by all the parties in order to emphasize their
importance. On the other hand, ratification was some-
times avoided because it might involve complex issues
of recognition.
36. Of the two alternatives put forward by the Special
Rapporteur, he favoured alternative B. He was also
attracted by the formulation proposed by Mr. Ago,
which placed the emphasis not so much on the instrument
as on the actual consent of the State to be bound by the
treaty. If the Commission confined the provisions of
article 12 to ratification, paragraph 1 of Mr. Ago's
proposal could be taken as a basis for the work of the
Drafting Committee, while paragraph 2 could be
incorporated in article 10.

37. Mr. Tunkin had drawn attention to the increasing
volume of State practice relating to approval as an
institution similar to ratification. It might therefore be
advisable to change the title of article 12 to " Ratification
and approval ". He had recently, however, seen a treaty
in which neither term had been used; the relevant
provision had referred to the formalities provided for
by internal law.

38. The CHAIRMAN, speaking as a member of the
Commission, said that in 1962 he had opposed article 12,
though for other reasons than some members of the
Commission.
39. In his opinion, the article should satisfy two funda-
mental requirements. The first requirement was to be
sure, in international relations, that the will of the State
had been expressed, and that the will expressed bound
the State. The second requirement related to the will
itself: everyone agreed on the principle that treaties
must be applied, but if they were to be applied, the will
expressed must truly be the will of the parties.

40. For both theoretical and practical reasons he
supported the institution of ratification and considered
that, with a view to the progressive development of
international law, the Commission should require the
will of the parties to be real, particularly in the case
of small or medium-sized States. There were many
examples in history of treaties concluded under pres-
sure from one of the parties. In such cases, the State
which sought to impose its will asked that the treaty
should enter into force without ratification, because it
did not wish to give the other party time to reflect or to
consult the nation; that was an abuse, even if the treaty
contained a clause dispensing with ratification and even
if the negotiators had authority to express the State's
consent. By abandoning the institution of ratification
or approval, the Commission would be preparing the
way for, and facilitating, the abuses of power it sought
to prevent in Part II of its draft.

41. It had been said that the procedure for the entry
into force of treaties should be simplified and accele-
rated. What mattered was not speed, however, but to

give States the assurance that their will would be res-
pected. And the fact that a treaty was in simplified
form was no reason for dispensing with ratification;
the form of a treaty was of no importance, it was the
substance that counted.
42. He was still opposed to article 12, both as drafted
in 1962 and in the proposed new version, whether with
alternative A or with alternative B.
43. Mr. TUNKIN said that some confusion had
arisen between the requirements of municipal law and
the requirements of international law; the term " treaty "
had also given rise to misunderstanding. In the con-
stitutional practice of the great majority of States, the
term " treaty" was not applied to every inter-State
agreement, but only to the more important instruments;
those important instruments required ratification. The
Commission's draft, however, used the term " treaty "
to cover all inter-State agreements; among those agree-
ments, " treaties " in the old and more restricted sense
only constituted a. minority. It was treaties in that older
sense which required, for example, the consent of the
United States Senate for their ratification; other instru-
ments, such as executive agreements, constituted the
bulk of the agreements entered into by the United
States. In the USSR ratification was obligatory for
certain treaties, but a great many agreements were
concluded either by the government or by individual
ministries and did not require ratification. For those
reasons, it was important to bear in mind during the
discussion that the term " treaty " as used in the draft
articles covered the whole range of inter-State agree-
ments.

44. Even if the constitutional requirements of a whole
group of States concerning ratification were similar,
that in itself was not evidence of the existence of an
analogous rule of international law, though it might be
evidence of established usage. Such usage might acquire
the character of a rule binding on other States by virtue
of its recognition as a rule of law.

45. An analysis of existing international practice
showed that in fact there was no rule of international
law which required States to ratify any treaty they
concluded, nor would there be any justification for
imposing such a requirement or for claiming that
treaties not subject to ratification deviated from the
general requirements of international law. For both
theoretical and practical reasons, such a rule would
be impossible to formulate, because the mode of ex-
pressing consent to be bound by a treaty came within
the province of internal law and, as Mr. Lachs had
pointed out, State practice in the matter differed widely.

46. The CHAIRMAN, speaking as a member of
the Commission, pointed out that Article 102 of the
Charter specifically referred to " every treaty and every
international agreement" and that article 1 of the
Regulations on the Registration and Publication of
Treaties and International Agreements8 showed that
they applied to " every treaty or international agreement,
whatever its form and descriptive name ". The Commis-
sion had also accepted that rule in article 1 (a) of its draft.

8 Yearbook of the International Law Commission, 1962, Vol. II,
p. 194.
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47. Furthermore, the Commission was not only trying
to ascertain the rules that existed in practice, it was also
working for the progressive development of international
law. It was true that the rule requiring ratification was
not universally accepted : the great powers were generally
opposed to it, whereas small States were in favour of it.
His own opinion was that, in order to safeguard the will
of States, the Commission should formulate the rati-
fication rule.

48. Mr. TUNKIN said he was unable to agree with
the Chairman, because he subscribed to the majority
view that the Commission's draft articles should be
designed to cover all types of international agreement
between States, not only treaties in the narrow sense.

49. Nor could he accept the Chairman's argument
that in practice there was a difference between the
position of great and small powers. As to the weight of
existing practice, he had always been of the opinion
that practice as such did not constitute a rule of law.
Practice should be examined in the light of the funda-
mental principles of contemporary international law,
and that had led him to the conclusion that there could
be no rule that required treaties to be subject to rati-
fication.

50. Mr. AMADO observed that the word " approval ",
to which Mr. Tunkin had made a passing reference at
the previous meeting, had been given much more
emphasis by Mr. Lachs and by Mr. Jimdnez de ArSchaga.
In the South American republics, " approval" was the
act by which parliament approved a treaty, after which
the President of the republic ratified it. Approval was
therefore synonymous with acceptance by the State.
It would be very regrettable if the term were used in
the Commission's discussions without having been
defined.

51. Mr. Jimenez de Arechaga maintained that a treaty
could not become binding until it had been ratified,
even if neither the treaty itself nor the full powers of
the negotiators specified that ratification was required.
That was certainly the case in the South American
republics; very many treaties had come into force
between Brazil and the United Kingdom, which had
only been signed by the United Kingdom but had been
ratified by Brazil. But, as Mr. de Luna had rightly
pointed out, there were also many treaties which were
signed subject to ratification and then never ratified.
That had happened to numerous draft treaties for a
pan-American organization.

52. Mr. VERDROSS explained that under the Austrian
constitution the President concluded international trea-
ties, but could delegate that power to the Council of
Ministers, or to a minister, for all treaties which did
not require the consent of parliament. Ratification was
required only in the case of treaties concluded by the
President of the republic himself, for which the con-
stitution required parliamentary approval; treaties
concluded by a minister or by the Council of Ministers
were not ratified.

53. In his opinion, everything depended on the com-
petence of the minister or the full powers of the
subordinate organ which concluded the treaty: if it

was competent to conclude a treaty, it could do so in
any form whatsoever.
54. With regard to the pressures which might be
exerted on small countries, he pointed out that the
question of coercion was covered by articles 35 and 36.

55. Like Mr. Tunkin, he thought it could not be said
that in principle all treaties required notification. There
should be no restrictions as to form. All that mattered
was the reality of the consent of all the States concluding
the treaty.
56. Mr. JIMENEZ de ARECHAGA said he wished
to dispel some misunderstandings to which his remarks
seemed to have given rise. Mr. Tunkin had argued that
internal constitutional provisions only related to treaties
in the strict sense, whereas the draft articles were intended
to cover all international agreements, which need not
necessarily be subject to ratification. However, a number
of constitutional instruments, including those of Uruguay
and certain other Latin American countries, did in fact
refer to treaties in the broad sense, and in any event the
argument was not decisive because the draft articles also
applied to treaties stricto sensu, many of which, parti-
cularly those of major political importance, would
require ratification.

57. He had never contended that constitutional law
was a source of international law, but had only wished
to remind the Commission of the existence of certain
internal constitutional rules which, in the majority of
States, called for parliamentary approval before the State
could give its consent to be bound by a treaty. Those
States accordingly needed to make their final consent
conditional on ratification, which provided the only
opportunity of asking for parliamentary approval before
becoming bound. His purpose in drawing attention to that
point had been to emphasize that if the Commission were
to propose a " residuary " rule—an expression criti-
cized by Mr. Amado, but one that had gained currency—
the requirements of the majority of States would have
to be taken into account. Nor would he plead guilty to
having confused the process of parliamentary approval
with that of ratification.
58. The Chairman's observations provided an addi-
tional and pertinent argument: the danger of pressure
being brought to bear on negotiators in order to prevent
them from inserting a proviso calling for ratification.
The provisions concerning ratification inserted in the
1928 Havana Convention on Treaties9 were intended
precisely as a safeguard against pressures of that nature.

59. Mr. Amado had rightly deplored the fact that a
number of agreements concluded between Latin
American States had not been ratified, but that situation
would not be remedied by simply eliminating provisions
concerning ratification.

60. Mr. de LUNA said that if the Commission tried
to reform the conduct of States it would be found to
fail. Statistical arguments should not influence its
decision; the States of Latin America did not all follow
the same practice, and a rule stated by the Commission
should not impair even a single treaty. The eminent
professors of Latin America who had dealt with the

Hudson, International Legislation, Vol. IV, p. 2378.



70 Yearbook of the International Law Commission, Vol. I

subject were not just showing their book-learning : they
had all been ambassadors or foreign ministers. From
his own experience of seventeen years, he knew that
unratified treaties were a necessity of international
life; more often than not, it would be impossible to wait
even one week for a treaty to enter into force.

61. In the rare cases in which a State considered that
ratification was required, not in theory but in practice,
by its constitution, it was at liberty to stipulate that
requirement in the treaty; nobody would prevent it
from doing so, and if it did not, it would not be through
forgetfulness but because it had reasons for acting in
that way.
62. If it was intended to establish that presumption,
which was in keeping with practice and with the neces-
sities of international life, it might be asked why the
traditional formula should not be retained; or, as
Mr. Jimenez de Arechaga had suggested, the Com-
mission could start from the opposite presumption;
then, when States considered it advisable, they could
stipulate that the treaty did not require express rati-
fication.
63. The fact that the executive power had evolved
the practice of " executive agreements " was not attri-
butable to evil intentions, but to necessity, and each
country had done so in its own way. At one time
" approval" rather than ratification must have been
necessary in the United States. The signification of a
term was a matter of convention and, in law, depended
only on whether it was or was not generally used in
practice and in legal science.

64. Many States which were confronted with that
necessity and did not ratify treaties would, if the Com-
mission stated a presumption in favour of ratification,
be strongly opposed to declaring expressly by that they
did not require it and were satisfied with the procedure
established by international practice whereby, in the
absence of any provision on the subject, a treaty entered
into force without having to be ratified.

65. The fact was that one school of thought feared
that certain constitutional rules might be violated.
Forgetting that international law and internal law were
quite distinct from each other, States wanted inter-
national law to safeguard the observance of their own
constitutions, which was both impossible and unnecessary.

66. In the practice of parliamentary control, there
were many means of controlling the actions of the
executive in foreign affairs; but the fact was that there
was no institution of parliamentary control in internal
public law. That was clear from the example of the
Japanese Empire before 1945 or of the United Kingdom,
where the executive occasionally submitted the text
of a treaty to Parliament if the latter had to enact rules
for its implementation. In other countries, for instance
those where the executive power was collective, there
were no constitutional institutions of internal law for
parliamentary approval of the ratification of treaties.

67. He shared Mr. Bartos's concern regarding the
danger of the presumption. It might happen that a
great Power exerted pressure, by force or by corruption,
on the executive of a small country. But then the problem
would be one of consent, not of ratification. No matter

what formula the Commission adopted, it would be
unable to prevent the use of pressure.

68. Consequently, he was still convinced that the best
solution was the Special Rapporteur's alternative B
divided into two articles as Mr. Ago had suggested,
from which everything that was not direct evidence
should be omitted.
69. He wished to draw attention again to a formula
which was used by many States to meet the imperative
necessity of entering into an immediate obligation despite
the constitutional requirements of parliamentary control
and which he personally had preferred because he
considered it more honest: signature with provisional
entry into force and subsequent ratification. If it was
not ratified, the treaty ceased to be in force. Un-
fortunately, it was not possible to add that formula to
Mr. Ago's proposal.
70. Mr. YASSEEN said he had not changed his
views since 1962; the discussions during the present
session had not convinced him. What the Commission
needed was not an extreme solution making ratification
an international obligation of jus cogens, but a formula
which would make it a kind of residuary rule—though
the expression was not very orthodox—for cases
in which the treaty was silent.
71. He supported the presumption in favour of rati-
fication, an institution that still had its uses, for it added
something to the solemnity which should surround
treaty-making and provided an assurance that a State
had given its consent. It was an additional formality
which sometimes proved that consent had, or had not,
been given. In the history of diplomacy there were
many instances in which a government, misusing its
prerogatives, had concluded a treaty and sought to
impose it on a parliament chosen by a pseudo-demo-
cratic process. Since ratification was a very formal cere-
mony requiring action by parliament, the nation was
made aware of the event and had sometimes been known
to oppose ratification.

72. There was no question of making ratification
obligatory, but where the treaty was silent it should be
presumed that ratification was required. There was no
danger in using that formula, for in other treaties
provision could be made for the converse situation by
an express provision or by an expression of the will of
the parties that ratification was not required.

73. Some members of the Commission were opposed
to recognizing that ratification was the rule. There was,
however, a general constitutional practice requiring
ratification, especially for certain important treaties.
In many constitutions the word " treaty " was used in
the broad sense; for instance, neither the former con-
stitution of Iraq nor the new provisional constitution
regarded an international agreement as anything other
than a treaty; they used the word " treaty " in the broad
sense and prescribed ratification.

74. In the case of less important treaties, States should
not be obliged to ratify, but it should be stated that, if
they did not wish ratification to be required they must
say so clearly in the treaty, which would then come into
force on signature. He was therefore in favour of the
Special Rapporteur's alternative A.



785th meeting — 17 May 1965 71

75. Mr. Ago's proposal had many structural advan-
tages, since it established a link between ratification
and consent, which from the historical point of view
was at the root of ratification. He could not accept that
proposal, however, for it contained no rule for cases
in which the treaty was silent and did not dispose
of the difficulty; it was the Commission's duty to produce
a draft which would, as far as possible, forestall any
difficulties connected with the entry into force of treaties
that might arise in future.

76. Mr. AGO said that only a few points remained to
be cleared up before the article was sent to the Drafting
Committee. There was still some confusion owing to
the vague way in which certain terms were used in inter-
national law.
77. The word " ratification ", which denoted an act
performed under internal law, had different acceptations
in certain constitutions and in the language of consti-
tutional law. In the true sense it was, in internal law,
an act by the executive expressing the final consent of
the State to be bound by a treaty. It was wrong to speak
of " parliamentary ratification " because parliament did
no more than authorize the head of the executive to
ratify. The Commission would therefore be well advised
to ignore that aspect of the matter. What concerned the
Commission was whether an act of ratification in the
true sense of the term was required to express a State's
consent.

78. International law laid down no rule on ratification
and left the State full freedom to choose how its consent
should be expressed. The Commission was not called
upon to tell States which method they should prefer;
it merely had to establish the method by which States
expressed their consent to be bound.

79. He was opposed to any formula stating that rati-
fication was required. The question was when did inter-
national law require States to resort to an act of rati-
fication in order to establish the reality of their consent.
On the one hand, ratification by all the parties could be
necessary where they had agreed that it should take
place, either because the treaty said so or because the
circumstances showed that they had so agreed. On the
other hand, if nothing had been laid down, each party
would do as it wished; ratification would be necessary
for a party if its constitution so provided and if it had
given notice of that fact.

80. Several members of the Commission were anxious
to establish a rule for cases in which the treaty and the
parties were silent. He doubted whether it should be
inferred from mere silence that ratification was necessary.
That might make it too easy for a State to evade under-
takings given in a treaty which the parties had intended
not to require ratification, though they had not mani-
fested that intention. It was hardly likely that a minister
or an ambassador, knowing that ratification was neces-
sary for a treaty to enter into force in his country,
would not say so before signing it. That was why he
had not included such a rule in his proposal.

81. As to the case referred to by Mr. Lachs and
Mr. de Luna, in which a treaty came into force provi-
sionally on signature and was subsequently ratified, his
view was that it should be dealt with in connexion with

signature rather than with ratification; it would be
necessary to mention that a treaty could come into
force provisionally on signature, but still be subject
to ratification.
82. Mr. ROSENNE said that the misgivings he had
expressed at the beginning of the discussion on article 12
had proved justified; he still thought that the Com-
mission's work on the law of treaties as a whole would be
seriously prejudiced if it accepted the argument that it
should take a definite position on certain theoretical
aspects, instead of continuing to seek a practical com-
promise solution that would be acceptable.

83. There was force in some of the arguments put
forward by Mr. Jimenez de Are*chaga, but statistics
could be misleading. The problem must be viewed in
the context of the draft as a whole, which already
contained a number of provisions that would go far
towards preventing the kind of abuses mentioned
by the Chairman.

84. He himself was very much of the same mind as
Mr. Ago regarding the position when the treaty was
silent. If specific provisions were to be inserted in the
draft to cover such cases, it would be necessary to eluci-
date the reasons for the treaty being silent and the
reasons might vary widely. He doubted whether, at
the present stage in the development of international
law and State organization, the Commission ought to
concern itself with the hypothesis of careless drafting,
while for cases in which the reasons were political,
there was little likelihood that a satisfactory formula
could be devised.
85. Certain general considerations relating to the
theoretical concept of a treaty mentioned by Mr. Tunkin
should certainly be borne in mind by the Drafting
Committee.
86. With regard to the text of the article itself, he had
already expressed a preference for the Special Rap-
porteur's alternative B, and since then, Mr. Ago had
put forward his own proposal, which was not very
different and the structure of which was acceptable.
87. While not wishing to prolong the discussion, he
would suggest that the Drafting Committee consider
borrowing the phrase " in accordance with their respec-
tive constitutional processes", used in Articles 43,
108 and 110 of the Charter. As Mr. Verdross had
pointed out at the 646th meeting, 10 in the matter of
the ratification of treaties, international law referred to
the provisions of constitutional law actually applied
by States, not to those merely existing on paper. The
wording of both the Special Rapporteur's and Mr. Ago's
text was somewhat heavy and the opening phrase might
be amended to read " Ratification or approval, in ac-
cordance with the constitutional processes of the parties,
shall be required . . . " ; the cases in which it was required
would then be stated.

88. The words " Ratification or approval" were
intended to take account of the observations made about
the two processes being on the same footing and of the
comment by the Danish Government to the effect that

10 Yearbook of the International Law Commission, 1962, Vol. I,
p. 107, paras. 56-57.
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the parties' internal requirements as to ratification might
differ.
89. The formula he was proposing, although occa-
sionally criticized in scientific writings, had been used
by the General Assembly in resolution 1991 (XVIII)
concerning amendments to the Charter and in resolutions
91 q), 363 (IV), 805 (VIII) and 806 (VIII) concerning
applications of non-Member States to become parties
to the Statute of the International Court of Justice.
90. Mr. TSURUOKA said he supported Mr. Ago's
proposal, and hoped that the Commission would adopt
it as the basis for the Drafting Committee's work.
The formula was neutral and prejudged nothing. It was
true that it made no reference to a presumption, but in
his view that was a merit, not a defect; for every year
dozens of countries concluded treaties and silence was
very rarely a cause of dispute. If there was a dispute,
the fault lay with the parties, of which there were
generally only two, since the rare examples that could
be found related to bilateral, not to multilateral, treaties.
The two parties would be sure to agree on a settlement
so he could not see what purpose would be served by
stating a presumption.
91. Moreover, he thought it would be dangerous for
the Commission to adopt either of the conflicting
positions, for it might meet with complete lack of under-
standing at the international conference convened to
adopt the text. If the conference were to adopt a rule
of that kind, since the question was governed by con-
stitutional rules in most countries, it would be difficult
for the participating States to accept it; either they would
not become parties to the treaty or they would enter
reservations, and the Commission's work would be
nullified.
92. The CHAIRMAN, speaking as a member of the
Commission, said it was the Commission's duty to
establish how the will of States to bind themselves was
to be expressed. The Commission could accept signature,
but it must be the signature of those authorized to sign :
that was where international law referred back to
internal law, as in the United Nations Charter itself.
93. As to the terms " approval" and " ratification ",
the meaning attached to them in internal law should be
ignored. In international law, ratification was the instru-
ment by which the competent authorities of a State
confirmed that the State was bound. " Approval"
meant that the competent organ had given its approval,
which was not parliamentary approval. He remembered
concluding sixteen conventions with Austria, which
the Austrian Foreign Minister had not signed until
they had been approved by the Austrian Council of
Ministers.
94. The important point was to establish how States
should expiess their will. If the members of the Com-
mission thought it should be by signature, and believed
that possible under the conditions of modern inter-
national life, he would agree. But since signature alone
was not enough in all cases, what should be required?
Ratification and approval, in the sense in which the
terms were used in United Nations practice, were only
guarantees that an organ expressed the will which bound
the State. If the other hypothesis were adopted, it was

to be feared that the plenipotentiaries might take it
upon themselves to express the will of the State and
circumvent the control established by its constitution
by saying or implying that ratification was not necessary.
Hence the danger that the nation might be deprived
of that opportunity of expressing its will which it was
the duty of the Commission to safeguard. In his view,
it would be a historic error to adopt that formula;
it might perhaps correspond to the practice, but it was
a practice which should be reformed.
95. Speaking as Chairman, he said it appeared that
the majority of the Commission wished the Drafting
Committee to base its work on the Special Rapporteur's
alternative B and Mr. Ago's proposal.
96. Sir Humphrey WALDOCK, Special Rapporteur,
said that the course suggested by the Chairman would
place him in some difficulty. Before the Commission
had been enlarged, he had often taken part in the ex-
change of views on individual articles, but since then he
had deliberately refrained from doing so, in the belief
that it would save time if he were to sum up and offer
his own observations at the close of the discussion.
He thought he should be given an opportunity of doing
that before article 12, which was an important one,
was referred to the Drafting Committee.
97. Mr. BRIGGS said he fully supported the Special
Rapporteur. He could not altogether endorse the Chair-
man's summing up, as he considered that all the
alternatives discussed by the Commission should be
referred to the Drafting Committee for review, together
with the Special Rapporteur's comments.

The meeting rose at 6 p. m.
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Filling of a Casual Vacancy in the Commission
(A/CN.4/178 and Add.l)

[Item 1 of the agenda]

1. The CHAIRMAN announced that at a private
meeting the previous day, the Commission had held an
election, in conformity with its Statute, to fill the vacancy
caused by the resignation of Mr. Kanga. After consid-
ering the biographical data provided, the Commission
had elected Mr. Bedjaoui, Minister of Justice of the


