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82. Mr. CADIEUX said the Commission should realize
that it was in effect asking the Drafting Committee and
the Special Rapporteur to exert themselves to find some
way out of the impasse. He thought, like Mr. Tsuruoka,
that since the Commission was divided as it was, the vote
should not be interpreted as establishing any particular
position. In his opinion, the Drafting Committee and the
Special Rapporteur should consider all the possibilities
open to the Commission, without assuming that a new
text was asked for or that the Committee was expected to
guide the deliberations of the Commission in a certain
direction.

83. The CHAIRMAN said he noted that a new text had
been neither asked for nor refused, and further, that the
Commission would be prepared to ask the Special
Rapporteur, with the assistance of the Drafting Com-
mittee, to try to submit a proposal for subsequent
discussion, without prejudging the lines that proposal
should take. He suggested that the Commission decide to
adopt that procedure.

It was so decided.

The meeting rose at 1.5 p.m.

796th MEETING

Friday, 4 June 1965, at 10 a.m.

Chairman: Mr. Milan BARTOS

Present: Mr. Ago, Mr. Amado, Mr. Briggs, Mr.
Cadieux, Mr. Castren, Mr. El-Erian, Mr. Elias, Mr.
Lachs, Mr. Pal, Mr. Paredes, Mr. Rosenne, Mr. Ruda,
Mr. Tsuruoka, Mr. Tunkin, Mr. Verdross, Sir Humphrey
Waldock, Mr. Yasseen.

Law of Treaties
(A/CN.4/175 and Add. 1-3, A/CN.4/177 and Add.l, A/CN.4/L.107)

(continued)

[Item 2 of the agenda]

ARTICLE 8 (Participation in a treaty) (continued)1

1. The CHAIRMAN said that for the time being the
discussion on article 8 should be regarded as closed, as it
had been agreed that the whole matter should be referred
to the Drafting Committee and that the Special Rappor-
teur should be asked to prepare a redraft in the light of the
discussion and of the voting that had taken place at the
previous meeting. However, as there had not been time
then, he would give the floor to Mr. Paredes for an expla-
nation of his vote.

2. Mr. PAREDES explained that he had been one of
those who had thought that one or more articles should
be drafted on the subject-matter of article 8. However
difficult it might be to formulate the basic points in a

1 See 791st meeting, preceding para. 61, and para. 63.

codification, no effort should be spared for that purpose.
Fortunately, the Commission had some members,
including the Special Rapporteur, capable of doing
excellent work and they would surely succeed in working
out a suitable provision. In a code, the essential problems
should not be disregarded. A concise code might possibly
be of some use, but in the long run it would become
evident that it did not fulfil its task, which was to throw
light, in particular, on the difficult points to be solved.

3. Although he had been greatly impressed by some of
the suggestions made at the preceding meeting, none of
them could possibly cover all the questions comprised
under article 8.

4. There had been much discussion about the need to
safeguard, in treaties, certain fundamental rights of
States, notably the right to equality, which enabled any
State to take part in the discussion of problems created
by treaties, and contractual freedom, which gave coun-
tries the right to decide with whom they wished to
negotiate. It had become evident that those two positions
were in many respects diametrically opposed, owing to the
existence, recognized by most specialists in international
law, of two broad groups of treaties : law-making treaties
(traites-Iois)andcontr&ct-makingtTe&ties(traites-contrats).

5. The law-making treaty collected and summarized the
customary practice or fundamental principles of interna-
tional co-existence: hence it was binding on all and
should therefore be open to all. It might emanate from a
small group of States which had decided to clear up a
point or to settle a question of international public order
by an instrument that would bind not only the signatories
but the entire world, for it only defined an idea of inter-
national morality that was universally recognized. The
only contractual aspect of those treaties was their drafting
and the determination of their scope, matters settled by
the authors. As the Chairman had said, if those treaties,
which were recognized and accepted by the majority but
were drawn up by a small group of States, were to bind
the whole world, then all States should be allowed to take
part in discussing them. A rule of conduct having the
force of jus cogens could not be laid down unless all States
had an opportunity to express their opinion concerning
the scope or extent of the proposed rule.

6. Consequently, in that respect he fully approved
article 8, paragraph 1, according to which any State could
take part in discussing the scope or extent of a rule
implementing a principle of international law.

7. The situation was not the same with respect to
contract-making treaties, which concerned special inter-
ests, however many international persons concluded
them and were going to carry them out. Where special
interests of States were concerned, one group of States
could obviously decide with whom it wished to negotiate.
At the 794th meeting he had referred to the treaties
concerning questions of fisheries. A majority of the
countries of the world could meet to conclude instru-
ments of that kind, but they could also say that they did
not wish to negotiate with some particular country. In
that case, States obviously had a right to decide which
persons could take part in the discussion and to whom
the treaty should apply. Firstly, the treaty would not bind
those who had not subscribed to it; secondly, in the light
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of their interests States might consider that they should
not enter into such treaties with particular countries.
Consequently, he did not think that, in that case, all
States should be invited to discuss such treaties; only
those should be invited whose right to do so was recog-
nized by the contracting parties.

8. He thought, therefore, that no single formula could
cover both groups of treaties : the formula selected would
always be partial or inadequate, for completely different
questions were involved. For that reason, he thought that
it would be better if the contents of article 8, paragraph 1,
were split into two parts, one dealing with law-making
treaties, the other with contract-making treaties.

SECTION III—Reservations

9. The CHAIRMAN invited debate on section III of the
draft articles on the law of treaties, containing the articles
on reservations.

10. Sir Humphrey WALDOCK, Special Rapporteur,
said that in his fourth report (A/CN.4/177/Add.l) he had
analysed the written comments of governments and the
comments made by delegations in the Sixth Committee
on the five articles concerning reservations adopted by the
Commission at its fourteenth session. In the light of those
comments he had prepared a reformulation of the articles
involving a rearrangement of the material rather than
modifications of substance, apart from certain minor
changes on one or two points. Most governments seemed
to support the general approach adopted by the Commis-
sion to an exceedingly difficult problem, and as Special
Rapporteur he had therefore assumed that, broadly, the
decisions it had taken at its fourteenth session would
stand.

11. The information furnished by the Secretariat, in com-
pliance with General Assembly resolution 1452 B (XIV),
in its report on " Depositary Practice in relation to
Reservations"2 also seemed to confirm that the
Commission was working on the right lines. One inte-
resting point that had emerged from that report was that
depositaries seemed consistent in treating instruments or
signatures to which reservations were attached as
documents tendered for deposit but not definitively
deposited until some consultation had taken place with
the other interested States.

12. The scheme of the five articles finally approved at
the fourteenth session had with justice been criticized as
being too complex and in some places repetitive, but no
apology was needed for that as the lengthy discussions
had helped members to sort out their own views and
identify the fundamental issues. His object in rearranging
the material had been to simplify the exposition of the
rules.

13. Perhaps in discussing the whole subject of reser-
vations the Commission might usefully consider first
articles 18, 19 and 20 as they could be taken together,
leaving until later articles 21 and 22 for which, apart from
minor changes, the provisions he proposed were substan-
tially similar to the previous texts.

Document A/5687.

14. Without prejudice to either substance or drafting, he
thought that the Commission's task might be facilitated
if it decided whether to take as the basis for discussion his
new proposals for articles 18,19 and 20 or the 1962 texts.

15. The CHAIRMAN called upon the members of the
Commission to express their views on the Special
Rapporteur's preliminary question.

16. Mr. TUNKIN said it was regrettable that the
Commission should spend time on preliminary questions.
It should follow its usual practice of not restricting the
scope of the discussion on any article to any particular
text but allow members to range freely over the whole
subject.
17. Sir Humphrey WALDOCK, Special Rapporteur,
said that the purpose of his suggestion had only been to
facilitate discussion. He had too long an experience as
Special Rapporteur on the law of treaties to expect much
of his new text to survive, but he thought it might save
time if the Commission could focus its attention prima-
rily on the new scheme he was proposing for articles 18,
19 and 20 and on the principal issues at stake.

18. Mr. TUNKIN said that there was no real dis-
agreement between him and the Special Rapporteur; he
had been merely anxious that the Commission should not
depart from its usual method.
19. Mr. CASTREN said that he was inclined to think,
like the Special Rapporteur, that the Commission should
first answer the preliminary question what text should
form the basis of discussion. Having studied the latest
report, the members could surely express a preference for
the one or the other text and comment on it.

20. Mr. BRIGGS said that he was in general agreement
with Mr. Tunkin that there was no need for the Commis-
sion to decide on a preliminary question, but he thought
that members should address their remarks in the main to
the Special Rapporteur's new scheme, though naturally
they could always draw comparisons with, and comment
on, the original texts.
21. Mr. TUNKIN said it would be wrong to assume that
the comments of some twenty governments were
representative. Nearly a hundred States had not yet
expressed any opinion; even when States did make
comments, they usually confined them to the articles to
which they objected and passed over in silence those to
which they took no exception. It would therefore be
premature for the Commission to take as the basis for its
discussion the Special Rapporteur's new scheme which
had been devised in the light of the few observations
which had been submitted.

22. Mr. ROSENNE said that in the interests of system-
atic discussion the Commission should restrict itself to
the issues of principle as stated in the titles of the articles
themselves. The question which of the two texts should be
taken as the basis for the final text of the articles was
essentially a drafting question.

23. The CHAIRMAN said that in his view the
Commission had no right to impose limits on its members
with respect to any particular question; members could
proceed from elements to principles or could begin by
establishing principles before proceeding to facts.
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24. Mr. VERDROSS expressed support for Mr.
Tunkin's suggestion. The Commission had adopted the
1962 text after long discussions; should that text be
amended in the light of the comments made by a few
Governments ?

25. Mr. TSURtJOKA said that in his view the
Commission had full liberty to discuss the draft articles
while taking account of the Special Rapporteur's remarks.

26. Mr. ELIAS, supported by Mr. AMADO and
Mr. LACHS, urged the Commission not to waste time on
a point about which there was no real division of opinion.
In keeping with its usual practice, it should take up
forthwith article 18 together with the Special Rappor-
teur's new proposal and the comments by governments.

27. Mr. CASTREN said that, as the Special Rapporteur
had pointed out, the articles drafted by the Commission
in 1962 on the important and complex topic of reser-
vations had in general been the subject of favourable
comment by the governments which had expressed an
opinion. The great majority of those governments
accepted the system proposed and the principles on which
it was based; however, they had put forward comments
on details of both form and substance.

28. In order to take account of several suggestions by
governments, the Special Rapporteur had proposed a
revised version of the draft articles, especially draft
articles 18 to 20, which he had reformulated; he had also
deleted some provisions and had redrafted others in a
more concise form. In his (Mr. Castren's) opinion, the
result was a great improvement over the 1962 text, and on
the basis of that new version the Commission should be
able, without much difficulty, to work out a text that
would be acceptable both from the theoretical and from
the practical points of view.

29. He was satisfied with the new title," Reservations to
multilateral treaties", which the Special Rapporteur
proposed for the section on reservations.8 The section
might be transferred so as to follow immediately upon the
section dealing with the entry into force and registration
of treaties, although there were admittedly reasons which
argued for the retention of the existing order.

30. In general, he accepted the Special Rapporteur's
redraft, but reserved the right to submit comments on the
various articles.
31. Mr. ROSENNE and Mr. CADIEUX endorsed
Mr. Castren's observation.

32. The CHAIRMAN invited the Commission to
discuss articles 18 to 20, which read :

ARTICLES 18 (Formulation of reservations), 19 (Accept-
ance of and objection to reservations) and 20
(The effect of reservations)

Article 18
Formulation of reservations

1. A State may, when signing, ratifying, acceding to,
accepting or approving a treaty, formulate a reservation
unless:

See document A/CN.4/177/Add.l.

(a) The making of reservations is prohibited by the
terms of the treaty or by the established rules of an inter-
national organization; or

(b) The treaty expressly prohibits the making of res-
ervations to specified provisions of the treaty and the
reservation in question relates to one of the said provisions;
or

(c) The treaty expressly authorizes the making of a
specified category of reservations, in which case the
formulation of reservations falling outside the authorized
category is by implication excluded; or

(d) In the case where the treaty is silent concerning
the making of reservations, the reservation is incompatible
with the object and purpose of the treaty.

2. (a) Reservations, which must be in writing, may be
formulated:
(i) Upon the occasion of the adoption of the text of the

treaty, either on the face of the treaty itself or in the
final act of the conference at which the treaty was
adopted, or in some other instrument drawn up in
connexion with the adoption of the treaty;

(ii) Upon signing the treaty at a subsequent date; or
(iii) Upon the occasion of the exchange or deposit of

instruments of ratification, accession, acceptance or
approval, either in the instrument itself or in uproces-
verbal or other instrument accompanying it.

(Jb) A reservation formulated upon the occasion of the
adoption of the text of a treaty or upon signing a treaty
subject to ratification, acceptance or approval shall only
be effective if the reserving State, when carrying out the
act establishing its own consent to be bound by the treaty,
confirms formally its intention to maintain its reservation.

3. A reservation formulated subsequently to the adop-
tion of the text of the treaty must be communicated:

(a) In the case of a treaty for which there is no depositary,
to every other State party to the treaty or to which it is
open to become a party to the treaty; and

(b) In other cases, to the depositary which shall transmit
the text of the reservation to every such State.

Article 19
Acceptance of and objection to reservations

1. Acceptance of a reservation not provided for by the
treaty itself may be express or implied.

2. A reservation may be accepted expressly :
(a) In any appropriate formal manner on the occasion of

the adoption or signature of a treaty, or of the exchange
or deposit of instruments of ratification, accession, accept-
ance or approval; or

(b) By a formal notification of the acceptance of the
reservation addressed to the depositary of the treaty or,
if there is no depositary, to the reserving State and every
other State entitled to become a party to the treaty.

3. A reservation shall be regarded as having been accept-
ed by a State if it shall have raised no objection to the
reservation during a period of twelve months after it
received formal notice of the reservation.

4. An objection by a State which has not yet estab-
lished its own consent to be bound by the treaty shall
have no effect if after the expiry of two years from the
date when it gave formal notice of its objection it has still
not established its consent to be bound by the treaty.
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5. An objection to a reservation shall be formulated in
writing and shall be notified :

(a) In the case of a treaty for which there is no depositary,
to the reserving State and to every other State party to the
treaty or to which it is open to become a party; and

(b) In other cases, to the depositary.

Article 20
The effect of reservations

(a) A reservation expressly or impliedly permitted by
the terms of the treaty does not require any further
acceptance.

(b) Where the treaty is silent in regard to the making
of reservations, the provisions of paragraphs 2 to 4 below
shall apply.

2. Except in cases falling under paragraphs 3 and
4 below and unless the treaty otherwise provides:

(a) Acceptance of a reservation by any State to which it
is open to become a party to the treaty constitutes the
reserving State a party to the treaty in relation to such
State, as soon as the treaty is in force;

(b) An objection to a reservation by a State which
considers it to be incompatible with the object and purpose
of the treaty precludes the entry into force of the treaty
as between the objecting and the reserving State, unless
a contrary intention shall have been expressed by the
objecting State.

3. Except in a case falling under paragraph 4 below,
the effect of a reservation to a treaty, which has been
concluded between a small group of States, shall be con-
ditional upon its acceptance by all the States concerned
unless:

(a) The treaty otherwise provides; or
(b) The States are members of an international organiza-

tion which applies a different rule to treaties concluded
under its auspices.

4. Where the treaty is the constituent instrument of an
international organization and objection has been taken
to a reservation, the effect of the reservation shall be
determined by decision of the competent organ of the
organization in question, unless the treaty otherwise
provides.

33. The Special Rapporteur's reformulation of the
articles read :

Article 18
Treaties permitting or prohibiting reservations

1. A reservation permitted by the terms of the treaty
is effective without further acceptance by the interested
States, unless the treaty otherwise provides.

2. Unless expressly agreed to by all the interested
States, a reservation is inadmissible when :

(a) The making of the reservation is prohibited by the
treaty or by the established rules of an international
organization;

(b) The treaty expressly authorizes the making of speci-
fied reservations which do not include the reservation in
question.

Article 19
Treaties silent concerning reservations

1. Where a treaty is silent on the question of reserva-
tions, reservations may be proposed provided that they
are compatible with the object and purpose of the treaty.

In any such case the acceptance or rejection of the reserva-
tion shall be determined by the rules in the following
paragraphs.

2. When it appears from the nature of a treaty, the
fewness of its parties or the circumstances of its con-
clusion that the application of its provisions between
all the parties is to be considered an essential condition
of the treaty, the reservation shall be effective only on
its acceptance by all the parties.

3. Subject to article 3 (bis), when a treaty is a constituent
instrument of an international organization, acceptance of
a reservation shall be determined by the competent organ
of the international organization.

4. In other cases, unless the State concerned otherwise
specifies:

(a) Acceptance of a reservation by any party constitutes
the reserving State a party to the treaty in relation to
such party;

(b) Objection to a reservation by any party precludes
the entry into force of the treaty as between the objecting
and the reserving State.

5. In cases falling under paragraph 4 a reserving State
is to be considered a party to the treaty if and when one
other State which has established its consent to be bound
by the treaty shall have accepted the reservation.

Article 20
Procedure regarding reservations

1. A reservation must be in writing. If put forward
subsequently to the adoption of the text of the treaty, it
must be notified to the depositary or, where there is no
depositary, to the other interested States.

2. A reservation put forward upon the occasion of
the adoption of the text or upon signing a treaty subject
to ratification, acceptance or approval, shall be effective
only if the reserving State formally confirms the reservation
when ratifying, accepting or approving the treaty.

3. Acceptance of a reservation, if express, takes place :
(a) In any appropriate formal manner on the occasion

of the adoption of the text or signature of the treaty or
of the exchange or deposit of an instrument of ratification,
accession, acceptance or approval;

(b) By notification to the depositary or, if there is no
depositary, to the reserving State and to the other
interested States.

4. In cases falling under article 19, paragraph 4, a
reservation shall be considered to have been accepted by
any State:

(a) Which, having had notice of it for not less than
twelve months, proceeds to establish its consent to be
bound by the treaty without objecting to the reservation;
or

(b) Which raises no objection to the reservation during
a period of twelve months after it established its consent
to be bound by the treaty.

5. An objection to a reservation must be in writing.
If put forward subsequently to the adoption of the text
of the treaty, it must be notified to the depositary or,
where there is no depositary, to the reserving State and
to the other interested States.

6. An objection to a reservation has effect only when
the objecting State shall have established its consent to be
bound by the treaty.
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34. Mr. BRIGGS said that he was opposed to the
flexible system of reservations, representing a modified
form of the inter-American system, embodied in draft
articles 18 to 20. He therefore reserved his right to speak
later on those articles, but wished at that stage to raise a
number of points, partly of drafting but partly also of
principle. For convenience, he would make his comments
on the basis of the Special Rapporteur's proposed redraft.

35. In article 18, paragraph 1, he was not satisfied with
the use of the word " permitted ". It would be more
correct to say " authorized ", a term which was also
closer to the French " autorise ". In fact, it would be more
accurate to say " A reservation expressly authorized by
the terms of the treaty . . . ". In the same paragraph, it
was inappropriate to say that the reservation " is effec-
tive "; the expression " requires no acceptance " would
be more correct.
36. In paragraph 2 of the same article, the opening
sentence referred to all the " interested States ". The
reference should rather be to " parties ", for a reservation
could not in any case operate until the treaty was in force,
by which time the interested States would be the parties
to the treaty.
37. Paragraph 1 of article 19 as redrafted by the Special
Rapporteur was ambiguous in referring to the case where
a treaty " is silent on the question of reservations ".
Clearly, the treaty would not be silent if it prohibited all
reservations, or if it authorized any reservation. However,
a treaty could specifically authorize some reservations,
thereby implicitly prohibiting others; or else, a treaty
could expressly prohibit certain reservations, thereby
implicitly authorizing others.
38. With regard to the same paragraph, he asked the
Special Rapporteur to clarify the meaning of the opening
words of the second sentence " In any such case ". If
those words were taken, in the light of the first sentence
of the paragraph, to refer to the case of reservations
" compatible with the object and purpose of the treaty ",
it would seem to follow that paragraphs 2, 3, 4 and 5
(which were governed by the second sentence of para-
graph 1) would not apply in cases where the proposed
reservation was incompatible with the object and purpose
of the treaty. What, then, would be the rule to be applied
where objection was made to a reservation on grounds
other than its alleged incompatibility with the object and
purpose of the treaty ?
39. Subject to those remarks, and to his general attitude
regarding the system of articles 18 to 20, he found
paragraphs 2 and 3 of article 19 generally acceptable. He
had some difficulty, however, with regard to the opening
words of paragraph 4 " In other cases . . . ". It should be
made clear that the intention was to refer to cases other
than those specified in paragraphs 2 and 3. The words in
question could not mean " in cases other than those
covered by paragraph 1 ", for paragraph 1 dealt with the
case of a treaty that was silent on the question of reser-
vations. In the same sentence, the expression " State
concerned " referred to a State which accepted the reser-
vation or objected thereto. The question therefore arose
whether there might not be other States concerned.
40. In paragraph 4 (a), it was not accurate to suggest, as
the language of that paragraph did, that the acceptance of

a reservation had the effect of making the reserving State
" a party to the treaty ". All that the acceptance of the
reservation did, under the proposed system, was to permit
that State to become a party to the treaty.
41. A similar problem arose with regard to the language
used in paragraph 4 (b); an objection to a reservation did
not preclude " the entry into force " of the treaty: it
precluded the application of the provisions of the treaty
as between the objecting State and the reserving State.
Under the provisions of article 19, both States were par-
ties to the treaty, once it had entered into force and its
provisions were binding on them, but the provisions
thereof were not applicable inter se in the circumstances
of paragraph 4 (b).
42. Paragraph 5 of article 19 also spoke of a reserving
State as being " considered a party to the treaty".
Acceptance of a reservation by a State which had only
" established its consent to be bound by the treaty " but
which was not yet a party itself, could not make the
reserving State a party. In fact, a State could only become
a party to the treaty by ratification or other processes
provided for and upon the entry into force of the treaty.
43. In the case of article 20, he would confine his
remarks for the time being to its paragraph 6. The lan-
guage of that paragraph should be brought into line with
that of paragraph 4 (b) of article 19. The objection to a
reservation became effective only when the objecting State
actually became a party to the treaty.
44. Sir Humphrey WALDOCK, Special Rapporteur,
explained that the drafting of all the draft articles would
have to be reviewed carefully; he fully realized the inade-
quacy of the term " party " in the cases referred to by
Mr. Briggs. It would probably be necessary either to refer
to a State which had " expressed its consent to be bound "
by the treaty or to include a proviso with regard to the
entry into force of the treaty. However, that question of
drafting did not affect the substance of the draft articles.
45. In commenting on paragraphs 2, 3, 4 and 5 of
article 19, Mr. Briggs had raised the question whether a
State could object to a reservation on grounds not neces-
sarily related to the compatibility of the reservation with
the object and purpose of the treaty; the objection might
be made, for example, on political grounds. In reply, he
wished to state that the intention was to make an
objection possible on any grounds.
46. The CHAIRMAN said that several members wished
to defer their comments on the draft articles under
discussion until the next meeting, so as to have time for
reflection. It might be that some of them were hesitant to
express their views until they had been able to see whether
there was any development in the thinking of other
members.
47. Mr. AMADO said that the hesitancy of the
Commission's members was readily understandable. The
Commission had studied the problem of reservations
thoroughly in 1962.4 Some members, including the
Chairman and himself, had acknowledged that their
thinking on the subject had developed. He himself had

4 See Yearbook of the International Law Commission, 1962,
Vol. I, 651st-654th, 656th, 663rd, 664th, 667th, 668th and 672nd
meetings.
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initially been inclined to follow the traditional doctrine
that unanimity was necessary for the acceptance of
reservations.

48. To enable the discussion to advance, it was neces-
sary that a general trend should take shape in the
Commission and that certain details should become
clearer. It was also necessary to see whether certain points
of view were still held or not. Some problems which the
Commission thought had been solved, such as the
problem of the reservations to the Pan-American
Conventions, were open to discussion again.

49. In considering the redraft proposed by the Special
Rapporteur, he had been struck by several points. For
example, the new draft article 18 opened with a reference
to the effects of reservations, whereas the draft articles on
reservations adopted in 1962 had started from a different
point.

50. With regard to drafting, he considered a number of
expressions in the Special Rapporteur's new text to be
unsatisfactory, in particular, the word " fewness" in
draft article 19, paragraph 2.

51. The CHAIRMAN, speaking as a member of the
Commission, said that if his thinking on reservations had
evolved, it had done so between 1950 and 1962, and in
any case not in the matter of doctrine. During that period
the Advisory Opinion of the International Court of
Justice on the question of Reservations to the Convention
on the Prevention and Punishment of the Crime of
Genocide* had been published, an opinion which the
General Assembly had taken into account in its resolution
598 (VI). He had revised his practical position in order to
take account of the development of international law and
because he had observed that his opinion was no longer
compatible with the new positive rules of international
law which had emerged from the jurisprudence of the
Court and from the General Assembly resolution.

52. Mr. RUDA said that since he had not participated
in the discussion on the articles on reservations at the
1962 session, he wished to state briefly his doctrinal
position. The problem of reservations raised the question
of how to reconcile two basic contemporary trends. The
first trend was the expansion of international relations
and the growth of international organizations, which
involved an increasing use of multilateral treaties to
regulate those relations. The second major trend was that
of upholding the sovereignty of States; hence the need to
preserve the integrity of treaties, pending the emergence
of a world legislative organ.

53. Under the impact of those two trends, old theories
which had previously seemed to be firmly established were
crumbling. In particular, the theory that the unanimous
consent of the parties was necessary for the validity of a
reservation to a multilateral treaty could in no way be
considered as existing law. On the contrary, there was
every indication of a need to adopt a flexible and realistic
procedure for reservations, on the premise that it was
better that a State should become bound only by part of a
multilateral treaty rather than that it should lose all
interest in the treaty.

54. Accordingly, he favoured the very flexible formula
which had been put forward by the Special Rapporteur in
his first report8 and which had been inspired by the system
adopted in 1959 by the Inter-American Council of Jurists
at its fourth meeting. Such a system was well suited to an
international community which comprised a very large
and varied membership and satisfied the need to promote
international relations. In that connexion, the idea of
tacit consent to a reservation by passage of time was
already generally accepted; the view was also taken that
an objection to a reservation lapsed if the objecting State
did not become a party to the treaty.
55. The requirement that a reservation must be " com-
patible with the object and purpose of the treaty " had no
legal foundation. It was taken from a passage in the 1951
Advisory Opinion of the International Court of Justice
on reservations to the Genocide Convention, but the
Court itself had expressly stated that its opinion was
limited strictly to the particular Convention.7

56. Moreover, a formula of that type could not be
adopted under existing conditions; so long as there was
no international judicial organ possessing compulsory
jurisdiction, it was desirable to adhere to the flexible
system which had produced such excellent results in
inter-American relations.
57. He would be prepared to accept the exception set
forth in paragraph 2 of article 19 of the Special Rappor-
teur's redraft, relating to treaties with a small number of
parties, subject to the exception mentioned in article 20,
paragraph 3 (b).
58. He reserved his right to comment on the provisions
of particular articles.

The meeting rose at 12.40 p.m.

6 See Yearbook of the International Law Commission, 1962,
Vol. II, pp. 60-68.

7 I.C.J. Reports 1951, p. 20.
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Tuesday, 8 June 1965, at 3 p.m.

Chairman: Mr. Milan BARTOS

Present: Mr. Ago, Mr. Amado, Mr. Bedjaoui, Mr.
Briggs, Mr. Cadieux, Mr. Castr6n, Mr. El-Erian,
Mr. Elias, Mr. Pal, Mr. Paredes, Mr. Pessou, Mr.
Rosenne, Mr. Ruda, Mr. Tsuruoka, Mr. Tunkin,
Mr. Verdross, Sir Humphrey Waldock, Mr. Yasseen.

6 I.C.J. Reports 1951, p. 15.

Welcome to Mr. Bedjaoui

1. The CHAIRMAN, on behalf of the Commission,
extended a welcome to Mr. Bedjaoui, the newly-elected
member of the Commission.
2. Mr. BEDJAOUI, thanking the Chairman, said that
by electing him the Commission had honoured, not


