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109. Mr. AMADO said that, to his mind, the phrase “ a
reservation established as effective > meant primarily that
the reservation had not been declared void. He was by no
means sure that the phrase  established as effective > was
correct.

The meeting rose at 12.55 p.m.

814th MEETING
Tuesday, 29 June 1965, at 3.30 p.m.

Chairman : Mr. Milan BARTOS

Present : Mr. Ago, Mr. Briggs, Mr. Castrén, Mr. Elias,
Mr. Lachs, Mr. Pessou, Mr. Reuter, Mr. Rosenne, Mr.
Ruda, Mr. Tsuruoka, Mr. Tunkin, Sir Humphrey
Waldock, Mr. Yasseen.

Law of Treaties
(A/CN.4/175 and Add.1-4, A/CN.4/177 and Add.1 and 2,
A/CN.4/L.107)
(continued)

[Item 2 of the agenda]

DRAFT ARTICLES PROPOSED BY THE DRAFTING COMMITTEE
( continued)

ARTICLE 21 (Legal effects of reservations) (continued)!

1. The CHAIRMAN invited the Commission to con-
tinue its consideration of article 21 as proposed by the
Drafting Committee.

2. Mr. ROSENNE, replying to a remark by Mr. Ago
at the previous meeting, said that there was some contro-
versy as to what happened when a reservation was
accepted or withdrawn. There was a danger in carrying
too far the idea that a separate treaty was thus concluded.
Acceptance, rejection and withdrawal of reservations
were very frequently effected without bringing into play
the full domestic treaty-making process, and it might
therefore be better to refer in paragraph 1 to modification
of the application of the provisions of a treaty, rather
than simply to modification of those provisions. The
impact of acceptance, rejection or withdrawal of reser-
vations on domestic processes was a sensitive matter, and
the Commission should hesitate before adopting a text
which might have the effect of extending it to an area
where that sensitivity had not hitherto been particularly
noticeable.

3. Mr. TSURUOKA said that the Drafting Committee’s
attention should be drawn to the use of the word “ modi-
fies ”* in paragraph 1 (a) and (b). In his opinion, the word
“ restricts ” or “‘ limits > might be more acceptable as a
description of the effect of a reservation on the provisions

1 For text of article 21 as proposed by the Drafting Committee,
see 813th meeting, para. 94.

of the treaty, since that effect would bound to be some-
what impaired whenever a reservation was made.

4. He could accept the idea contained in paragraph 3,
and even the wording proposed by the Drafting
Committee, but would ask the Special Rapporteur to
prepare a detailed commentary on the effect of objection
to a reservation. The question at issue was the position of
States which objected to a reservation and yet consented
to maintain treaty relations with the reserving State; that
should be made quite clear in the commentary.

5. Mr. YASSEEN said he had considerable doubts
about the Drafting Committee’s text of paragraph 3. The
original text had been acceptable to him because it had
reflected the difference between the effects of objection
and those of acceptance; when different—or, as in the
case under discussion, diametrically opposed—terms
were used, objection and acceptance, it was logical to
expect that different effects were intended. In the text
before the Commission, however, objection to a reser-
vation and acceptance thereof seemed to produce the
same effect, and objection was therefore made tanta-
mount to acceptance. Stress should be laid on the
principle of objection itself and on the specific effect of
expressing such objection.

6. Mr. AGO suggested that Mr. Rosenne’s and Mr.
Tsuruoka’s wishes might be met by replacing the word
“ modifies , in paragraphs (@) and (b), by the word
** limits . That suggestion might be submitted to the
Drafting Committee,

7. Paragraph 3 was indispensable if the Commission
intended to retain the last phrase of the Drafting
Committee’s text for article 19, paragraph 4 (b),® which
read: “(b) An objection by another contracting State to a
reservation precludes the entry into force of the treaty as
between the objecting and reserving States unless a
contrary intention is expressed by the objecting State .
He could agree with Mr. Yasseen that the objection
referred to in paragraph 3 might not be regarded as a
genuine objection, but he would submit that the para-
graph could not be deleted if the passage which he had
cited was retained, for the legal effect of the intention
expressed by the objecting State should be set out in
article 21, in order to forestall ambiguous situations.

8. Mr. TUNKIN said that the Commission would be
going too far if it decided to eliminate both the provisions
to which Mr. Ago had referred. In modern practice, States
sometimes objected to reservations, but declared that they
maintained treaty relations with the reserving State.
Paragraph 3 should therefore be retained, even though it
was debatable whether the objection was a genuine
objection, or a purely political declaration having no
legal effect; whatever opinion was held on the matter,
however, the situation frequently arose and should be
mentioned in the draft convention.

9. With regard to paragraph 1, he considered it of no
great importance ‘whether the wording used was
* modifies the provisions of the treaty ** or *“ modifies the
application of the provisions of the treaty *’; he tended to
prefer the Drafting Committee’s wording, because in

2 Jbid., para. 30.
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actual fact a reservation modified a part of the treaty in
the relations between the States concerned.

10. Mr. YASSEEN said that the essential point was to
make it clear that the institution which the Commission
was formulating in paragraph 3 was acceptance in the
form of an objection.

11. Mr. AGO said he wished to dispel any possible
misunderstanding. He was in favour of retaining para-
graph 3, and had merely pointed out that it could not be
deleted if article 19, paragraph 4 (), was to be retained.
In actual cases where a State objecting to a reservation
nevertheless declared that it was establishing treaty
relations with the reserving State, such objection was
usually followed by consultations between the States
concerned, and those consultations normally resulted in
either the withdrawal of the objection or the withdrawal
of the reservation.

12. Mr. BRIGGS said that article 13 of the Harvard
Research Draft of 1935 referred to a reservation as limit-
ing the effect of the treaty in so far as it might apply in
the relations of the reserving State with other States. That
provision was satisfactory, and the Drafting Committee’s
text was also acceptable.

13. He had no particular preference as between a text
stating that the provisions of a treaty were modified and
one stating that the application of those provisions was
modified; a reservation affected what was taken out of a
treaty, in respect of the reserving State and States accept-
ing the reservation. The provision in question related to
the modification of a treaty to that extent.

14, With regard to paragraph 3, he said that the normal
effect of an objection to a reservation was defined in
article 19, paragraph 4 (b); such an objection precluded
the application of any part of the treaty as between the
reserving and the objecting States. In reviewing govern-
ments’ comments on the article, however, the Commis-
sion had considered yet another possibility, that described
in article 21, paragraph 3, where as an exceptional
measure the objecting State might agree that the treaty
would be applicable between it and the reserving State
except for the provisions to which the reservation had
been made. In his opinion, both cases should be men-
tioned in the draft.

15. Mr. TUNKIN, referring to Mr. Ago’s suggestion
for replacing the word * modifies > by * limits >, pointed
out that a reservation might extend the application of a
treaty, not limit it. The word * modified ”” was therefore
preferable, since it covered both cases.

16. Mr. TSURUOKA pointed out that, if both obli-
gations and rights were taken into consideration, a
reservation must of necessity limit the effect of the provi-
sions of a treaty to some extent. He would not, however,
go so far as to propose an amendment.

17. The CHAIRMAN, speaking as a member of the
Commission, said he agreed that a reservation could in
some cases extend, rather than limit, the effects of a treaty.
If a clause of a treaty was exclusive, and the reservation to
that clause was also exclusive, the two negatives would
result in a positive proposition. The Drafting Committee
should take that point into account.

18. Mr. REUTER said that the situation dealt with in
paragraph 3 was classical and purely juridical. If two
States engaged in a controversy, one of them was at
liberty to declare that it renounced the manner of
settling the dispute which consisted in declaring the
entire treaty to be inapplicable, for States had at their
disposal all the other means of suasion provided for under
international law and, particularly if the two States were
bound by a compulsory jurisdiction clause, they should
be able to engage in processes for settling the question
whether or not the reservation was justified. The situation
was not political, but legally classical and correct.

19. Sir Humphrey WALDOCK, Special Rapporteur,
said he agreed with Mr. Reuter’s and Mr. Ago’s interpre-
tation of paragraph 3, but could not share Mr. Yasseen’s
view, which implied that States did not mean what they
said when they objected to reservations.

20. He had no strong views on the drafting of para-
graph I ;almost any phraseology would serve the purpose,
as the Commission seemed to be agreed on the substance.
He was not sure, however, that it would be wise to replace
the word “ modifies > by “ limits **. Both the Commission
and the Drafting Committee had discussed possible
variants, but after careful consideration had decided that
the word ‘‘ modifies ”” most accurately described what
happened to a treaty in the event of a reservation.
According to one school of thought, a reservation was a
proposed amendment of a treaty, and acceptance of a
reservation led to actual amendment. The word * modi-
fies ” had ultimately been chosen on the understanding
that no special connotation was conferred on it by its use
in connexion with the revision of treaties. Although the
Drafting Committee might wish to make another attempt
to find a better word, he considered the existing drafting
to be satisfactory.

21. The CHAIRMAN suggested that the Commission
should refer article 21 back to the Drafting Committee.

It was so agreed.®

ARTICLE 22 (Withdrawal of reservations)*

22. The CHAIRMAN invited the Commission to
consider the new text of article 22 proposed by the
Drafting Committee, which read :

“ 1. Unless the treaty otherwise provides, a reser-
vation may be withdrawn at any time and the consent
of a State which has accepted the reservation is not
required for its withdrawal.

2. Unless the treaty otherwise provides or it is
otherwise agreed, the withdrawal becomes operative
when notice of it has been received by the other
contracting States ”.

23. Sir Humphrey WALDOCK, Special Rapporteur,
said that the only difficulty in connexion with article 22
arose in paragraph 2, which departed somewhat from the
rules concerning notification which the Commission had
assumed would apply in other cases. Mr., Rosenne had

3 For resumption of discussion, see 816th meeting, paras. 56-

¢ For earlier discussion on the section concerning reservations,
see 796th meeting, paras. 9-58, 797th meeting, paras. 5-78, 798th
meeting, 799th meeting, paras. 10-85, and 800th meeting,
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submitted a more general proposal (A/CN.4/L.108)
concerning notices,® which would be considered later, in
the light of the Drafting Committee’s recommendations
concerning the proposal.® Paragraph 2 of the new arti-
cle 22, however, deliberately provided that the withdrawal
of a reservation became operative only on receipt of notice
by the contracting States; that provision was justified
because the act of making a reservation put the reserving
State in an exceptional position and, when it withdrew its
reservation, a certain onus was placed on it, with the
consequence that the other contracting States should not
be affected until they received notice of the withdrawal.

24. Some other possibilities had been considered in the
Commission, including that of including a provision
along the lines suggested by the United Kingdom
Government 7 that a certain period should be allowed to
elapse in order that any necessary changes required by the
withdrawal could be made in domestic law. The
Commission had, however, considered that such a clause
would unduly complicate the situation and that, in
practice, any difficulty that might arise would be obviated
during the consultations in which the States concerned
would undoubtedly engage. Moreover, he had heard of
no actual difficulty arising in the application of a treaty
from a State’s withdrawal of its reservation. For those
reasons, a simplified text had been recommended and
adopted by the Drafting Committee.

25. Mr. BRIGGS pointed out that it was the reserving
State which wished to know when the withdrawal of its
reservation would become operative, since it thus
assumed new obligations. Paragraph 2 was much too
vague, for there might be a large number of contracting
parties to a treaty, and it would be difficult to ascertain
when notice had actually been received. He would there-
fore suggest that the last phrase of the paragraph be
replaced by some such wording as * when notice has been
given and notified *, so that the withdrawing State would
know exactly when it had been released from obligations
or had assumed new ones. Such wording would still not
be strictly accurate, but it should be borne in mind that
the article was part of a system adopted by the Commis-
sion with regard to reservations to multilateral treaties.

26. Mr. ROSENNE said he was not sure whether it was
necessary to include the provision in article 22, What was
needed was a clause providing that the State withdrawing
a reservation should give notice; the question when notice
would become operative could then be stated in the
general clause along the lines which he had proposed
(A/CN.4/L.108) and which was to be considered by the
Special Rapporteur and by the Drafting Committee. It
was essential to have a more objective criterion than that
given in paragraph 2.

27. Sir Humphrey WALDOCK, Special Rapporteur,
pointed out that he had made no proposal to the
Drafting Committee for a general formula concerning the
time at which notification should begin to operate; he had
drafted a general article along the lines indicated by
Mr. Tunkin, and had left it to the Drafting Committee to
consider Mr. Rosenne’s proposal. That proposal might

5 803rd meeting, paras. 30-35.
¢ For subsequent action, see 815th meeting in fine.
7 A/CN.4/175, that Government’s comments on article 22.

raise some important issues, and a decision to introduce
an arbitrary period for notifications might change existing
practice considerably; the Commission should approach
the whole matter with great care,

28. The alternative to adopting the Drafting Com-
mittee’s text of article 22 was to leave the matter to
normal processes and simply to provide that the with-
drawing State should notify the other contracting States,
either through the depositary or directly. In the case of
notification to a depositary, unless a new general rule was
adopted, withdrawal would normally become operative
immediately, and that solution had given rise to no
difficulties in practice. In the case of the withdrawal of a
reservation, however, it had been thought desirable that
notice should reach the States concerned before it became
operative, and the provision to that effect had been wel-
comed by certain of the governments which had
commented on the 1962 draft. In any case, the time-lag
involved would only be two or three months, and there
again no great difficulties should be expected. Paragraph 2
reflected that situation, and he would suggest that, if it
were to be changed, the clause should merely state the
normal rule in the matter.

29. Mr. TSURUOKA said he could accept paragraph 2,
but hoped that it would be accompanied by a detailed
commentary concerning the responsibility of a State
which had accepted the reservation but was not in a
position, immediately upon receipt of the notification of
withdrawal of the reservation, to apply the treaty as if no
reservation had been made. Thus, his acceptance of the
paragraph was based on the understanding that the
general principle of good faith would apply in that
connexion.

30. The CHAIRMAN suggested that article 22 should
be referred back to the Drafting Committee. 8

It was so agreed.

ARrTICLE 23 (Entry into force of treaties)®

31. The CHAIRMAN invited the Commission to
consider the new text of article 23 prepared by the
Drafting Committee, which read :

“1. A treaty enters into force upon such date and
in such manner as it may provide or as the States which
adopted its text may agree.

2, Failing any such provision or agreement, a
treaty enters into force as soon as all the States which
adopted its text have expressed their consent to be
bound by the treaty.

3. Where a State expresses its consent to be bound
after a treaty has come into force, the treaty enters into
force for that State on the date when its consent to be
bound is expressed, unless the treaty otherwise
provides .

32, Sir Humphrey WALDOCK, Special Rapporteur,
said that the Commission had before it two articles on
entry into force, the first of which, article 23, dealt with
straightforward cases. Its substance was much the same

8 For resumption of discussion, see 816th meeting, paras. 61-71.

® For earlier discussion, see 789th meeting, paras. 59-74 and
790th meeting, paras. 1-70.
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as in the 1962 draft, but the amount of detail had been
reduced. As a result, a small point of substance had been
omitted; in its 1962 text the Commission had provided
that, where a treaty, without specifying the date upon
which it was to come into force, fixed a date by which
ratification, acceptance or approval was to take place, it
would come into force on that date. The Drafting
Committee, however, had satisfied itself that that
presumption should not appear in article 23. It had
considered that it would in any event be necessary for all
the instruments to have been exchanged or deposited and
that it would perhaps be unnecessarily rigid to say that
the date mentioned for deposit should in all cases be the
date on which entry into force should take place. The
former paragraph 2 (b), which the Commission had
agreed to be unnecessary, had been dropped, as had the
former paragraph 2 (c¢) because, although it dealt with a
special case, that case was covered by paragraph 1.

33. Mr. Briggs had expressed what might be termed
doctrinal objections to the use of the expression ‘ enters
into force > in a case where the treaty had already come
into force.l® That, however, was the way in which the
matter was expressed in treaty practice, and the Drafting
Committee had not considered that there was sufficient
doctrinal reason for departing from the normal language
of treaty practice as used in the various codifying con-
ventions, such as the Geneva Conventions on the law of
the sea and the two Vienna Conventions on diplomatic
and consular relations.

34. Mr. BRIGGS said that he had regarded his
objection not as a point of doctrine but as a question of
precision; in his view, paragraph 3 did not belong to
article 23, Since, however, the Drafting Committee had
considered his point and rejected it, he would not press it.

35. Mr. ROSENNE said that, in general, he accepted
the article. He was not sure, however, whether it was fully
correlated with the new scheme of articles 11, 12 and 15.
As he read those articles, they made a distinction between
the expression of consent by one of the various means
specified in them and the moment when that expression of
consent became operative, as provided in article 11,
paragraph 1, or in article 15. Presumably the words
 expresses its consent > in article 23 meant the moment
when that expression of consent became operative in
accordance with articles 11 or 15, whichever was appro-
priate to the particular case.

36. Sir Humphrey WALDOCK, Special Rapporteur,
said that that was a valid point; the words *“ expresses its
consent ”’ as used in article 23 were intended to refer to
the case where the expression of consent became opera-
tive under article 15. It would be very difficult to convey
the idea neatly in drafting, but the Drafting Committee
might be asked to consider the point.

37. The CHAIRMAN suggested that article 23 be
referred back to the Drafting Committee.

It was so agreed !

10 790th meeting, para. 66.

1(;715:;01' resumption of discussion, see 816th meeting, paras. 72
an .

ARTICLE 24 (Entry into force of a treaty provisionally)!?

38. The CHAIRMAN invited the Commission to
consider the new text of article 24 proposed by the
Drafting Committee, which read :

“1. A treaty may enter into force provisionally if :
(a) The treaty itself prescribes that it shall enter into
force provisionally pending ratification, accession,
acceptance or approval by the contracting States; or

(b) The contracting States otherwise so agree.

2. A part of a treaty may also enter into force
provisionally pending the entry into force of the treaty
as a whole if the treaty so prescribes or the contracting
States otherwise so agree .

39. Sir Humphrey WALDOCK, Special Rapporteur,
said that, during the previous discussion in the Commis-
sion, some difference of opinion had arisen as to whether,
in the case contemplated by the article, the treaty entered
into force provisionally or there was an agreement to
apply certain provisions of the treaty. The Drafting
Committee had framed article 24 in terms of the entry
into force provisionally of the treaty because that was the
language very often used in treaties and by States.
Moreover, it seemed to him that the difference between
the two concepts—entry into force provisionally and
application of the clauses of the treaty provisionally—
was a doctrinal question. He did not believe that there was
a distinct institution of treaty law known as “ entry into
force ’ that excluded cases of provisional entry into force.

40. Article 23 in fact contemplated cases where a treaty
did not provide for its entry into force but where, by
separate agreement, the States concerned agreed that it
should be brought into force by a certain date. He could
not see that there was any great difference between such a
case and cases where the States concerned agreed that,
though it was subject to ratification, the treaty was to
come into force provisionally; the only difference was
that, in the second case, the treaty came into force subject
to the condition that it would cease to be in force if
ratification did not occur.

41. Mr. TUNKIN said that he had some doubt whether
the word ““ accession’’ was appropriate in paragraph 1 (a);
accession usually meant consent to be bound by a treaty
which was already in force.

42, Sir Humphrey WALDOCK, Special Rapporteur,
said that, whereas members of the Commission were all
accustomed to the notion that accession was the process
whereby a State became party to a treaty already in force,
a great number of multilateral treaties and codifying
conventions which specified a limited period for signature
provided otherwise and used the word * accession > as
expressing merely another form of acceptance. For that
reason the word “ accession > was used in the article in
accordance with modern State practice.

43. Mr. RUDA said that, during the earlier discussion,
he had raised the question of the circumstances in which a
treaty ceased to be in force provisionally in cases where it
was not ratified or approved.!® He still held that to be an
important point, since cases arose where a treaty came

12 For earlier discussion, see 790th meeting, paras. 71-103, and
791st meeting, paras. 1-60.

13 790th meeting, para. 86.
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into force provisionally, and subsequently a State decided
that it did not wish to ratify it or adhere to it. That
situation was not covered by article 24.

44, Sir Humphrey WALDOCK, Special Rapporteur,
said that he had come to the conclusion that it was
somewhat inconsistent that article 24 should be the only
article in part I which dealt with termination. He had
therefore dropped the provision regarding termination
which appeared in the 1962 draft and in his fourth report;
the matter should be dealt with under termination of
treaties. The Drafting Committee had decided that
article 24 should deal only with the case of a treaty’s
entry into force provisionally.

45. Mr. LACHS said that Mr. Ruda had apparently
been referring to bilateral treaties; but a like question
could also arise in connexion with multilateral treaties.
For instance, a treaty might come into force pending
ratification. It might be that one of the parties then
rejected the treaty. If the treaty contained no provision
about entry into force, was it then superseded ?

46. Sir Humphrey WALDOCK, Special Rapporteur,
said that he did not think that the text excluded the
possibility of a treaty being brought into force provi-
sionally between certain of the parties. If no provision was
made in the treaty itself, States could not be prevented
from bringing the whole or part of the treaty into force by
separate agreement.

47. Mr. LACHS said that article 23, paragraph 2,
provided for unanimity; did that unanimity cease to exist
if one of the parties refused to ratify ? In what circum-
stances did the treaty become a definitive obligation for all
the other States ?

48. Mr. AGO said that it was impossible to cover all
cases. There would be cases where the circumstances of
the conclusion of the treaty made it evident that the
parties intended that all the States taking part in the
negotiations were to be bound by the treaty, failing which
the treaty would not exist. If, however, that was not the
situation, and interpretation showed that that condition
had not been laid down, the treaty would remain in force
between the signatories. Everything would depend on the
circumstances in which the treaty had been concluded.

49. With regard to Mr. Ruda’s point, he thought that
the Special Rapporteur’s suggestion that the matter
should be dealt with in the provisions concerning termi-
nation was a good solution. It was open to a State which
had accepted provisional entry into force to say that its
competent organs were not prepared to ratify the treaty
and that, therefore, the treaty which had provisionally
entered into force ceased forthwith to be in force.

50. The CHAIRMAN, speaking as a member of the
Commission, said that he agreed with Mr, Ago that the
point raised by Mr. Ruda should be dealt with in the
articles relating to termination. The Special Rapporteur
should, however, draw attention to it in his commentary
to article 24.

51. Mr. RUDA said that he, too, agreed about the
placing of the relevant provision; he had merely wished to
bring the point to the Commission’s attention.

52. Mr. TSURUOKA said that he did not greatly like
the use of the word “* provisionally . He agreed with the

19

Special Rapporteur that the term was in current use, but
it gave the impression that the whole matter was rather
vague. The Drafting Committee might search for a more
adequate word. It might be possible to state straight-
forwardly that the articles dealt with the entry into force
of a treaty depending on certain acts.

53. Mr. AGO said he agreed that the situation was not
an ideal one, but it was adequately described by the term
‘ provisionally ”. The article dealt with a situation where
a treaty might cease to be in force when a State declared
unilaterally that it would not ratify it.

54. Mr. BRIGGS said that he accepted article 24 in
principle, but considered the word * otherwise” in
paragraph 2 ambiguous.

55. Sir Humphrey WALDOCK, Special Rapporteur,
explained that the Drafting Committee had merely been
trying to express the idea of entry into force by an agree-
ment not necessarily included in the terms of the treaty;
the Drafting Committee would seek some other way to
express the idea.

56. The CHAIRMAN suggested that article 24 should
be referred back to the Drafting Committee.

It was so agreed.1*

The meeting rose at 5.5 p.m.

14 For resumption of discussion, see 816th meeting, paras. 74-77.

815th MEETING
Thursday, 1 July 1965, at 10 a.m.

Chairman : Mr. Milan BARTOS

Present: Mr. Ago, Mr. Amado, Mr. Briggs, Mr. Cas-
trén, Mr. Elias, Mr. Lachs, Mr. Pal, Mr. Pessou,
Mr. Reuter, Mr, Rosenne, Mr. Ruda, Mr. Tsuruoka,
Mr. Tunkin, Sir Humphrey Waldock, Mr. Yasseen.

Law of Treaties

(A/CN.4/175 and Add.1-4, A/CN.4/177 and Add.1 and 2,
A/CN.4/L. 107 and L. 108)

(continued)
[Item 2 of the agenda]

DRAFT ARTICLES PROPOSED BY THE DRAFTING COMMITTEE
(continued)

ARTICLE 25 (Registration and publication of treaties)

1. The CHAIRMAN invited the Commission to
consider the new text of article 25 proposed by the
Drafting Committee, which read:

“ Treaties entered into by parties to the present
articles shall as soon as possible be registered with

' For earlier discussion, see 801st meeting, paras. 1-62.



