
A/CN.4/SR.900

Summary record of the 900th meeting

Extract from the Yearbook of the International Law Commission:-

1967

Document:-

vol. I,

Topic:
Special missions

Copyright © United Nations

Downloaded from the web site of the International Law Commission 
(http://www.un.org/law/ilc/index.htm)



900th meeting — 16 May 1967 19

900th MEETING

Tuesday, 16 May 1967, at 3 p.m.

Chairman: Sir Humphrey WALDOCK

Present: Mr. Ago, Mr. Alb6nico, Mr. BartoS, Mr.
Bedjaoui, Mr. Castafieda, Mr. Castr6n, Mr. El-Erian,
Mr. Eustathiades, Mr. Ignacio-Pinto, Mr. Kearney,
Mr. Ramangasoavina, Mr. Reuter, Mr. Tammes, Mr.
Ushakov, Mr. Ustor, Mr. Yasseen.

Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(continued)

[Item 1 of the agenda]

ARTICLE 1 (The sending of special missions) [2 and 7,
para. 1] (continued)1

1. The CHAIRMAN said that, at the previous meeting,
the Commission had exhausted the various points put to
it by the Special Rapporteur with regard to article 1,
except for the question of civil war and insurgents.

2. Mr. CASTREN said that the Special Rapporteur
had invited his opinion on the Swedish Government's
comments concerning the question of insurrection and
civil war (A/CN.4/194/Add.l). He agreed with the Special
Rapporteur that that question should be mentioned in
the commentary. Moreover, the Commission's replies to
those comments should at any rate appear in the records.
3. The Swedish Government rightly noted that, if
belligerents had the capacity to send and receive special
missions, the term "States" in the text of article 1 was
hardly adequate. However, there was no need to change
the wording of the article; it would be sufficient to explain
in the commentary that the article was applicable by
analogy to the parties to a civil war where the insurgents
had been recognized as belligerents by the legal govern-
ment and by the third States concerned.

4. The situation was more complicated where the
insurgents were recognized by a third State but not by
the legal government of the country. If that third State
sent a mission to the insurgents, the legal government was
not, in his opinion, bound to regard that mission as a
special mission within the meaning of the convention
which the Commission was preparing; consequently
article 16, concerning the rights and duties of a third
State, could not apply to the State in which the insurrec-
tion had broken out.

5. The Swedish Government also asked what would be
the status of a special mission sent to the insurgents if
they were defeated and the special mission was captured
by the legal government in its territory. There again,
if the legal government had not recognized the insurgents
as belligerents, it was not, in his view, bound by the

1 See 898th meeting, para. 24.

convention. Thus everything depended on recognition
or non-recognition by the legal government. In the absence
of such recognition, third States should have no official
relations with the insurgents. At that stage in a civil war,
they could send to the insurgents only unofficial agents
to deal with day-to-day matters. In any case the legal
government was under no obligation to treat such agents
as members of a special mission or to confer special
rights, privileges and immunities on them.
6. Lastly, the sentence: " The same concept will be found
in the Vienna Convention on Diplomatic Relations
(article 3, paragraph l(a))" should be deleted from the
commentary on article 1 because as the Swedish Govern-
ment had pointed out, the parallel was not well-founded.

7. Mr. BARTOS, Special Rapporteur, said he was
grateful to Mr. Castre"n for presenting the question from
the standpoint of a specialist in the law of war. There
were many historical cases on record in which insurgents,
not recognized as belligerents by the government of the
State in which an insurrection had broken out, had
entered into contact with third States. Such relations
confronted those third States with the problem of inter-
ference in the domestic affairs of the State in which the
insurrection had broken out. It would be going too far to
claim the status of a special mission, within the meaning
of the draft articles, for missions exchanged between
insurgents and third States in such cases.
8. In practice it was found that, if the insurrection
succeeded, relations established with it beforehand were
regarded as legal, whereas if it failed all its acts were
declared illegal. The Commission could not endorse that
practice but, on the other hand, no other doctrine had
yet taken shape in international law. Consequently, the
best the Commission could do was to state its position
in the commentary in such a way as to leave room for
one part acceptance, one part criticism and one part
toleration of the current practice.

9. Mr. YASSEEN said that he accepted the conclusions
stated by the Special Rapporteur in his report. The
question was worth mentioning in the commentary, but
there was no reason to alter the text of the article.
10. The Special Rapporteur had been right to consider
the hypothetical case of a special mission sent to insur-
gents who had the status of belligerents. That status
existed, and differed both from outright recognition and
from de facto recognition.
11. The difficulties mentioned by the Swedish Govern-
ment did not seem insurmountable. The key to the
problem lay in the principle upheld by Mr. CastrSn:
namely that, if the State in which the insurrection broke
out did not recognize the insurgents as belligerents,
recognition of those insurgents by a third State was not
enforceable against the first State. In such circumstances
a mission sent to the insurgents by the third State could
not enjoy the status of a special mission within the mean-
ing of the draft articles. It would be useful to mention
that principle of non-enforceability in the commentary,
as it offered a solution to many problems.

12. Mr. TAMMES said that it would not suffice merely
to have the Swedish Government's remarks included in
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the commentary to article 1. The passage in paragraph
(2) (a) of the existing commentary which referred to the
question of civil war would have to be reworded so as to
state that the draft articles on special missions were not
deemed to apply to cases of insurrection or civil war.
Clearly, if the articles had been intended so to apply,
the term "States" in paragraph 1 of article 1 would not
be wide enough and would have to be replaced by some
controversial term such as "subjects of international law".

13. The question of extending the draft articles to cover
the sending of missions to insurgents not recognized
as belligerents by the constitutional government of the
country concerned gave rise to certain difficulties of
substance. If the struggle was continuing, a request by a
foreign State to the belligerents to extend full privileges
to a special mission would constitute an intervention by
that foreign State in the domestic affairs of the State where
the insurrection had occurred. If, on the other hand,
conditions became stabilized, the fact that the foreign
State had ignored the constitutional government could
hardly be construed otherwise than as a de facto recogni-
tion of the insurgents.

14. It was not possible to escape from that dilemma by
pointing out that the request for consent to the sending
of a special mission did not prejudge the question of
recognition. In the case of civil war, the two parties to the
conflict both claimed control of the whole of the State
territory, and the foreign State concerned could not
avoid making a choice between the two rival parties.

15. There undoubtedly existed important humanitarian
and other reasons for sending missions to belligerents
in a civil war, but such missions should be of an informal
character. The full machinery of the draft articles on
special mission was not suitable for application to precari-
ous situations of civil war and insurrection.

16. Mr. BEDJAOUI said that the problem raised by the
Swedish Government had strong political overtones and
was especially delicate in that it had often to be solved on
the spur of the moment. But it was also a problem
which the Commission could hardly avoid mentioning
if it wished to draw up a convention of real use to the
international community.

17. The Swedish Government rightly commented that
the term " States " was inapposite if the article was to apply
to insurgents recognized as belligerents. In a colonial-type
war that term introduced an ambiguity; in a civil war it
created an untenable situation, since there was no means
of determining which was the legal government. However,
he was not asking for a change in the text. He supported
the Special Rapporteur's proposal that the matter should
be dealt with in the commentary; that would solve several
difficult problems.

18. The conditions under which insurgents might be
recognized as belligerents had been defined by the
Institute of International Law as long ago as 1900. Such
recognition, however, was more a matter for third
States than for the State at grips with the revolt. When
insurgents were recognized as belligerents by a third
State, that recognition was—as Mr. Yasseen had rightly
stated—obviously not enforceable against the State which
did not recognize them. However, as soon as the insurrec-

tion was recognized by third States, it might be said to
have come on to the international scene, with the result
that the government at grips with the insurrection was
in fact challenged by that recognition.

19. In order to determine whether third States then had
the right to send special missions to the insurgents, it was
necessary to apply the criterion of the consent of the
State in which the insurrection had broken out. The
sending of special missions could hardly be made condi-
tional on the express consent of that State, which as a
rule would not give it, but it was also hard to dispense
with its consent altogether. He hoped that the Com-
mission would be fairly explicit on that subject in the
commentary on article 1.

20. He wished to ask Mr. Castren why, where a third
State sent agents to the insurgents, the reputedly legal
government should not grant such agents the status of a
special mission within the meaning of the draft articles.

21. The problem of interference in the domestic affairs
of a State was partly solved by the principle of non-en-
forceability; the procedure proposed by the Special
Rapporteur was satisfactory in that respect too, since it
represented a middle course.

22. Mr. EUSTATHIADES said that the Swedish
Government had raised a genuine problem, but the
Commission could not hope to examine all its many
aspects. The problem could be resolved into two
questions: whether the sending of a special mission to
insurgents implied or did not imply recognition of those
insurgents as belligerents, and whether such a mission
should or should not be governed by the convention
now in preparation.

23. On the second question there was little the Commis-
sion could do. Even if such a mission was entitled to all
the facilities provided for in the draft articles, little
purpose would be served by their provisions; whatever
happened, obstacles would arise in practice, and special
arrangements would be made to suit each individual case.

24. That left the first question, concerning the possible
significance of the sending of a special mission to insur-
gents not recognized as belligerents. The history of
Greece provided striking examples to illustrate the impor-
tance of that question; for instance, it was not until the
Greeks who had risen against Turkey had been recognized
as belligerents by Great Britain that they had been able
to send missions to Great Britain. In practice, in the
absence of any express stipulation to the contrary,
contact with insurgents through a special mission could
be considered a mark of tacit recognition. If the Com-
mission wished to facilitate contacts with unrecognized
insurgents, it could be guided by the Geneva humanitarian
Conventions and specify that the sending or reception
of such missions did not in itself necessarily imply the
recognition of insurgents as belligerents. That clarification
should appear in the commentary and not in the text
of the article.

25. Recognition of insurgents as belligerents had effect
only inter partes; such recognition by a third State in
no way entailed the same recognition by the government
of the State where the insurrection had broken out.
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26. Mr BARTOS, Special Rapporteur, said that the
question was certainly very complex. In practice recog-
nition of an insurrection was often the prelude to the
birth of a State. Thus, during the First World War the
Allies had recognized the Polish and Czechoslovak
nations and granted them, in a sense, the status of State,
despite the absence of any established authority in the
territory. That notion had developed further with the
Charter of the United Nations, and there were several
occasions on which peoples fighting for their freedom
had been recognized as nascent States. Yugoslavia, for
instance, had recognized Algeria even before the conclu-
sion of the Evian Agreements, and had thereby got into
diplomatic difficulties with France.

27. It sometimes happened, though more rarely, that
insurgents were recognized as belligerents even by the
government against which they were fighting. That
situation raised special problems.

28. All such questions were resolved by political expe-
dients, generally based on a guess as to the outcome
of the struggle, and no general rules of international
law could yet be formulated on the subject. In any
case, the Commission had already decided in principle
not to attempt any codification of the law of war, whether
international or civil. Even the question of whether or
not the term "State" should be used in such a context
was really a matter for the law of war and should therefore
be left out of consideration by the Commission for the
time being.
29. If the commentary was drafted on the lines he
proposed it would be helpful to the diplomatic conference,
which could go further than the Commission if it saw
fit.

30. Mr. AGO said he supported the observations just
made by the Special Rapporteur. The problem was a
fascinating one, but was outside the scope of the Com-
mission's work. The Commission had decided, with
respect both to diplomatic and consular relations and to
the law of treaties, to confine itself strictly to relations
between States; all other subjects of international
law-whether entities on almost the same footing as States,
such as the Holy See or insurgents, or other entities such
as international organizations—had been left out of
consideration for the time being.

31. The sentence in the commentary on article 1 to the
effect that the same concept would be found in the Vienna
Convention on Diplomatic Relations had been inadver-
tently misplaced. Originally it had come after the sentence
stating that the special mission " must be sent by a State
to another State".

32. The Commission should take care not to confuse
the plenipotentiaries participating in the conference which
would be convened to examine the draft convention on
special missions. If the draft went into great detail on the
subject of insurrection or civil war, the question would
certainly be asked why the Commission had not gone
into equal detail on that subject in dealing with diplomatic
and consular relations.

33. Mr. CASTREN, replying to Mr. Bedjaoui, said
that recognition of insurgents by a third State could not

establish any legal relationship except between that State
and the insurgents. The lawful government which had not
recognized the insurgents had the right to ignore recog-
nition by the third State; so far as that government was
concerned, the insurgents did not yet possess any status
under international law and could be treated as private
individuals. If the insurgents gained victories and seized
some territory, the government ought in all justice to
recognize them as belligerents, but in practice that did
not happen. A third State could always recognize the
insurgents, but at its own risk. In practice there were only
a few known cases of express recognition of insurgents
by the government against which the insurrection was
directed. Generally speaking, insurgents were recognized
by third States but were recognized only implicitly by
the government against which they were fighting; that
had been the position, for example, during the Algerian
war.

34. Mr. Eustathiades had asked whether the sending of a
special mission to insurgents by a third State implied
recognition of those insurgents as belligerents. His answer
was that everything depended on the circumstances: if the
special mission was political in character, its sending
might imply recognition, but if it was technical in
character it meant something different.
35. In common with the Special Rapporteur and many
other speakers, he thought it would be better not to go
into details on the subject but to make a fairly general
but concise statement in the commentary.

36. The sentence about finding the same concept in the
Vienna Convention on Diplomatic Relations should be
deleted, unless it were replaced by a vaguer wording such
as "A similar concept" instead of "The same concept".

37. The Swedish Government would probably be
satisfied with the Commission's replies to its comments,
which it would find in the summary records.

38. Mr. EL-ERIAN said that he agreed with the Special
Rapporteur's conclusion that the comments by the
Swedish Government, while useful, did not necessitate
any amendment of the text of article 1.

39. Since the discussion had touched on general
questions of method and approach he would remind
members that the Commission had always confined its
codification work to relations between States. In the
draft articles on the law of treaties, as in those on diplo-
matic and consular relations before, the Commission had
steered clear of questions relating to other branches of
international law. It should keep to its basic practice
of not entering into questions which related to other
topics on its list of subjects for codification and which
would need thorough consideration if they were to be
disposed of properly.

40. The sending of special missions to entities not
recognized as States raised the question of recognition,
which was one of the topics on the list of subjects for
codification to be considered in due course by the Com-
mission. Article 11 of the draft Declaration on Rights
and Duties of States, adopted by the Commission at its
first session, embodied the Stimson doctrine of non-recog-
nition of situations brought about by the illegal use of
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force.2 In that connexion, the Commission had considered
a proposed article which would have provided that each
State has "the right to have its existence recognized by
other States", but had concluded that "the whole matter
of recognition was too delicate and too fraught with
political implications to be dealt with in a brief paragraph
in this draft Declaration", and had noted that "the topic
was one of the fourteen topics the codification of which
has been deemed by the Commission to be necessary
or desirable".3

41. The substance of the issue of recognition was not
before the Commission. The topic of recognition was a
separate one, which would receive the Commission's
attention in due course. The only question before the
Commission at the present stage was whether, in
connexion with special missions, it should enter unneces-
sarily into certain difficult matters.
42. The Swedish Government had concluded its
comments with the words: "The short reference in the
commentary is not sufficient to clarify and settle the
question". Obviously, the Commission could not in
passing settle the important question of the recognition
of belligerents. All that it could do was to include in the
commentary to article 1 a brief passage to make it clear
that the Commission had not wished to enter into a subject
which would have necessitated a very thorough exami-
nation of a topic which was not before it. In doing so,
the Commission would be following the practice which
it had observed in connexion with the law of treaties,
where it had set aside such problems as the relationship
between customary law and treaty law and the question
of objective regimes.

43. The CHAIRMAN said that, speaking as a member
of the Commission, he fully agreed with Mr. El-Erian.
44. Summing up the debate as Chairman, he noted
that no proposal had been made to amend the text of
article 1 for the purpose of dealing in any way with the
problems of civil war and insurrection. The only problem
which had arisen was that of the form of the commentary.
It was obvious that the form adopted by the Commission
in 1965 had been such as to provoke the Swedish Govern-
ment's comments and to raise the question of insurgency
and civil war, a question which it had never been the
Commission's intention to try to solve purely incidentally
in the course of its handling of special missions. The
Commission had always been careful not to encroach
on any of the major topics with which it was to deal
in the future, in order not to appear to prejudge any of
the issues involved in those topics.
45. A number of useful suggestions had been made
during the discussion regarding the form of the com-
mentary. His own idea was that if the Special Rapporteur,
in his final commentary, made the problem the subject
of a reservation rather than of a definitive pronouncement,
there should be no difficulty in securing general agreement.
46. He noted that, with the conclusion of the discussion
on the question of insurgency and civil war the Commis-

8 Yearbook of the International Law Commission, 1949, p. 288.
8 Ibid. p. 289, para. 50.

sion had completed its consideration of all the separate
points put to it by the Special Rapporteur. He therefore
invited members to raise any new points which they might
wish to make with regard to the text of article 1.

47. Mr. KEARNEY suggested that paragraph (7) of the
commentary should be expanded. The present text only
covered the case where the head or a member of the
regular permanent diplomatic mission appeared as a
member of a special mission; that situation did not usually
give rise to any major difficulty. It was, however, necessary
to deal with the fairly common problem of members of
a special mission and members of a permanent mission
working in the same area and for the same purpose.
An ambassador would often insist on being at least the
titular head of a special mission sent to the country where
he was accredited.
48. Again, a special mission would often rely on the
permanent mission for some of its services; that situation
did not cause any difficulties. However, where a permanent
mission was handling a problem but found it necessary
to call in experts from its home country to deal with a
special aspect of it, perhaps of a technical character,
the question would arise of the status of those experts;
perhaps they should be regarded as a special mission.
49. The present text of paragraph (7) of the commentary
was clearly not sufficient to cover those points and he
suggested that it should be elaborated.

50. Mr. BARTOS, Special Rapporteur, said he agreed
that the concept mentioned in paragraph (2) (a) of the
commentary as being embodied in the Vienna Convention
on Diplomatic Relations was the idea that a special
mission must be sent by a State to another State.
51. The last question to be examined in connexion
with article 1 was that raised by the United Kingdom
Government, which wanted to have the status of a member
of a permanent mission who participated in a special
mission made clear. In his opinion, the permanent mission
was competent in all matters relating to the representation
and the protection of the interests of its State in the
territory of the State to which it was accredited. Conse-
quently members of the permanent mission could also
be members of a special mission and, if they were, had a
dual status: on the one hand they retained their status
as members of the permanent mission, and on the other
hand they were entitled to certain exceptional facilities
in their capacity as members of a special mission.
52. With regard to what Mr. Kearney had said, the
Commission might delete paragraph 7 of the commentary
to article 1 and leave the question to be settled by practice.
There was one United States practice which was not
willingly accepted in Yugoslavia: from time to time the
United States permanent mission received persons who
were not members of the permanent mission, assigned
certain special functions to them, and requested that they
be regarded as members of the permanent mission.
In such cases the Yugoslav Government would be more
inclined to regard those persons as members of a special
mission.

53. The deletion of paragraph 7 of the commentary
would have the advantage of removing all reference to the
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questions which had prompted the United Kingdom
comment.

54. The CHAIRMAN said that the Commission should
avoid discussing the text of the commentary in detail.
It was its usual practice not to discuss the commentaries
till a late stage in its proceedings. The Special Rapporteur
had made a note of Mr. Kearney's proposal regarding
paragraph (7) of the commentary and, when the whole
text of the commentary to article 1 was put before the
Commission, it would consider whether the point raised
by Mr. Kearney had been adequately dealt with. At the
present stage, the Commission should concentrate on the
text of article 1 itself.

55. Mr. EUSTATHIADES said that in his opinion the
United Kingdom proposal to which the Special Rappor-
teur had referred deserved the Commission's attention
and that something might be said on the subject, not in
the article, but in the commentary.

56. Mr. BARTOS, Special Rapporteur, said he could
accept Mr. Eustathiades's suggestion but thought it would
be better to deal with the question in connexion with
article 6, on the composition of the special mission.
57. Governments had made two comments on matters
of drafting: the Greek Government had asked for the
text to be made clearer and the Government of Gabon
had asked for it to be further condensed. The Drafting
Committee would certainly try to make the text as clear
and concise as possible.

58. The CHAIRMAN said that the proposal put
forward by the United Kingdom Government raised a
different question from Mr. Kearney's proposal regarding
paragraph (7) of the commentary. The United Kingdom
Government's proposal concerned the status and treat-
ment of individuals rather than the classification of the
mission itself, and related more to article 3 than to
article 1.
59. Speaking as a member of the Commission, he
suggested that the Drafting Committee consider replacing
in paragraph 1 the concluding words "the State to which
they are to be sent" by the words "the receiving State",
as in article 2. If it were not desired to use that expression,
he suggested "the State by which they are to be received"
or "the State which is to receive them". Any one of those
suggestions would bring the terminology into line with
that of the Vienna Convention on Diplomatic Relations.
60. Speaking as Chairman, he suggested that article 1
be referred to the Drafting Committee for consideration in
the light of all the suggestions made during the discussion.

It was so agreed.'1

61. Mr. BARTOS, Special Rapporteur, said that in
its written comments, the United Kingdom Government
had proposed that permanent specialized missions should
be brought within the scope of the draft articles. He was
opposed to that proposal because he had consistently
taken the view that such missions were not special
missions in the sense in which the Commission intended
to use the term in the convention. A question of principle

was involved. The continually increasing number of
permanent specialized missions raised a problem which
could not be solved in the draft articles.

62. Mr. YASSEEN said that, though he had no wish
to prejudge the status of permanent specialized missions,
he also thought that they did not come within the scope
of the draft articles.

63. The CHAIRMAN said that the Commission had
considered the problem before and had deliberately
excluded the specialized form of permanent mission from
the scope of the draft.5 It was clear that the Commission
did not wish to reconsider its decision in the light of the
United Kingdom Government's comment.

ARTICLE 2 (The task of a special mission) [3],

64. Article 2

The task of a special mission

[3]

The task of a special mission shall be specified by mutual
consent of the sending State and of the receiving State.

65. The CHAIRMAN invited the Commission to
consider article 2. The Special Rapporteur's proposals
appeared in paragraph 23 of his comments (A/CN.4/194/
Add.l).

66. Mr. BARTOS, Special Rapporteur, said that several
Governments had expressed doubt whether the text of
article 2 was sufficiently precise for a distinction to be
drawn between a special mission and a permanent diplo-
matic mission. The Belgian and Yugoslav Governments
had suggested that further information should be given
on that point, either in the text of the article or in the
commentary.
67. He himself, after considering the problem for a
long time, was still of the opinion that the text of the
article should not be amended but that the Commission
might be more explicit in its commentary and specify how
a distinction could be drawn between a special mission
and a permanent diplomatic mission.
68. Mr. Tsuruoka had expressed the opinion that the
permanent diplomatic mission could take over the tasks
of a special mission and participate in its activities; other
members of the Commission, on the other hand, had
taken the view that, precisely in virtue of the mutual
consent of the sending State and of the receiving State
as provided for in article 2, the special mission possessed,
for the entire duration of its functions, exclusive compe-
tence within its own field of activity.
69. The United Kingdom Government had considered
that it would be desirable, when determining the mission's
task, not to apply the rules on special missions on every
occasion and for all kinds of missions coming from
another State on official or quasi-official business.
It considered it desirable "to limit in some way the
purposes for which a special mission qualifying for the
treatment contemplated in the draft articles may be
constituted".

4 For resumption of discussion, see 926th meeting, paras. 1-22.
5 Yearbook of the International Law Commission, 1964, vol. I,

758th meeting, para. 44.
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70. The United Kingdom was also concerned over the
relationship between special missions and permanent
diplomatic missions as regards their respective compe-
tence. It saw no need "for a rule of the exclusion of the
tasks or functions of a special mission from the compe-
tence of the permanent diplomatic mission" and consid-
ered that since the matter seemed to be one for the sending
State, any difficulties arising could be dealt with by an
ad hoc arrangement.

71. The Government of Malta had also dealt with those
questions in its written comments, while the Austrian
Government had emphasized that care should be taken
to ensure that the provisions of article 2 "impair the
position of traditional diplomacy as little as possible".
In its opinion, the relationship between permanent diplo-
matic missions and special missions should be expressly
regulated, especially with regard to the immunities granted
under the draft articles.
72. The Chilean Government had stressed the need
to draw a clear distinction between the powers of the
special mission and those of the permanent mission;
it had proposed that the competence of the special
mission, as distinct from that of the permanent mission,
should be determined by the former's credentials and
that, failing such determination "the competence of the
permanent mission shall not be understood to be
excluded".

73. The Government of Gabon had expressed the
opinion that the text of article 2 could be further con-
densed, and the Greek Government had observed that
it would be improved by greater clarity.

74. The United States Government considered that the
sending State "should be free to specify exclusive compe-
tence in those instances it deems such an arrangement
necessary", and the Japanese Government had commented
that " such a problem as concerns the division of authority
and functions had better be left to a settlement between
the parties concerned in each individual case, and that
no such provisions are necessary".
75. The question to be decided, therefore, was whether
it was desirable to set specific limits to the competence
of special missions or whether that problem could be
solved by practice. On reflection he was of the opinion
that the competence of special missions should be defined
but that it was also necessary to take into account the
internal arrangements in each State governing permanent
missions which, like special missions, were subject to
some higher authority. Disputes could arise even in
countries with a long-established diplomatic service, for
example where an eminent person was called upon to
head a special mission and the same country's diplomatic
representative might feel that his own authority was
being encroached upon. The problem had political
aspects, too: for example, the ambassador heading the
permanent diplomatic mission might consider himself
responsible for diplomatic relations between his own
government and that of the country to which he was
accredited, while the special missions might find it
difficult to carry out their tasks in complete freedom.

76. He had at first considered that the competence
granted to a special mission detracted from the competence

of the permanent diplomatic mission, but he was no
longer so sure about that and wondered, like certain
Governments, whether the permanent diplomatic mission
could assume of its own accord certain aspects of the
competence of the special mission. Strictly speaking,
the question was a political or diplomatic one, but it had
legal consequences.

77. Mr. REUTER said he must first point out that
the word "tdche" used in the French version of the title
and text of the article connoted physical activities.
He suggested that the Drafting Committee be asked
to improve the text by substituting for that term some
more precise legal term such as "objet" or "competence".

78. On the matter of substance considered by the Special
Rapporteur, it was open to question whether the Com-
mission should lay down a rule which would, at least
presumptively, exclude a special mission from the scope
of the authority of the permanent diplomatic mission.
Since article 2 provided that "The task of a special mission
shall be specified by mutual consent of the sending State
and of the receiving State", the competence (or task) of a
special mission was, in his opinion, delimited by the
States themselves.

79. Mr. YASSEEN said that the functions of a per-
manent diplomatic mission were very broad; a special
mission seldom had a task that did not fall within the
scope of the permanent mission. States were prompted
to send or receive special missions by the desire to examine
a specific problem, settle a dispute or seek an agreement.

80. The other question which arose was that of relations
between the permanent mission and the special mission,
in other words whether the special mission enjoyed
exclusive competence in a given sphere or whether it
pursued its activities in collaboration with the permanent
mission. In his opinion, the notion of "mutual consent"
provided an answer to that question.

81. The relationship between the permanent mission
and the special mission was a matter for the sending
State which gave instructions to the head of the permanent
mission or to the head of the special mission as it saw
fit. It was a purely domestic concern of the diplomatic
service of the State concerned.

82. The Commission should avoid going into too much
detail and he agreed with Mr. Reuter that the Drafting
Committee should be asked to put the text of the article
into final form.

83. Mr. USTOR said that the Commission could not
establish hard and fast rules for solving possible conflicts
of competence between permanent and special missions.
Nor could it determine the relative advantage of one or
other kind of mission.

84. Article 2 corresponded to article 3 of the Vienna
Convention on Diplomatic Relations and not to article 4,
as was stated in paragraph 1 of the Special Rapporteur's
commentary. Many members of the Sixth Committee and
governments in their comments had emphasized that,
where possible, the wording of the present draft articles
should follow that of the Vienna Convention. If different
terms were chosen, such as the word "task" instead of
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the word "function", the reason should be given in the
commentary.

85. The CHAIRMAN said that apparently members did
not wish to deal with the relationship between permanent
and special missions in the text of article 2 and continued
to think that it was a matter to be settled by each State,
since it concerned internal arrangements and could be
covered by the formula of mutual consent.
86. The article certainly raised some problems of
drafting. The word "specified", for instance, used in the
English text, seemed rather stronger than the word
"determinee" in the French text.

87. Mr. BARTOS, Special Rapporteur, said that his
experience at his country's Ministry of Foreign Affairs
was that the sending State usually gave the necessary
instructions and, in the case of a high-level special mission,
asked its permanent diplomatic representative to hold
himself at the disposal of the head of the special mission
for any assistance he might desire and leave him free to
act on the political lines laid down by his government.
Those were domestic matters and the Commission could
not, in drawing up international rules, make provisions
which would impair the sovereignty of States.

88. As Mr. Reuter had stressed, the special mission
was brought into being and its competence was defined
by mutual consent of the sending State and of the receiv-
ing State. That consent was very often given formally
in an agreement between the two States, and arrangements
were also made on matters of procedure; that removed
any risk of a conflict of competence between the special
mission and the permanent diplomatic mission. In such
a case, then, the matter was settled by a treaty between
the two States, whose clauses were binding on both
parties.

89. In his opinion the text of article 2 was worded
flexibly enough and needed no amendment. The Com-
mission might, however, state in the commentary to the
article, without laying down unduly rigid criteria, that
it was for States to co-ordinate the activities of their own
permanent missions and special missions. In most
instances, special missions were independent of embassies,
but on occasion some special missions were not subject
to the Ministry of Foreign Affairs, either because they
were sent for a military, commercial or other purpose or
because they were led by persons of very high rank.
Missions of that kind, however, were exceptions, and the
Commission should lay down general rules without
regard to such exceptions.

90. The Drafting Committee could be asked to improve
the text, for instance by replacing the word "tdche" by the
word "competence"—which was certainly more precise
from the legal point of view—but without making any
change in the substance.

91. Mr. AGO said that the division of competence
between the permanent mission and the special mission
could be arrived at only on the merits of each individual
case. It depended largely on the level of the special mission
and the circumstances in which it was sent. That was
exclusively a matter for the sending State to decide,
except in a few very special cases.

92. So far as terminology was concerned, he agreed
with Mr. Reuter; the term "competence" would be more
appropriate.

93. The CHAIRMAN suggested that article 2 be referred
to the Drafting Committee for redrafting in the light of
the discussion.

It was so agreed.6

ARTICLE 3 (Appointment of the head and members of the]
special mission or of members of its staff) [8].

94. Article 3

Appointment of the head and members of the special mission
or of members of its staff

[8]

Except as otherwise agreed, the sending State may freely appoint
the head of the special mission and its members as well as its
staff. Such appointments do not require the prior consent of the
receiving State.

95. The CHAIRMAN invited the Commission to
consider article 3. The Special Rapporteur's proposals
appeared in paragraphs 13 and 14 of his comments.
(A/CN.4/194/Add.l)

96. Mr. BARTOS, Special Rapporteur, said that, after
long consideration of the United Kingdom comments on
article 1, he was willing to add to article 3 a second
paragraph specifying that members of permanent diplo-
matic missions might be appointed to special missions.

97. The Swedish Government had expressed the view
that the words " Except as otherwise agreed" were super-
fluous and should be deleted; in his opinion, however,
since the sending State had complete freedom of choice in
appointing the head and members of the special mission,
a balance should be struck by giving the receiving State
an opportunity to limit that choice by reaching an
agreement with the sending State.
98. The Netherlands Government had expressed the
opinion that the prior consent of the receiving State
should be required for the appointment of the head and
other members of a special mission. In his opinion, such
a requirement would encroach on the sending State's
freedom of choice. Since under article 4 a person might
be declared persona non grata or not acceptable, the
receiving State could refuse to accept a particular person.
Consequently, its sovereign rights were safeguarded and
there was no need to lay down a rule of prior consent.

99. The United States Government had proposed that
the sending State should give the receiving State advance
notice of the mission's composition. The Commission
had not objected to that proposal and he himself believed
it to be useful. Under article 8, the sending State was
required to notify the receiving State of the composition
of the special mission and of its staff. He thought that,
in article 8, paragraph 1, the words "in advance" might
be inserted after the words "notify the receiving State",
but he did not think that any such amendment should be
introduced into article 3, since it would be tantamount
to making the appointment of the head and members of a

6 For resumption of discussion, see 926th meeting, paras. 23-49.
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special mission dependent for its validity upon prior
notification.7

100. The CHAIRMAN, speaking as a member of the
Commission, said that articles 3 and 4 were not well
placed. They should be preceded by articles 5 and 5 bis,
an arrangement which would correspond to that followed
in the Vienna Convention on Diplomatic Relations;
moreover, it seemed undesirable that article 4 should
follow closely upon article 3 since it might lead to
misunderstanding as to the relation between the question
of persona non grata and the requirement of the initial
consent of the receiving State. The present faulty order
was responsible for certain difficulties about notification
and its relation to consent.

The meeting rose at 6 p.m.

7 The Special Rapporteur subsequently changed his opinion; see
901st meeting, para. 67.

901st MEETING

Wednesday, 17 May 1967, at 10 a.m.

Chairman: Sir Humphrey WALDOCK

Present: Mr. Ago, Mr. Albonico, Mr. Bartos, Mr.
Bedjaoui, Mr. Castaneda, Mr. Castre*n, Mr. El-Erian,
Mr. Eustathiades, Mr. Ignacio-Pinto, Mr. Kearney,
Mr. Ramangasoavina, Mr. Reuter, Mr. Rosenne,
Mr. Tammes, Mr. Tsuruoka, Mr. Ushakov, Mr. Ustor,
Mr. Yasseen.

Special Missions
(A/CN.4/193 and Addenda; A/CN.4/194 and Addenda)

(continued)

[Item 1 of the agenda]

ARTICLE 3 (Appointment of the head and members
of the special mission or of members of its staff) [8]
(continued)1

1. The CHAIRMAN invited the Commission to discuss
article 3, which the Special Rapporteur had introduced
at the previous meeting.

2. Mr. USTOR observed that the Special Rapporteur,
in commenting in his third and fourth reports on the
remarks on articles 3, 4 and 6 made by the Hungarian
representative in the Sixth Committee of the General
Assembly, had suggested that those remarks might be
disregarded. Since he had acted as the Hungarian
representative in the Sixth Committee on that occasion,
he wished to clarify the position.

3. Where article 3 was concerned, the relevant passage
of his statement in the Sixth Committee read as follows:

"It seems desirable that the terms used in the draft
on special missions be in conformity which the termi-
nology of the Vienna Convention on Diplomatic
Relations. In this respect I wish to refer to one single
inconsistency between the Vienna Convention and the
draft on special missions. The expression 'members of
the mission' is used in the Vienna Convention so as to
include the head of the mission, the diplomatic staff,
the administrative and technical staff. In the draft
lying before us—as seen, e.g., from articles 3 and 4,
and particularly from article 6—the expression 'members
of the mission' has a different meaning from that used
in the Vienna Convention, namely it comprises only
the head of the mission and the other main delegates,
if any, but not the diplomatic, administrative, technical
and service staff.

"My delegation would not venture to say that the
system adopted by the present draft is not clear and
comprehensible in itself or that it lacks its own logic.
But we draw attention most respectfully to the diffi-
culties which the legislators of the various countries
will encounter when transcribing the provisions of two
similar conventions into terms of their own domestic
laws. Then—I submit—it would present no small
difficulty if it turned out that the expression 'members
of a permanent mission' embraces an entirely different
and much broader set of people than the expression
'members of a special mission'. While my delegation
would not wish to propose at this juncture a definite
solution to the problem, it would nevertheless be
grateful if consideration could be given to it in the
course of the future elaboration of the text."

4. In the summary record of the 843rd meeting of the
Sixth Committee, that part of his statement had been
summarized as follows:

"He also urged the Commission to bring the language
of its draft into conformity with the terminology of the
1961 Vienna Convention on Diplomatic Relations. In
the latter instrument, the members of the diplomatic
missions included the head of the mission, the diplo-
matic staff, the administrative and technical staff and
the service staff. In draft articles 3, 4 and 6 on special
missions, the latter comprised only the head of the
mission and other principal delegates. Uniformity on
this subject would facilitate the work of legislators of
the contracting States in translating the provisions of
two similar conventions into domestic law".2

5. In paragraph 9 of his observations on article 3
(A/CN.4/194/Add.l), the Special Rapporteur had quoted
only the third sentence of that summary. Taken out of
context, that sentence was perhaps somewhat ambiguous
and it should, of course, be read in conjunction with the
preceding and following sentences.
6. In conclusion, he wished to emphasize that the sole
purpose of his statement was to place a necessary clarifi-
cation on record.

See 900th meeting, para. 94.

2 Official Records of the General Assembly, Twentieth Session,
Sixth Committee, 843rd meeting, para. 37.


